XXIII.  OTHER ISSUES



A.	Paystations Subsidies



		On September 20, 1996, the FCC released its Report and Order at CC Docket Nos. 96-128 and 91-35 for the purpose of implementing Section 276 - Provision of Payphone Service of the federal Telecommunications Act of 1996.�  This Order, inter alia, revised the existing rules for the cost recovery of ILECs’ payphones by ensuring that subsidies that were present under the regulated payphone environment will be eliminated. �  Specifically, the FCC, in Paragraph 186 of its Order stated the following:



We require, pursuant to the mandate of Section 276 (b) (1) (B), incumbent LECs to remove from their intrastate rates any charges that recover the costs of payphones.  Revised intrastate rates must be effective no later than April 15, 1997.  Parties did not submit state-specific information regarding the intrastate rate elements that recover payphone costs.  States must determine the intrastate rate elements that must be removed to eliminate any intrastate subsidies within this time frame.



		On June 30, 1998, ALJ Michael C. Schnierle issued the Recommended Decision in the Generic Access Charge Investigation at Docket No. I�00960066.  With regard to the intrastate access payphone subsidy issue, the ALJ made recommendations with regard to BA-PA, GTE North, and Sprint/United, but did not make a recommendation for the remaining ILECs, because the only ILECs for which the payphone subsidy issue was the subject of evidence and/or argument were BA-PA, GTE North and Sprint/United.�



		With respect to BA-PA, the ALJ concluded that its access charges do not contain any payphone subsidies. (R.D. at p. 77).  With respect to GTE North, the ALJ recommended that GTE North be directed to prepare an analysis similar to those undertaken by BA-PA and Sprint/United, and file it along with any supporting work�papers with the Commission, and serve it on the parties to this case within twenty (20) days of the Commission’s order in this investigation.  If that study shows that GTE North’s payphone operations are not recovering their costs, then the amount of the shortfall should be removed from GTE North’s CCLC revenues before its flat rate pool is calculated.  (R.D. at p. 77).  With respect to Sprint/United, the ALJ recommended approval of Sprint/United’s subsidy analysis of its access charges which showed that its CCLC includes a certain level of payphone subsidy of $1.1 million per year.  Sprint/United proposed to file a tariff revision to reflect removal of the subsidy upon Commission ordering of access charge reform at the end of this case.  (R.D. at p. 76).



		Because the Generic Access Charge Investigation was one of the proceedings that was stayed by our April 2, 1999 Order at Docket Nos. P�00991648 and P-00991649, we have not yet resolved the intrastate access payphone subsidy issues for BA-PA, GTE North, Sprint/United and the remaining ILECs.



		The 1649 Petitioners at Docket No. P-00991649 proposed a modified Small Company Universal Service Fund Settlement (modified Universal Service Fund Settle�ment) in Appendix II of their Joint Petition.  This Settlement is different in various respects than the Settlement originally filed on November 10, 1997.  In the modified Universal Service Fund Settlement, the Parties agree to the conditions spelled out in Paragraph i) on page 9 which state that: “[t]his Settlement completely resolves all of the issues in Docket I-00960066 (Access Charges), including all issues of payphone subsidies and the removal thereof, where applicable, from access charges for BA-PA and the Small ILECs.�  In all respects, the Commission will terminate this docket and mark it closed upon final approval of this Settlement.”



		The 1648 Petitioners request that the Joint Petition in Settlement that was filed November 10, 1997, be adopted with certain exceptions.  None of those exceptions specifically addressed the payphone subsidy issue, but as we previously stated in the previous Footnote of this section, the original Small Company Universal Service Fund Settlement that was filed on November 10, 1997 severed the issue related to the identification of any payphone subsidy until final disposition by the Commission. (Joint Petition In Settlement, p. 10, Paragraph h.).  As such, the 1648 Petition favored a separate proceeding to resolve the payphone subsidy issue.



		We note that the parties in the Generic Access Charge Investigation did not object to the manner in which Sprint/United conducted its payphone subsidy analysis.  During the investigation, at AT&T’s request, BA-PA performed a payphone subsidy analysis using the expense and revenue factors utilized in Sprint/United’s calculations.  The record shows that BA-PA’s payphone subsidy analysis demonstrated that its payphone operations are not subsidized by the rates of its other telephone services. (R.D., p. 76).  Since there were no objections to BA-PA’s subsidy analysis, we shall adopt ALJ Schnierle’s Recommended Decision that determined that BA-PA’s access charges do not contain any payphone subsidies. (R.D., p. 77).



		We shall also adopt ALJ Schnierle’s Recommended Decision as it relates to GTE North.  AT&T notes in its Main Brief in the Generic Access Charge Investigation that GTE North’s subsidy analysis conducted during the hearings failed to include any payphone line expenses.  (AT&T M.B., p. 48).  The record indicates that GTE North has not responded to that charge by AT&T.  As such, we shall direct GTE North to prepare an analysis similar to those undertaken by Sprint/United and BA-PA.  GTE North should then file it, along with any supporting workpapers, with the Commission, and serve it on the parties to the Generic Access Charge Investigation within twenty (20) days of the entry of this Order.  If that study shows that GTE North’s payphone operations are not covering their costs, then the amount of the shortfall should be removed from GTE North’s CCLC revenues before its flat rate pool is calculated.



		In this proceeding, Sprint/United supports the 1649 Petition's proposed treatment of the payphone subsidy removal.  See, 1649 Petition at Appendix II, p. 9 and Appendix I, Section E., pp. I-18-20.  Sprint/United calculated the rate impact of its payphone subsidy reduction at $1.1 million.  Sprint St. No. 4, p. 6.  Sprint/United’s calculation of its payphone subsidy was accepted by Administrative Law Judge Schnierle on page 76 of his Recommended Decision in the Generic Access Charge Investigation, wherein it states:



Sprint [Sprint/United] submitted a subsidy analysis of its access charges that shows that its CCLC includes a certain level of payphone subsidy.  Sprint [Sprint/ United] proposes to file a tariff revision to reflect removal of the subsidy upon Commission ordering of access charge reform at the end of this case.  (Sprint M.B., pp. 33-34).  No party appears to dispute Sprint’s [Sprint/United’s] claim on this issue,  Therefore, I conclude that Sprint’s subsidy analysis should be approved.



This uncontested $1.1 million payphone subsidy reduction will lower Sprint/ United’s access rates, in addition to the $16 million access reduction in its Chapter 30 Plan and the $9 million interim USF draw proposed by Sprint/United in this case.  Based upon our review of the record in the Generic Access Charge Investigation, we shall permit Sprint/United to remove its payphone subsidy consistent with ALJ Schnierle’s Recommended Decision.



		Finally, we note that the record in the Generic Access Charge Investigation does not address the payphone subsidy issue for the remaining thirty-four (34) small rural ILECs.  Based on our review of the most recent Access Line Summary Report submitted at Docket No. M-00900239, for the period ending December 31, 1999, we note that the remaining thirty-four (34) smaller ILECs have only approximately 8.3% of the total payphone market in Pennsylvania.  Due to the low number of payphones owned and operated by the thirty-four (34) ILECs across their service territory, we are of the opinion that it would not be prudent to require these companies to perform separate access subsidy studies.  Therefore, we conclude generally, that the access charge reductions we are requiring in this proceeding would adequately eliminate any payphone subsidies that may currently exist for the smaller rural ILECs.



B.	IntraLATA Presubscription Cost Recovery



		The issue of IntraLATA Presubscription cost recovery refers to which entity -- the LECs and/or the IXCs -- should be responsible for paying for the costs incurred by the LECs (both ILECs and CLECs) in the implementation of IntraLATA Presubscription.



		IntraLATA Presubscription gives telephone subscribers the ability to have all “1+” intraLATA toll traffic� routed to either an interexchange carrier (IXC) or a local exchange carrier (LEC) of his choice on a non-discriminatory basis.  It allows the customer to make intraLATA long distance calls without having to dial a string of long dialing codes.  IntraLATA Presubscription is also sometimes referred to as IntraLATA Equal Access which means that dialing procedures for long distance calls would be the same for all intraLATA toll carriers when a telephone subscriber opts to subscribe to a primary long distance company other than his local exchange company.



		By our Opinion and Order entered July 26, 1994, at Docket No. I�00940034, we instituted a formal on-the-record investigation to examine whether LECs should be mandated to accept IntraLATA Presubscription from IXCs.  On November 19, 1995, ALJ Robert P. Meehan issued his Recommended Decision.  By our Opinion and Order entered December 14, 1995, we adopted the Recommended Decision with certain modifications.  With regard to IntraLATA Presubscription cost recovery, we directed that only the IXCs offering services in the intraLATA market should bear the cost of IntraLATA Presubscription implementation.  In addition, we established an IntraLATA Presubscription schedule providing that:  (a) Local exchange carriers serving in excess of 250,000 access lines shall implement intraLATA presubscription by June 30, 1997,� and (b) Local exchange carriers serving 250,000 access lines or less shall implement intraLATA presubscription by December 31, 1997.



		GTE North’s IntraLATA Presubscription Plan and Cost Recovery Mechanism was approved by our Opinion and Order entered July 19, 1996, at Docket No. R-00963672.  By our Opinion and Order entered August 1, 1996, we granted a Petition by GTE North requesting a waiver of the methodology of our directed cost recovery mechanism and permitting it to propose a surcharge based on originating minutes of use (rather than on presubscribed access lines) to recover the costs of implementation of 1+ IntraLATA Presubscription.  We granted GTE North’s Petition on the condition that the proposed tariff provide for semi-annual true-up filings consistent with our Opinion and Order at Docket R-00963672 (GTE North’s IntraLATA Presubscription Plan).  It is important to note that to date, GTE North is the only LEC that has recovered its IntraLATA Presubscription costs.  All other LECs and CLECs cost recoveries have been put on hold as a result of an FCC ruling discussed in the next paragraph.



		By our Opinion and Order entered May 9, 1997, as a result of the FCC’s Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. No. 96-98, Second Report and Order and Memorandum Opinion and Order, released August 8, 1996 (Second Report and Order), we reopened the record at Docket No. I-00940034 to receive comments limited to the issue of recovery for IntraLATA Presubscription implementation costs.  The FCC directed in its Second Report and Order that all intraLATA tolls service providers, including LECs, should share in the cost of IntraLATA Presubscription implementation through a competitively neutral assessment mechanism.  In our May 9, 1997 Order, we observed that “[t]his mandate directly contravenes the provisions of the Commission’s 1995 Order at I�00940034 which excludes LECs from sharing in these implementation costs.”



		We also stated in our May 9, 1997 Order the following:



. . . If the Eight Circuit Court reverses the FCC’s Second Report and Order, then all provisions of the Commission’s December 14, 1995 Order can stand.  However, we cannot wait for the Eight Circuit Court to act.  Absent a stay, the Commission must comply with the Second Report and Order, and we should proceed accordingly.



		We then reopened the record of our December 14, 1995 Order at Docket No. I-00940034 to receive written comments limited to issues pertaining to the recovery of IntraLATA Presubscription costs (Ordering Paragraph No. 1 of our May 9, 1997 Order at Docket No. I-00940034).  Approximately one (1) month later, we determined that full evidentiary hearings would be advisable to ensure due process protection of all of the parties in the IntraLATA Presubscription Cost Recovery proceeding in light of the complexity of the cost recovery issues.  Therefore, by our Order entered June 12, 1997, at Docket Nos. I-00940034 and P�00961103, we reopened the record of our December 14, 1995 Order at Docket No. I-00940034 for hearings on the issue of cost recovery for IntraLATA Presubscription implementation costs and assigned this matter to the Office of Administrative Law Judge for an issuance of a Recommended Decision.



		On November 10, 1997, Bell Atlantic-Pennsylvania, Inc. and certain smaller, rural Pennsylvania Local Exchange Carriers filed a Joint Petition In Settlement (Bell/Small Company Settlement) at Docket Nos. I-00940035 (Universal Service Investigation), L�00950105 (Universal Service Funding Mechanism Rulemaking), I�00940034 (IntraLATA Presubscription Cost Recovery Investigation), and I-00960066 (Generic Access Charge Investigation).  In the Bell/Small Company Settlement, the parties agreed, inter alia, on page 9, that:



d.  Local exchange carriers shall be entitled to recover intraLATA presubscription costs from the interexchange carriers pursuant to the Commission’s Order at I-00940034, entered December 14, 1995.  The direct, incremental costs associated with implementing presubscription shall be recovered, subject to an annual true-up/down, from the interexchange carriers operating in Pennsylvania over a three year period based upon each interexchange carrier’s share of total originating and terminating intrastate toll minutes of use.



		On November 26, 1997, Administrative Law Judge Louis G. Cocheres issued a Notice that “[a]ll administrative law judge and mediation proceedings in the above-captioned matter [at Docket No. I-00940034] are postponed pending the ruling by the Commission on the Joint Petition in Settlement filed by ‘smaller, rural Pennsylvania Local Exchange Carriers’ and Bell Atlantic-Pennsylvania, Inc., on November 10, 1997, at various docket numbers including I-00940034.”



		The 1649 Petitioners specifically addressed this issue in their Petition when they requested that the modified Small Company Universal Service Plan attached to the Joint Petition at Docket No. P�00991649 as Appendix II be accepted, approved and adopted.  No reference to this issue is included in the 1648 Petition.



		As noted above, the 1649 Petitioners argue that the LECs should be authorized to recover all presubscription costs from IXCs in accordance with the Commission’s prior determination on this issue at Docket No. I-00940034.  AT&T, however, has proposed that these costs should be recovered from among all carriers, including the LECs, and, further, that because the FCC’s rule regarding this issue in the Second Report and Order, released August 8, 1996, allocating the costs to all carriers, has now been sustained by the U.S. Supreme Court, that the Commission is bound to follow that precedent.  AT&T M.B., p. 33.



		Given the recent U.S. Supreme Court decision in Iowa Utilities Board� that reinstates the FCC’s rules regarding the allocation of presubscription costs among all carriers, we shall accept the FCC approach to presubscription cost recovery and require that LECs share in the cost recovery as well.  Accordingly, this provision of the modified Small Company Universal Service Plan must be amended.  



		It is important to note that the modified Small Company Universal Service Plan also proposes to recover intraLATA presubscription costs on a total originating and terminating toll minute of use basis� over a three (3) year period rather on a presubscribed access line basis as directed in our December 14, 1995 Order.�  As we previously stated, GTE North is the only LEC that has completely recovered all of its intraLATA presubscription costs and it has recovered them based on a minutes of use basis.  We are of the opinion that the proposal in the modified Small Company Universal Service Plan is reasonable and would be easier to administer based on GTE North’s experience in recovering their intraLATA presubscription costs on a per minutes of use basis.  Therefore, we shall grant a waiver of the requirement in our December 14, 1995 Order for all LECs that wish to recover their intraLATA presubscription costs on a per minute of use basis rather than on an presubscribed access line basis.



		We also note, however, that some LECs have already implemented the Commission’s approved methodology and have been recovering those cost from IXCs only.�  Under these circumstances, we believe that any modification to the Commission’s presubscription cost recovery methodology pursuant to our order at Docket No. I-00940034, shall apply prospectively and only to intraLATA presubscription costs not yet recovered.



		In conclusion, we shall adopt the proposal for intraLATA presubscription contained in the 1649 Petition as modified by this Order and we shall specifically require all LECs to share in the recovery of their costs associated with implementation of intraLATA presubscription.



	�	On November 8, 1996, the FCC released its Order on Reconsideration at CC Docket Nos. 96-128 and 91-135.  This Order generally made a number of clarifications to its September 20, 1996 Report and Order.

	�	In addition, this Order reclassified ILEC-owned payphone equipment to nonregulated status and required that any basic network services or unbundled features used by an ILEC’s operations to provide payphone service be similarly available to independent payphone providers on a nondiscriminatory, tariffed basis.  In addition, the FCC Order establishes mechanisms whereby interexchange companies and other carriers, including ILECs, must compensate payphone service providers for the completion of certain types of calls.

	�	ALJ Schnierle also noted that there remains two outstanding complaints against BA-PA and GTE North at Docket Nos. R-00973867C0001 and R-00973879C0001, respectively.

	�	We note that this is a substantial change from the original Small Company Universal Service Fund Settlement that was filed on November 10, 1997.  In the original Settlement, the issue pertaining to payphone subsidy was severed and proposed to proceed to final disposition.  (Joint Petition In Settlement, p. 10).

	�	The term “1+” is used to refer to all types of toll dialing even though in recent years, some LECs have utilized seven digit dialing for toll calls.  In instances where seven digit dialing is the norm for the completion of intraLATA toll calls, this same dialing procedure would be applicable to the carrier that the customer chooses as his primary intraLATA long distance carrier.

	�	This date was subsequently extended until July 31, 1997 by our January 24, 1997 Order at Docket No. A�310203F0002, et al. and I-000940034.

	�	AT&T Corp. v/ Iowa Util. Bd.,___ U.S. ___, 119 S. Ct. 721 (1999).

	�	The modified Small Company Universal Service Plan in Appendix II of the 1649 Petition states that “[t]he direct incremental costs associated with implementing presubscription shall be recovered, subject to an annual true up/down, from the interexchange carrier’s share of total originating and terminating intrastate toll minutes of use.”

	�	Ordering Paragraph No. 5 of our December 14, 1995 Order stated that “[t]he equal access recovery charge shall be assessed against the Interexchange Carriers providing intraLATA toll service, such costs to be proportioned on an access line basis, amortized over a period not to exceed thirty-six months.”

	�	See, e.g., Pa. P.U.C. v. United Tel., Docket No. R-00974034 (July 10, 1997) and Pa. PUC v. GTE North, Inc., Docket No. R-00963672 (July 19, 1997 and August 1, 1997).
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