XVIII.  COMPETITIVE SERVICE DESIGNATION





A.	IntraLATA Toll 





		Message Toll Service (MTS) is wireline telecommunications service which is provided beyond the customer’s local calling area.  It may be provided within a Local Access and Transport Area (intraLATA) or outside a LATA (interLATA).  We here examine whether the intraLATA MTS (hereinafter intraLATA toll service) provided by BA-PA should be designated as “competitive” under Section 3005 of the Public Utility Code, 66 Pa. C.S. §3005.





		Section 3005 of the Public Utility Code authorizes the Commission to determine, after notice and hearing, whether a telecommunications service or other service or business activity offered by a LEC is a competitive service.  A LEC may petition the Commission for a determination of whether a telecommunications service or other service or business activity offered is competitive, either in conjunction with a petition to be regulated under an alternative form of regulation, 66 Pa. C.S. §3003, or at any time after the granting of the petition.  Id.





		In both petitions, the signatories seek a determination that BA-PA’s intraLATA toll service be declared a  “competitive service,” upon FCC approval of BA�PA’s Section 271 application.  See Section XIX.  A competitive service designation would remove the direct regulatory establishment of rates and charges for intraLATA toll service.  66 Pa. C.S. §3009(f).  BA-PA would be permitted flexibility in pricing the service, in setting certain terms and conditions of the service, and in deciding whether to discontinue the service.  Without a competitive designation, the service would continue to be subject to comprehensive regulatory oversight.  BA-PA’s proposal is offered, in part, to resolve its pending Exceptions to the Recommended Decision issued by ALJ Michael C. Schnierle dated March 30, 1998 wherein he recommended the denial of BA�PA's petition for competitive classification of its intraLATA toll service.�  





		Presiding ALJ Schnierle found that BA-PA’s intraLATA toll service was competitive and no party to these proceedings disagrees with ALJ Schnierle’s finding.  At the time ALJ Schnierle rendered his Recommended Decision, there were over 400 sellers and resellers of intraLATA toll service certified to provide service in Pennsylvania, including well-heeled, facilities-based carriers such as IXCs, competitive access providers, CLECs and wireless carriers, as well as a multitude of resellers.  (Docket No. P-00971293, R.D., slip. op. pp. 14-15).   Today, the number of intraLATA toll service providers in Pennsylvania has grown to over 500, according to the tariffs on file with the Commission.





		ALJ Schnierle recommended denial of the petition, however, based upon the potential negative impact of two cases then pending before the Commission-- Access Charge Reform Investigation, Docket No. I-00960066, and the IntraLATA Presub�scription Investigation, Docket No. I-00940034.  In his view, the future competitiveness of intraLATA toll service would be threatened if BA-PA’s access charges remained at current rates and if IXCs had to bear the entire burden of presubscription costs.  (Docket No. P-00971293,  R.D., slip op. pp. 16-19).  Accordingly, he recommended that BA-PA’s petition be dismissed, without prejudice to BA-PA’s  ability to refile it immediately after the Commission ruled in the Access Charge Reform and Presubscription cases. By Order entered July 9, 1998, the Commission directed that a determination on the intraLATA toll issue be deferred until the Commission rendered a final decision in the Access Charge Reform Investigation proceeding.





		We agree that BA-PA’s intraLATA toll service is a competitive service, pursuant to 66 Pa. C.S. §3005.  This determination is supported by the record in Docket No. P�97001293, the fact that no party has introduced any evidence to demonstrate that the Commission should make negative findings with respect to the requisite statutory findings, and by our concomitant decisions with respect to access charge reform and intraLATA presubscription cost recovery.  We also recognize as valid the concerns expressed by ALJ Schnierle about whether the service will remain competitive in the future.  These concerns are addressed today by, inter alia, our decision to lower BA-PA’s access charges to $.009 per minute at each end, our adoption of the FCC’s methodology for intraLATA presubscription cost recovery (which method provides for the allocation of presubscription costs to all carriers, not just IXCs), and, our decision to wait until BA-PA  completes all steps necessary to secure Section 271 approval before we make the competitive designation effective.





		The remaining determination to be made is the appropriate imputation test.  66 Pa. C.S. §3005(e)(2). The 1648 Petitioners assert that BA-PA’s toll revenues should exceed its imputed switched access and carrier charges for each service offering made available to its toll customers. (product level imputation).  (1648 Petition, p. 47).  Intermedia witness Davis testified in support of this position, stating that:





[a]llowing Bell Atlantic to implement imputation at the aggregate level for all toll services would allow it to establish and support subsidies of particular toll products.  Where toll subsidies could be offered in packages by Bell Atlantic with local services and new InterLATA service offerings, it produces significant concern for potential monopolistic behavior.  Intermedia believes such concern can be avoided by imputing access costs at the toll products level.





(Intermedia Stmt. No. 1, p. 56) (Emphasis in original).





		In contrast, the 1649 Petitioners contend that:  (1) the prices charged by BA-PA for intraLATA toll service, in the aggregate, must only produce total toll revenues that exceed total imputed switched access and carrier charges, or any other appropriate access charges, on an aggregated toll services level (Petition, pp. 31); and (2) the proposed 1649 Petition’s service-level imputation test will protect competition for intraLATA toll service without providing a price umbrella that would insulate BA�PA’s competitors from full price competition.  (BA-PA Stmt. No. 1.0 (#2) at p. 51; M.B. App. B., at p. 82).  This proposed service-level imputation test is the same test advanced by BA-PA in the earlier proceeding presided over by ALJ Schnierle.





		ALJ Schnierle recognized the importance of access charge levels to the imputation requirement, noting that access charges are a significant portion of the cost of intraLATA toll, and that absent a reduction in access charges, BA-PA could potentially squeeze CLECs between toll rates and access charges.  Thus, he opined that:  





If, on the other hand, access charges were much closer in magnitude to access costs, BA-PA would have significantly less room in which to carry out a price squeeze, and less incentive to attempt to do so....  As access charges are reduced, by regulatory directive or through market forces, it will become appropriate to adopt BA-PA’s interpretation of the imputation test.  





(Docket No. P-00971293, R.D., slip op. pp. 24-25) (emphasis supplied).  





		We accept Judge Schnierle’s recommendation that BA-PA’s version of the imputation test is the one we should adopt, and conclude that the access charge reductions which we have directed BA-PA to undertake vitiate the imputation concerns of the 1648 Petition.





		We, therefore, direct that, effective upon BA-PA’s receipt of Section 271 approval from the FCC, BA-PA’s intraLATA toll service be designated competitive under 66 Pa. C.S. §3005.  At that time, we also direct that with respect to service level imputation, BA-PA must affirmatively demonstrate that total toll revenues must exceed total imputed switched access and carrier charges on an aggregated toll services level.





B.	Business Service





		On December 16, 1997, BA-PA requested that the Commission declare its provision of telecommunication services to business customers “competitive” so that BA�PA could have the ability to provide custom-priced packages of services designed to meet individual customers’ requirements.  BA-PA noted that this is an ability that BA�PA’s competitors currently enjoy.  This matter was extensively litigated and a full record was developed.  See Petition of Bell Atlantic-PA, Inc. For a Determination of Whether the Provision of Business Telecommunications Services is Competitive Under Chapter 30 of the Public Utility Code, Docket No. P�00971307.�  Presently, the case remains pending and it is one of the open dockets intended to be resolved by this Order.  





		BA-PA sought the “competitive” designation pursuant to Chapter 30 of the Public Utility Code, 66 Pa. C.S. §3001-3009.  The designation of a service as competitive permits a telecommunications carrier flexibility in pricing the service, in setting the terms and conditions of service, and in discontinuing the service.  The competitive designation is an alternative to the traditional comprehensive regulatory oversight of the rates and earnings of such services.





		On April 6, 1998, BA-PA proposed a revision to its Local General Tariff-Telephone Pa. P.U.C. No. 1, for the purpose of introducing Business Individual Case Basis (ICB) tariff provisions, which would allow it to respond to competitive bids. (Pa. PUC v. BA-PA, Docket No. R-00984335, at 1) (Order entered June 18, 1998).  BA�PA asserted that business customers, such as Penn State University and Boeing, were increasingly issuing requests for proposals (RFPs) and that it was unable to provide customized contracts because of regulatory restrictions.  (Id. at 6).  BA-PA also wished to participate in the Commonwealth-wide RFP issued by the Commonwealth of Pennsylvania.





		BA-PA proposed that it be permitted to offer ICB arrangements to customers who generate or commit to generate $40,000 or greater in annual BA-PA total billed revenues (TBR).  (Id. at 4).  It noted that the tariffs of TCG Pittsburgh and NEXTLINK contained similar safeguards and limitations with regard to the $40,000 limitation.  (Id. at 6).  BA-PA also noted that there is no limitation on dollar amount in the tariffs of MCImetro and AT&T.  Id.  AT&T opposed the BA-PA Petition on the grounds that relief would be inappropriate given the “lack of competitiveness of the overall business market in Pennsylvania,” but it also noted that ICB contracts have a place in competitive markets for competitive services.  (Id. at 7).  A primary concern voiced by AT&T was that BA-PA would “lock up its customers in long-term contracts with no fear from competing offers by CLECs, and thereby preclude new entrants from providing such customers with alternative services for a considerable period of time.”  (Id. at 8).  BA-PA is currently authorized to offer ICB contracts to customers generating $500,000 or more in annual BA-PA TBR and to customers generating $40,000 in annual TBR for RFPs that were governed by the universal service provisions of Section 254 of the Act of 1996, 47 U.S.C. §254.  Id.





		On March 18, 1999, BA-PA filed the instant Petition.  In this Petition, BA�PA advances a scaled-back version of its 1997 proposal and also seeks modification of the business ICB section of its Tariff No. 1.  The new business services proposal contained in the BA-PA Petition has attracted the support and recommendation of the OSBA.  (OSBA Main Brief at 9-10; Tr. at 333-336; Consumer Group prehearing statement filed April 7, 1999).





		On March 26, 1999, BA-PA further petitioned for permission to file a supplement to its ICB contract tariff.  (Pa. PUC v. BA-PA, Docket No. P�00991650) (Order entered June 10, 1999).  BA-PA asked that it be allowed to respond to a request for competitive bid received from Holy Redeemer Health System.  The value of that customer’s RFP was less than $500,000 in minimum annual TBR, thereby requiring a waiver of the $500,000 threshold placed on BA-PA.  No competitors of BA-PA filed a complaint or protested the petition.  (Id. at 3).  Concerning the request for a waiver, we observed that Holy Redeemer Health System had already received a bid from another telephone company and, in order to give Holy Redeemer Health System access to at least one additional competitive bid, we granted BA-PA permission to submit a competitive proposal below the $500,000 threshold in this particular case as long as BA-PA complied with the remaining requirements of its ICB contract tariff.  (Id. at 2-4).  Thus, we note that we have recently agreed to lower the $500,000 threshold in one particular instance. 





		We turn now to consideration of the pending BA-PA Petition and specifically the issue of whether to grant the competitive designation to BA-PA’s business services, including ICB contact offerings.�  Our determination regarding this issue is based upon our consideration of a number of factors, including the recent waiver of the $500,000 threshold at Docket No. P-00991650, supra.  Other factors include the record developed at Docket No. P�00971307 and the Recommended Decision issued by presiding ALJ, Michael C. Schnierle.  In the above-noted proceeding, ALJ Schnierle recommended the denial of BA�PA’s Petition seeking competitive designation for all business services.  However, ALJ Schnierle observed “A full reading of the record suggests that large volume customers, particularly in the urban areas of Philadelphia and Pittsburgh, have competitive alternatives to BA-PA.”  (Docket No. P�00971307, R.D. filed July 24, 1998, slip op. at 52).  He further concluded that “plausible demarcation points [for the competitive designation] might be $40,000 in revenue or twenty-four (24) voice grade lines (corresponding to a single T-1 high capacity line). (Tr. 390-391, 1453-1454).”  (Id. at 53).





		We are also persuaded by the testimony of Daniel J. Whelan, president of BA�PA, who testified as follows:  





The current proposal for Business Service Competitive designation will enable BA-PA to respond immediately to the needs and expectations of the largest business customers in the state – clearly the most hotly contested market.  Gradually, as the competitive service designation is phased in for medium and smaller business segments, these customers will also realize the benefits of greater competiti[on] and responsiveness to their needs.  At the same time, all customers will be shielded from unanticipated price increases through the maintenance of current tariffs for currently regulated business services.  The enhancement of competition with the added protection from price increases is a powerful combi�nation for the business community  -- one which should greatly foster economic development in the state.  Adoption of the service-level imputation test will protect competition for business services without providing a price umbrella that would insulate BA-PA’s competitors from full price competition.





(BA-PA St. 1.0 at 55).





		Finally, and most importantly, any concerns about granting the competitive designation are mitigated by the aggressive steps taken in this Opinion and Order. The competitive designation for the largest business customers is warranted in light of the following factors:  (1) our requirement that BA�PA structurally separate; (2) the reduction in BA-PA’s UNE rates and access charges; (3) the adoption of the FCC’s Advanced Services Order establishing new minimum collocation requirements for CLECs; (4) the requirement that BA-PA provide EELs to requesting CLECs; (5) BA-PA’s resale obligations; and (6) the imputation requirements imposed on BA-PA.  Implementation of the totality of this Order creates a new and higher level of competition that justifies the relief granted.





		Accordingly, consistent with the mandate of Chapter 30, we grant BA-PA’s request to the following extent:





		(1)	Upon entry of this Order, BA-PA’s (retail) business services will be declared competitive per 66 Pa. C.S. §3005 for customers generating $80,000 or more in annual total billed revenue (TBR) where Local Number Portability (LNP) is available.�  BA-PA TBR is billed revenue from all tariffed services.





		(2)	Business services will remain available to all business customers at current rates under Commission-approved tariffs until December 31, 2003.





		(3)	Customers generating less than the $80,000 threshold will be governed by existing business tariffs.  For business customers generating between $40,000 and $80,000 in annual TBR, BA-PA may offer Individual Case Basis (ICB) contracts where:  (a) the customer already subscribes to local exchange service from a CLEC; or (b) the customer actually has received a bona fide bid with stated terms and conditions for local exchange services from a CLEC.  One (1) year after LNP is available statewide in BA-PA’s service territory, BA-PA may offer ICB contracts for customers generating between $10,000 and $40,000 in annual TBR under the same conditions as listed in the prior sentence.  However, in no case can the ICB offering be below BA-PA’s cost.  BA-PA will file with the Commission under proprietary seal all ICB proposals at the same time as the proposal is presented to the customer.  BA�PA will file with the Commission all ICB contracts under proprietary seal.�





		(4)	Any multi-year contract with a business customer executed within one (1) year of FCC section 271 approval is subject to commission review and revision under federal law and 66 Pa. C.S. §508, as applicable, if there is an allegation that the contract constitutes an anticompetitive action.  Thereafter, the Commission shall exercise the powers granted to it by federal law and section 508 as it deems appropriate.





		(5)	If BA-PA waives, or offers to waive, termination liability in any contract in return for re-signing its customer, BA-PA must also waive such liability for a ninety (90)-day period to permit that customer to switch to a competitive carrier.  BA-PA must also send the customer a Miranda Warning-type letter describing the waiver provisions of a settlement, as proposed in the Joint Petitions for Settlement.  Receipt of the letter triggers the ninety (90)-day cooling-off period, during which the BA-PA contract in question may be canceled without incurring any termination liability. 





		(6)	Competitive business services are subject to imputation on a total services/total business activity basis (i.e. Centrex, toll, special access, all business services, etc.).�


	


		(7)	After providing written notice to the Commission, BA-PA will reduce the $80,000 threshold for business services declared competitive based upon the following schedule:





(a)	For customers generating $40,000 or more in TBR, one year after LNP is available throughout BA-PA’s service territory; and





(b)	For customers generating $10,000 or more in TBR, two years after LNP is available throughout BA-PA’s service territory.





		Our decision conforms with the mandate of Chapter 30, wherein the General Assembly declared that it is the policy of this Commonwealth to “Promote and encourage the provisions of competitive services by a variety of service providers on equal terms throughout all geographic areas of this Commonwealth,” 66 Pa. C.S. §3001(7); and to “Encourage the competitive supply of any service in any region where there is market demand.”  66 Pa. C.S. §3001(8).  The aggressive measures which we adopt today are the product of a carefully chosen design to open Pennsylvania’s telecommunications markets to competition and thereby fulfill the vision of the General Assembly in this regard.





	�	 In re:  Petition of BA-PA for a Determination of Whether intraLATA Toll Service Is Competitive Under Chapter 30 of the Public Utility Code, Docket No. P-00971293 (March 30, 1998).  The record filed in the proceeding at Docket No. P-00971307 is hereby incorporated by reference.


	� 	We recognize BA-PA’s request for its testimony, briefs and exceptions filed in the pro�ceeding at Docket No. P-00971307 to be incorporated by reference pursuant to 52 Pa. Code §1.33(a).  See also BA-PA Main Brief, Appendix C .


	� 	Tariffs that provide customers opportunities for lower prices and innovative service offerings in response to competitive pressures promote the primary policy goals of competition envisioned by Chapter 30.


	� 	Without LNP, customers desiring to change local service providers are typically required to change telephone numbers.  (Intermedia St. No. 1, p. 59).  In the Act, Congress recognized that the inability of customers to keep their telephone numbers when switching local telephone companies hampers the development of local competition.  In the Matter of Telephone Number Portability, CC Docket No. 95-116, FCC 98-82 (released May 12, 1998), at ¶3.  Number portability permits customers to select a local telephone company based on service, quality, and price, rather than a desire to keep a telephone number.  Id. at ¶4.


	� 	BA-PA shall modify its Pa. P.U.C. Tariff No. 1, Section 33 Individual Cases Basis (ICB) Arrangements to be consistent with this order.  Nothing in this Order is intended to remove the effectiveness of the “fresh-look” clause now contained in the Tariff.


	� 	See Competitive Service Designation, IntraLATA Toll Service, supra (addressing imputation test.)  
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