	XVI.	SEPARATION OF WHOLESALE/RETAIL OPERATIONS



A.	Background



		The 1648 and 1649 Petitions each recognize the serious conflict of interest and opportunity for anticompetitive conduct associated with an incumbent local exchange carrier (ILEC) that provides both retail services directly to local service customers and wholesale services to other telecommunications carriers competing for those same local service customers.  Accordingly, both petitions proposed a “Code of Conduct” setting forth rules to ensure fair and nondiscriminatory treatment of telecommunications carriers when they seek to purchase wholesale services from an ILEC in order to provide retail services to end-users in competition with the ILEC.�  The concept of a “Code of Conduct” to protect competition by preventing unfair or discriminatory practices was also used in electric restructuring pursuant to Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§2801-2812,� and was included as part of the recently enacted Natural Gas Choice and Competition Act, 66 Pa. C.S. §2209.



		There are several significant differences, however, in the two (2) Code of Conduct proposals.  The 1648 Petition’s Code of Conduct, for example, would only apply to ILECs serving more than 500,000 access lines, i.e., to BA-PA and GTE only, whereas the 1649 Petition’s Code of Conduct contains several provisions that would apply to BA-PA only while other provisions would apply to any LEC.  The most important difference between the two (2) proposals, however, is in the type of business unit separation requirement recommended for preventing BA-PA from receiving any unfair competitive advantage in the marketplace.  The 1649 Petition’s Code of Conduct proposes a functionally separate organization for its wholesale services, such as a division within the existing corporate entity, as adequate protection to ensure nondiscriminatory access to BA-PA’s wholesale services by competing telecommunications carriers.  The  1648 Petition, on the other hand, advocates a structural separation of the wholesale and retail arms of BA-PA and GTE into two (2) distinct corporate subsidiaries. 



		The functional/structural separation issue arises because of BA-PA’s dual role as both supplier and competitor to other local exchange carriers who must rely on BA-PA for the ordering, provisioning, maintenance, and operation of network elements that BA-PA’s competitors need to provide their own local services to customers.  If the potential conflict of interest created by this dual role is not adequately addressed, an unlevel playing field will be created, which will severely hamper the development of a new, vibrant and effective competitive telecommunications market in Pennsylvania.



B.	Parties’ Positions



		The parties to this proceeding have presented competing proposals for the separation of BA-PA’s wholesale and retail operations to minimize or eliminate the conflict that results from BA-PA’s dual competitor/supplier role.  Neither separation proposal, however, requires divestiture of the wholesale function so that the wholesale and retail operations will continue to reside within the same larger corporate parent.   Both Petitions, therefore, include a Code of Conduct that BA-PA and other LECs must follow to prevent unfair competition, including the cross-subsidization of competitive services through revenues earned from noncompetitive services, and otherwise to ensure nondiscriminatory access to their wholesale services and facilities by competitors.



		The Code of Conduct in the 1649 Petition deals with four (4) major areas of concern.  First, the Code of Conduct requires BA-PA to maintain a separate organization within the company to take orders for wholesale services to CLECs and to process and transmit instructions to the field for the provisioning of such services to CLECs.  1649 Petition, Appendix VI, at ( 1.  As proposed in the 1649 Petition, this separate organization has its own direct line of management separate from the employees involved in providing service to BA-PA’s retail customers.  Id.  As described by BA-PA in its direct testimony, this is a functionally separate organization and not a separately incorporated subsidiary.  BA-PA Statement No. 1.0, at 49.  The 1649 Petition’s Code of Conduct also addresses, among other things, these three additional concerns:  (1) prohibits BA-PA from giving any preference to itself or its affiliates in the ordering, provisioning, or repair of any telecommunications services that it is obligated to provide to CLECs under law (1649 Petition, Appendix VI, at (2); (2) prohibits BA-PA from disclosing CLEC proprietary information to BA-PA employees engaged in the marketing or retail sales of telecommunications services, (Id. at (4); and (3) prohibits LEC employees from disparaging a CLEC’s services or from discouraging the use of CLEC services (Id. at (5).



		The 1648 Petition’s Code of Conduct is different from that in the 1649 Petition in several significant respects.  As mentioned earlier in this Order, one difference involves which entities are bound by the Code of Conduct -- the 1648 Petition’s Code, in effect, is only applicable to BA-PA and GTE as it is limited to ILECs with more than 500,000 access lines, while the 1649 Petition is applicable in some respects only to 

BA-PA and in other respects to all LECs.  The most significant difference, however, is in the type of separation required of BA-PA and GTE.  The 1648 Petition would require BA-PA and GTE to divide their retail and wholesale operations into two (2) separate corporate subsidiaries (1648 Petition, Exhibit B, at (4), while the 1649 Petition would only require a functional separation of the two (2) operations (1649 Petition, Appendix VI, at (1).



		The Code of Conduct in the 1648 Petition also includes several other provisions not found in the 1649 version.  For example, the 1648 Petition would prohibit BA-PA and GTE from selling goods or services to its competitive local exchange affiliate at prices below cost and would otherwise prohibit the two (2) entities from engaging in any transactions involving an anticompetitive cross-subsidy.  1648 Petition, at (2.  Other 1648 Petition provisions not included in the 1649 version include:  (1) a requirement that BA-PA and GTE make simultaneously available to competitors any market information not in the public domain that is supplied to their respective competitive local exchange affiliates (Id. at (3); (2) a requirement that BA�PA and GTE not condition the sale of any regulated service on the purchase of any service from its competitive affiliate (Id. at (7); (3) a prohibition of representing that the services provided by the competitive affiliate are superior to that of its competitors or that its competitors’ services are not reliable (Id. at (8); and (4) a requirement that if BA-PA or GTE bundles its services, they must provide the same opportunity at the same terms to competitors (Id. at (9).



		BA-PA argues that the Code of Conduct contained in the 1648 Petition should be rejected in favor of the Code of Conduct presented in the 1649 Petition for several reasons.  First, BA-PA asserts it contains several unnecessary provisions, such as the provisions that would govern BA-PA’s prices charged to its affiliates and that would limit BA-PA’s ability to bundle services as a package, that would serve no purpose other than to raise its costs to compete.  BA-PA Statement No. 1.1, at 45-46.  Second, BA�PA argues there is no legal basis for imposing a code of conduct on only ILECs with more than 500,000 access lines, and, in any event, would have to be accomplished in a rulemaking proceeding.  Reply Brief of BA-PA at 63.  Third, reliance on the electric industry model is not appropriate, BA-PA argues, because the telephone industry will no longer have a protected legal monopoly in any portion of its business.  Id. at 60-63.  The electric industry, on the other hand, will continue to have a protected monopoly in the distribution and transmission business, and, therefore, the need for additional safeguards is greater in that industry.  Finally, BA-PA contends that the 1648 Code of Conduct impinges on BA-PA’s First Amendment commercial speech rights.  Id. at 63-64.  



		Both BA-PA and GTE, in particular, argue strenuously in their testimony and briefs that the 1648 Petition’s proposed structural separation of BA-PA’s and GTE’s retail and wholesale operations has no legal basis, is unnecessary, and unworkable.  BA-PA Statement No. 1.1, at 42-45; GTE Statement No. 2, at 13-17; GTE Statement No. 4, at 5-7; Initial Brief of BA-PA at 55-59; Reply Brief of BA-PA at 58-63; Initial Brief of GTE at 30-33.�



		In making its argument against structural separation, BA-PA argues that state and federal standards already in place guarantee that CLECs will be treated evenhandedly.  BA-PA Statement No. 1.1, at 43.  BA-PA also relies on this Commission’s earlier 1996 decision in its Competitive Safeguards proceeding where the Commission did not impose at that time the structural separation requirement contained in 66 Pa. C.S. §3005(h) for BA-PA’s competitive and deregulated services.�  BA-PA Statement No. 1.1, at 43-44.  BA-PA further argues that structural separation is inconsistent with Section 272 of TA-96, which only imposes structural separation for a Bell company’s long distance affiliate for a three-year period after the Bell company receives Section 271 approval.  Id. at 44.  Finally, BA-PA asserts that the structural separation proposal is based upon the false premise that BA-PA is a “monopoly wholesale supplier,” and it would be significantly disadvantaged in its efforts to provide customers with bundled service packages.  Id. at 44-45.



		For its part, GTE states that its retail and wholesale operations are already functionally separate, and that imposing a structural separation requirement would run counter to Congress’s effort to remove all structural requirements for GTE when it enacted Section 601(a)(2) of TA-96.  GTE Statement No. 2, at 13; Initial Brief of GTE at 31-32.  GTE also claims that the 1648 Petition’s structural separation proposal is discriminatory in that it applies only to BA-PA and GTE, and that it provides no details as to how it would actually work in practice.  GTE Statement No. 2, at 15-16; GTE Statement No. 4, at 6-7.



		AT&T, MCI WorldCom, and the Senators take the lead, on the other hand, for advocating the structural separation requirement and the 1648 Petition’s Code of Conduct as necessary tools to the development of competitive local exchange markets in Pennsylvania.  Structural separation is supported by these parties for several reasons.  



		First, because BA-PA has the dual role of being the other LECs’ chief supplier of network elements and chief competitor in the local exchange markets, these parties argue that BA-PA has both the incentive and the opportunity to discriminate against its competitors in the ordering, provisioning, and maintenance of network elements.  MCI WorldCom Statement No. 4.0, at 19-20; Reply Brief of AT&T at 64; Initial Brief of Senators Madigan, Fumo, and White at 52.  Second, AT&T’s witness asserts that structural separation is a more appropriate remedy than functional separation, which is more difficult for regulators to oversee and enforce, where the market in question is in its infant stages of becoming competitive.  AT&T Statement No. 1.0, at 23-24.  Finally, several of the parties point out that structural separation has been adopted successfully in Pennsylvania’s electric industry, in the telecommunications local exchange market in Rochester, New York and in Connecticut, and in the gas industry in Massachusetts; and it should now be used to open up Pennsylvania’s local exchange markets.  AT&T Statement No. 1.0, at 24-26; Senators’ Statement No. 1, at 28, 30-32; Main Brief of AT&T at 85-87; Initial Brief of Senators Madigan, Fumo, and White at 53�57.



		The witnesses for the State Senators also attempt to counter BA-PA’s and GTE’s arguments opposing structural separation.  First, they contend that this Commission does have the legal authority to order structural separation, citing particularly Section 3005(h) of Chapter 30.  Senators’ Statement No. 1-A, at 6; Initial Brief of Senators Madigan, Fumo, and White at 55.  That section specifically provides that the Commission may require LECs to provide competitive services “through a subsidiary which is fully separated from the local exchange telecommunications company.”



		Second, they argue that “structural separation in no way influences the manner in which the retail arm of BA-PA can use the BA-PA physical network. . . .  Structural separation places the BA-PA retail affiliate in the same position as all other CLECs.”  Senators’ Statement No. 1, at 29.  Finally, these same witnesses argue that applying structural separation only to BA-PA and GTE is not unduly discriminatory, because these two (2) companies control the largest percent of Pennsylvania’s local exchange network.  Id. at 29-30. The two (2) ILECs’ networks remain the “bottlenecks” through which all other LECs must have access in order to provide local exchange services to customers. 



		These same parties also urge the Commission to accept the Code of Conduct in the 1648 Petition and to reject the Code in the 1649 Petition as being inadequate to prevent anticompetitive behavior.  The parties particularly note the additional safeguards to protect CLECs from BA-PA and GTE engaging in various discriminatory practices included in the 1648 Petition that are missing in the 1649 Petition.  AT&T Statement No. 1.0, at 28-32; MCI WorldCom Statement No. 4.0, at 20�31; Initial Brief of Senators Madigan, Fumo, and White at 61-63.  Finally, we note that MCI WorldCom’s endorsement of the 1648 Petition’s Code of Conduct suggests additional provisions outlawing the use of tie-ins and imposing a stiff penalty for violations of the Code.  MCI WorldCom Statement No. 4.0, at 22, 25.



C.	Discussion



	1.	Structural Separation



		Based upon the record in this proceeding and for the reasons discussed below, we conclude that structural separation is the most efficient tool to ensure local telephone competition where a large incumbent monopoly controls the market.  The record in this proceeding shows that BA-PA controls over 90% of the local exchange  access lines in its service territory at this time, and continues to control bottleneck facilities in most, if not virtually all, local exchange markets where it currently operates.�  This overwhelming competitive presence and concomitant ability to exercise market power, including the ability to provide itself with anticompetitive cross-subsidies and the opportunity and incentive to discriminate against competing telecommunications carriers in the provision of wholesale services, strongly supports our conclusion that structural separation is necessary to provide the local service competition envisioned under Chapter 30 and TA-96.  



		TA-96 and our own statutory mandate under chapter 30 have as goals the provision of competitive services by alternative providers on equal and non-discrimina�tory terms.  47 U.S.C. §§251 and 271; 66 Pa. C.S. §3001.  Both legislative enactments envision a telecommunications arena where competition creates savings and technological innovation for our nation and Pennsylvania.  Both statutes recognize and authorize structural separation as a regulatory tool to implement a competitive market where unfair competition may result absent its implementation.  47 U.S.C. §272; 66 Pa. C.S. §3005(h).



		BA-PA asserts that we have no legal authority to require structural separation of its wholesale and retail business operations.  While BA-PA acknowledges the Commission’s authority to order structural separation under Section 3005(h), BA�PA attempts to argue that this Commission, in effect, waived this authority when we failed to utilize it in our 1996 Competitive Safeguards Order at Docket No. M�00940587.  BA�PA also argues that structural separation is inconsistent with Section 272 of TA-96, because that section specifically spells out the type of services structural separation may be used for and dividing retail/wholesale operations is not one of them.  BA-PA also asserts that this requirement is based on the false premise that BA-PA is a monopoly wholesale supplier when in fact competitors can obtain various network elements from a host of competing LECs.  Finally, BA-PA claims that imposing such a requirement only on it would harm BA-PA in its ability to provide customers bundled service packages.



		BA-PA is incorrect on each of these points.  First, the state and federal legislative mandates noted above, as well as the Commission’s general powers to regulate utilities pursuant to Section 501 of the Public Utility Code, 66 Pa. C.S. §501, most certainly contemplate the utilization of the most efficient regulatory tools to open and maintain competitive markets and protect the public interest.  See, e.g., Pa. Pub. Util. Comm’n v. Philadelphia Elec. Co., 501 Pa. 153, 460 A.2d 734 (1983) (Commission has general administrative authority under Section 501 to supervise and regulate all public utilities).  Indeed, the Commission finds on this record that absent structural separation of BA-PA’s wholesale and retail operations to prevent cross-subsidization and discrimi�natory access to other telecommunications carriers, we cannot fulfill our Section 501 duty to enforce, execute and carry out our mandate under Chapter 30 to promote and encourage the provision of competitive services on equal terms throughout the Commonwealth.  See 66 Pa. C.S. §§3001(2), (3), (7) and (8).  



		In addition, Section 3005(h) specifically provides for the use of structural separation as a regulatory tool for LECs serving over one (1) million access lines (which would currently only be BA-PA), “if the commission finds that there is a substantial possibility that the provision of the [competitive] service on a nonseparated basis will result in unfair competition.”�  Section 3005(h) is clearly applicable here because the ultimate goal of this proceeding is to open up competition in all telecommunications markets in Pennsylvania, especially local competition.  Although it is not necessary for the structural separation proceeding discussed below to conclude prior to the Commission’s determination that the local exchange market is “irreversibly opened to competition,”� the proceeding will create the process for BA-PA to follow to facilitate that determination.  In addition, this proceeding establishes a process leading to a formal declaration of all remaining retail local services as “competitive” under Chapter 30.  As detailed in Sections XVIII of this Order, BA-PA’s business services for customers generating $80,000 or more in annual total billed revenue (where Local Number Portability is available) will be declared “competitive” under Section 3005 upon entry of this Order, and its intraLATA toll services will be designated “competitive” upon 

BA-PA’s receipt of Section 271 approval.  Moreover, the fact that the Commission addressed this matter in a 1994 proceeding under Chapter 30, well in advance of the enactment of TA-96, does not preclude the Commission from imposing structural separation now based on the record in this proceeding.  



		As noted earlier, we have found that we cannot exercise our duty to enforce, execute, and carry out the pro-competition mandates of Chapter 30 absent structural separation.  We also find that, given the length of time needed to actually accomplish structural separation for BA-PA (approximately one (1) year), it would be inefficient and more burdensome for BA-PA to require separate retail affiliates on a piecemeal basis as different parts of the local service market are declared competitive under the process we have created in this Order.  We expect that if we order the structural separation planning, hearing, and implementation process to begin now, i.e., upon entry of this Order, it can be accomplished within approximately the same time frame as BA-PA achieves Section 271 approval from the FCC and formal designation of its remaining retail services as competitive from this Commission.  However, absent the structural separation of BA�PA’s retail services, we find that mere functional separation of the sort proposed in the 1649 Petition will be inadequate to open Pennsylvania’s telecommunications market to local service competition on fair and nondiscriminatory terms.  Consistent with our responsibilities under Section 3005(h), therefore, we find, based on the record in this proceeding, that structural separation is a necessary safeguard to protect CLECs offering the same “competitive” services from unfair competition by BA-PA.  



		For its part, TA-96 recognizes the value of structural separation as an effective tool to prevent unfair competition by Bell operating companies.�  Specifically, Section 272 of TA-96 requires that Bell operating companies, including their affiliates such as BA-PA, provide certain services through a structurally separate affiliate.  Those enumerated services are:  (1) manufacturing activities, as defined in Section 273(h) of TA�96; (2) origination of interLATA services other than incidental interLATA services, out of region services, or previously authorized activities (each as defined in TA-96); and, (3) interLATA information services other than electronic publishing and alarm monitoring services (both as defined in TA-96).  Section 272(b) of TA-96 defines structural separation and sets forth substantially the same requirements which were suggested in the 1648 Petition.  Moreover, recent FCC action, wherein the FCC is willing to forebear from enforcing the Section 271 unbundling requirements for the delivery of advanced telecommunications services for those ILECs willing to create a separate subsidiary, underscores the appropriateness of structural separation as a regulatory device for promoting and protecting competition under state and federal law.



		In addition, nothing in Section 272 limits the use of structural separation by state commissions only to the services enumerated in that section.  Moreover, the preemption language in Section 253 of TA-96 is not implicated, because the effect of this structural separation requirement is to remove barriers to entry by creating a level playing field for all LECs, including BA-PA’s own retail operations, in obtaining necessary services from BA-PA’s wholesale operations on a nondiscriminatory basis.  Moreover, notwithstanding BA-PA’s assertions to the contrary, structural separation does not prohibit, or have the effect of prohibiting, BA-PA from offering any interstate or intrastate telecommunications service in Pennsylvania.  We agree with the testimony provided by Peter Bradford and Richard Silkman that requiring structural separation in no way affects the ability of BA-PA’s retail affiliate to use the BA-PA physical network; it simply places BA-PA’s retail arm in the same shoes as any other CLEC.  Senators’ Statement No. 1, at 29.  Preemption under Section 253(d), therefore, is not at issue.   



		Similarly, BA-PA’s reliance on our 1996 Competitive Safeguards Order for the position that this Commission has already considered and rejected imposing a separate subsidiary requirement on BA-PA completely ignores the clear statutory language that we “may, at any time, after notice and after opportunity to be heard . . ., rescind or amend any order made by [this Commission].”  66 Pa. C. S. §703(g).  Consistent with this provision, the decision that separate subsidiaries are now necessary to ensure competition in BA-PA’s local exchange markets was made only after all necessary parties, including BA-PA, received notice and had an opportunity to be heard on the issue in this proceeding and is based on consideration of all the evidence that was introduced therein.



		First, this Commission has been frustrated, as has the FCC, other state commissions, and state and federal legislators, in the lack of progress in opening the local telecommunications markets to competition since the passage of TA-96 over three and one-half (3 1/2) years ago and, concomitantly, the issuance of our Competitive Safeguards Order shortly thereafter.  To date, the FCC has rejected five (5) Section 271 applications and approved none so that we are no closer to competition today in the local exchange markets as we were in 1996.  



		In Pennsylvania, BA-PA was granted an alternative form of regulation pursuant to Chapter 30 in 1994.�  Chapter 30 expressly anticipated that the alternative regulation of BA-PA, as the dominant incumbent in the state, would further be accompanied by competition in the local exchange market.  See 66 Pa. C.S. §3009; MFS�I, et al.  That has not happened.  The important policy objective in Chapter 30 to promote competition remains largely unsatisfied.  Instead, BA-PA still maintains a virtual monopoly in the Pennsylvania local exchange market, where it controls over 90% of the local business market, as measured by access lines, in its own service territory.  See Appendices I, II, and III to NEXTLINK Pennsylvania Inc.’s Main Brief, supra note 6.  These numbers are even worse in the local residential market where BA-PA continues to control almost 100% of the residential market, as measured by access lines, in its service territory.  Id.  In addition, the evidence presented by competitors to BA-PA in this proceeding and in earlier proceedings incorporated into this docket have presented numerous examples where BA-PA has abused its market power by providing competitors with less than comparable access to its network or engaged in other discriminatory conduct that prevented BA-PA customers from switching to a competitor.  See, e.g., MCI WorldCom Statement No. 4.0, at 23-30 (various examples provided); Covad Statement No. 2, at 4-10 (Covad witness describes collocation experience in Pennsylvania with BA�PA); AT&T Statement No. 3.0, at 13-24 (AT&T witness similarly describes collocation experience in Pennsylvania with BA-PA); Petition of Bell Atlantic-Pennsylvania, Inc. for a Determination that Provision of Business Telecommunications Services is a Competitive Service under Chapter 30 of the Public Utility Code, Docket No. P�00971307, Recommended Decision of ALJ Michael C. Schnierle at 46 (July 24, 1998) (litany of CLEC complaints arising from BA-PA’s OSS cited to by Judge Schnierle; Docket No. P�00971307 and underlying record has been incorporated into this proceeding).  



		We find that BA-PA’s continuing dominant market share, the lack of market entry in the residential market in the years since enactment of Chapter 30 and TA�96, and the substantial evidence presented in this docket of discriminatory access being provided to competitors supports our conclusion that Chapter 30’s goal of promoting competition in the local telecommunications markets will not be achieved absent structural separation of BA-PA’s wholesale and retail operations.  In these circumstances, it follows that this Commission has the authority under Section 703(g) to modify its earlier determination regarding structural separation, an option that is expressly available to this Commission under Section 3005(h).



		In finding that structural separation is an appropriate remedy to facilitate local telephone competition, we are also guided by this Commission’s own recent success in implementing structural separation as part of our restructuring of the electric industry pursuant to Chapter 28 of the Public Utility Code.  See, e.g., Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code and Joint Petition for Partial Settlement, Docket Nos. R�00973953 and P�00971265 (Order entered December 23, 1997) [hereinafter PECO Restructuring Order].  In the PECO restructuring case, this Commission found that:



functional separation of regulated [electric distribution company] functions and competitive generation functions is essential for the development of a vibrant competitive market.  Structural separation through the establishment of fully independent entities is preferable whenever possible.



Id. at 128.  The non-structural remedy proposed by BA-PA would be less effective in preventing market power abuses and more costly to enforce.  This is because a non-structural approach would require continuing regulatory oversight and violations are more difficult to detect.   



		In making this determination concerning structural separation, we also take administrative notice from testimony presented by several parties in this proceeding that structural separation has successfully been implemented by other states in the tele�communications and gas industries.  See AT&T Statement No. 1, at 24-26; Senators’ Statement No. 1, at 28, 30-32; Main Brief of AT&T at 85-87; Initial Brief of Senators Madigan, Fumo, and White at 53-57.�  Likewise, we find that the courts and the FCC have also favorably viewed structural separation as an effective remedy to mitigate potential cross-subsidy/cross-shifting problems in markets that are highly concentrated.  California v. F.C.C., 905 F.2d 1217 (9th Cir. 1990) (court vacated and remanded FCC decision to abandon structural separation of enhanced and basic telecommunications services and rely instead on cost accounting regulations to provide regulatory protection against cross-subsidization, finding that the FCC had inadequate record support to conclude that circumstances had changed sufficiently to reduce danger of cross-subsidization of competitive activities with monopoly revenues); Computer and Communications Indus. Ass’n, 693 F.2d 198, 218 (D.C. Cir. 1982) (court found that FCC properly imposed structural separation on only one (1) carrier that was dominant in the market), cert. denied, 461 U.S. 938 (1983); In re Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, at (( 13, 92-96 (Memorandum Opinion and Order, and Notice of Proposed Rulemaking, released August 7, 1998) (the FCC stated in its order that ILECs must make their high-speed data offerings, such as xDSL, available to CLECs on a wholesale basis and make xDSL equipment available as an UNE; however, these requirements could be avoided if an ILEC chooses to provide those services through a “truly separate affiliate”).



		In finding structural separation of BA-PA’s wholesale operations from its retail operations as a necessary requirement to expedite competitive entry into BA�PA’s local exchange markets, we conclude that it will result in a more appropriate and desirable regulatory structure once local competition truly develops.  This is because a structurally separate BA-PA will reduce the level of necessary regulatory oversight over its deregulated retail operations.  When true competition develops, BA-PA’s retail operations will no longer require a heightened degree of oversight, and it will be regulated just like other CLECs, thereby allowing competition to replace regulation consistent with the competitive goals of Chapter 30 and TA-96. 



		Finally, we note that our conclusion regarding structural separation in no way affects our pending deliberations of the Joint Application of Bell Atlantic and GTE Corporation (GTE) for approval of their agreement and plan of merger, at docket numbers A-310200F0002, A-311350F0002, A�310222F0002, and A-310291F0003.  BA�PA, a wholly-owned subsidiary of Bell Atlantic, controls a substantial portion of the local service market in Pennsylvania.  GTE is another telecommunications holding company whose subsidiary, GTE North, Inc., controls the second largest local service market share in Pennsylvania.  Should the merger be approved, Bell Atlantic will then control the two (2) subsidiaries operating in Pennsylvania with the largest local service market shares. The merger of these two (2) holding companies, Bell Atlantic and GTE, however, will have a much larger scope than just their Pennsylvania operations.�



	2.	Implementation of Structural Separation



		Notwithstanding our findings on the necessity of structural separation to ensure fair competition in the local exchange markets, we recognize that this record does not contain the necessary detail for the Commission to implement immediate structural separation of the wholesale and retail business operations.  Consequently, BA-PA and all other parties shall have a further opportunity to develop the record necessary for the Commission to make an informed decision regarding the implementation of structural separation.  It is important, however, that we make clear again that structural separation is the alternative we have chosen.  Therefore, we commit to examining and considering the newly-created record in detail so as to achieve structural separation in a reasonable and efficient manner and to assure a fair transition that is not confiscatory or unduly burdensome to BA-PA. 



		For the foregoing reasons, we will direct the structural separation of the wholesale and retail business operations of BA-PA in order to create a competitive telecommunications market in the Commonwealth.  To accomplish this desirable goal, we will open a separate proceeding in order to allow BA-PA and all other parties a full and fair opportunity to present evidence as to which elements should or should not be separated to create a retail affiliate, and specifically to allow BA-PA the opportunity to demonstrate that separation of certain elements of its operations will be too burdensome or will result in a confiscatory expenditure.  For example, we anticipate that, under an appropriate structural separation plan, the BA-PA retail affiliate would be allocated sufficient marketing, accounting, customer service and other personnel (including office space and computers) to continue to serve the current BA-PA retail customer base.  On the other hand, the physical network facilities associated with the provision of tele�communications services (central office facilities, outside plant, inside wiring, etc.) would remain within the BA-PA wholesale affiliate.  Thus, the network infrastructure will remain intact as part of the wholesale business operation and, further, will carry with it BA-PA’s network modernization obligations.  



		We envision that cost and operations studies will be conducted to address these issues and that at the conclusion of the structural separation proceeding, we will have before us a complete record which will allow us to implement separation in a way which guarantees fair competition while at the same time ensuring that BA-PA can successfully compete without unnecessary financial burdens being placed on it.



		Accordingly, BA-PA shall be ordered to file and serve on the parties to this proceeding, within sixty (60) days of the entry date of this Order, a plan that creates a separate affiliate to supply retail telecommunication services which will operate independently from BA-PA’s wholesale operations.  



		(a)	The plan shall be of sufficient detail to identify each component or element of retail service needed to be structurally separate and to allow a current and verifiable cost analysis of each component or element, and to provide the Commission with such cost analysis.

		(b)	Where BA-PA is of the belief that excessive cost or duplication will be required for a specific element to be structurally separate, it shall file a mitigation proposal for that element.  BA-PA shall bear the burden of providing the Commission with the necessary current and verifiable cost support on this issue.  Failure to do so shall result in the structural separation of the specific element as the Commission deems appropriate.

		(c)	The plan shall meet the structural and transactional requirements similar to those required by TA-96 for a separate affiliate to provide long distance service.

		(d)	Parties to this proceeding shall file comments within 60 days of service of BA-PA's structural separation plan and/or mitigation proposal regarding each element or component of said plan.

		(e)	Where a party disputes that BA-PA’s characterization of an element is impractical for separation, and BA-PA has provided cost documentation and analysis in support of that argument, the party shall provide appropriate analysis and evidence supporting its position.

		(f)	The Commission will review the plan and/or alternate proposals and comments, and order implementation of specific elements where there are no contested facts.

		(g)	If the Commission's review reveals disputed facts concerning a specific element of the structural separation, the Commission will refer that element to the Office of Administrative Law Judge for an expedited hearing and recommended solution to be completed and returned to the full Commission within ninety (90) days of referral.



		The above procedure will allow the necessary detail to be established to fully implement structural separation of the wholesale and retail business operations of BA-PA while ensuring that excessive cost and duplication of assets and employees are kept to a minimum.  During the course of this structural separation proceeding, BA-PA should implement a functional separation of its wholesale and retail business operations by a separate division and abide by the Code of Conduct, which is discussed below and a copy of which is attached to the Order as Appendix C.  The parties to this proceeding are further advised that we intend to facilitate a final Commission order implementing structural separation within one year of the effective date of this Order.	



	3.	Code of Conduct



		We also adopt the Code of Conduct contained in the 1648 Petition, as modified by this Order relating to structural separation as to BA-PA only,� as a further aid to prevent discrimination and other market power abuses by BA-PA in its local exchange markets.  We believe that this Code of Conduct, in providing a more comprehensive set of competitive safeguard rules to follow than that contained in the 1649 Petition, will better protect the nascent competition developing in BA-PA’s local exchange markets.



		In adopting the 1648 Petition’s Code of Conduct as modified, we reject BA-PA’s contention that this Commission lacks the authority to require adherence to any code of conduct beyond that presented in its 1649 Petition without going through a formal rulemaking process.  If BA-PA’s position prevailed, that is, only codes of conduct agreeable to the company targeted by the code can be implemented by this Commission, it would be akin to allowing the fox to guard the hen house.  We are aware of no authority that would allow the monopolist to have the final say over what rules it will have to follow to prevent market abuses against its would-be competitors. 



		We note that adoption of codes of conduct, as well as interim guidelines, has previously been used by this Commission in other instances to implement telephone and electric reform legislation.�  We also believe it is important to emphasize that the “rules” contained in the adopted Code of Conduct are directed at preventing unfair competition and discriminatory access.  To that end, the various types of conduct prohibited by these “rules” would also be contrary to both the letter and spirit of Chapter 30 and TA-96, and, in certain circumstances, could also violate the different state or federal antitrust laws and consumer protection laws.  Therefore, other than structural separation (which we deal with separately in this Order), the Code of Conduct simply spells out those rules that BA-PA, as the largest ILEC by far in Pennsylvania, is expected to follow as it opens its local markets to competition.  

	�	 Chapter 30 of the Public Utility Code specifically requires the Commission to establish regulations aimed at protecting competition by preventing unfair competition, including the cross-subsidization of competitive services through revenues earned from noncompetitive services, and by ensuring that local exchange carriers provide reasonable nondiscriminatory access to its services and facilities by competitors.  66 Pa. C.S. §§3005(b) and 3005(g)(2).  Pursuant to this statutory mandate, this Commission opened a rulemaking docket at L-00990141 to establish such competitive safeguard regulations for the telecommunications industry generally.  The development of a Code of Conduct in this proceeding does not affect our rulemaking proceeding at L-00990141.

	�	 Notice of Proposed Rulemaking Regarding the Establishment of Competitive Safeguards for the Pennsylvania Electric Industry, Dkt. No. L-00980132 (Order entered February 13, 1998).



	�	For its part, Sprint supports BA-PA’s position on structural separation and believes adoption of the Code of Conduct contained in the 1649 Petition will be sufficient to guard against potential market abuses.  However, Sprint goes on to state that if BA-PA violates the functional separation requirements or the other provisions in the Code of Conduct, then the Commission should consider more restrictive terms. Sprint Statement No. 1, at 11-12; Main Brief of Sprint at 32-33.



	�	Investigation to Establish Standards and Safeguards for Competitive Services, Docket No. M-00940587, at 143 (Order entered August 6, 1996) [hereinafter Competitive Safeguards Order]. 

	�	See Appendices I, II, and III to NEXTLINK Pennsylvania Inc.’s Main Brief, Summaries of CLEC, ILEC, and of All LEC Access Lines as of 12/31/98, Sorted by Company Name (Prepared by PA Public Utility Commission, Bureau of Fixed Utility Services, Telecommunications Group).  These summaries, which this Commission took administrative notice during the hearings (see transcript of proceedings at 1172), show that as of December 31, 1998, BA-PA controlled a minimum of 90.6% of all business access lines in its service territory and over 99% of the residential access lines in its service territory.

	�	While the 1648 Petition seeks structural separation as to GTE as well, our Order today limits this remedy to BA-PA only.  We note that this modification is completely consistent with Section 3005(h), which limits the use of structural separation to those LECs with over one (1) million access lines.  We do not need to address, therefore, GTE’s separate arguments as to why structural separation should not apply to it.  

	�	This is the standard that has been adopted by the United States Department of Justice in its evaluation of whether a Section 271 application should be approved by the FCC.  See, e.g., In re: Application of Ameritech Michigan Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in the State of Michigan, CC Docket No. 97-137, “Evaluation of the United States Department of Justice,” at 3 (Filed June 25, 1997).



	�	Moreover, TA-96 envisions structural separation occurring prior to a Bell operating company offering long distance services.  Our ordering BA-PA to separate its wholesale and retail businesses into two (2) separate corporate affiliates before it enters the long distance market is entirely consistent with the timing sequence contemplated in TA-96.

	�	In re Bell Atlantic - Pennsylvania, Inc.’s Petition and Plan for Alternative Form of Regulation Under Chapter 30, Docket No. P-00930715 (Order entered June 28, 1994).

	�	See also Robert E. Burns et al., Market Analyses of Public Utilities: The Now and Future Role of State Commissions at 6 (National Regulatory Research Institute July 1999) (study recommends that state regulatory commissions should consider structural separation as a regulatory tool to offset potential cross-subsidization problems, especially where utility services are being provided in markets that are initially highly concentrated). 

	�	The instant proceeding affects only the two (2) holding companies’ Pennsylvania operations and is, therefore, completely separate from review of the pending merger application.  For instance, the structural separation requirement imposed by this Order only applies to BA-PA and will not require repositioning of any properties that would affect the network infrastructure commitments of these companies under Chapter 30 or otherwise.  First, it is our intent with this structural separation requirement, that the network infrastructure will remain intact as part of the wholesale business operation.  Secondly, this Order sets in place a procedure that will insure an adequate review of the positioning of each element of BA-PA’s operations.  This process, as will be further discussed in this Order, is completely consistent with the legislative mandates of Chapter 30 and is the most effective way to eliminate unfair competition in the supply of local telecommunications services.  It will not,  however, have any application to the way in which Bell Atlantic and GTE merge or operate their holding companies. 

 

	�	The other modifications relate to limiting the Code of Conduct’s applicability only to 

BA-PA, adding the words “or division” after “affiliate” throughout the document, and adding a new Paragraph 10 relating to invoking the Commission’s alternative dispute resolution procedures to resolve possible violations of the Code of Conduct.

	�	See, e.g., PECO Restructuring Order, at 128-29, 161 (adoption of a code of conduct specifically applicable to PECO Energy); Chapter 28 Electric Generation Customer Choice and Competition Act -- Customer Information -- Interim Requirements, Docket No. M-00960890F0008 (Order entered July 11, 1997); Re:  Licensing Requirements for Electric Generation Suppliers -- Interim Licensing Procedures, M-00960890F0004 (Order entered February 13, 1997).
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