XIX.	SECTION 271 APPROVAL PROCESS



		Under Section 271(d)(2) of TA-96,� when a Bell Operating Company (BOC) applies with the FCC for authorization to provide interLATA services originating in any in-region state, the FCC, before making any determination must consult with the United States Attorney General and the state Commission of any state that is the subject of the application in order to verify the compliance of the BOC with the requirements of Section 271(c).



		47 U.S.C. §271 provides in pertinent part:



(a)  General limitation.  Neither a Bell operating company, nor any affiliate of a Bell operating company, may provide interLATA services except as provided in this section.



					*  *  *  *



(c)  Requirements for providing certain in-region interLATA services. (1) Agreement or statement.  A Bell operating company meets the requirements of this paragraph if it meets the requirements of subparagraph (A) or (B) for each State for which the authorization is sought.



					*  *  *  *



	Competitive checklist.  Access or interconnection provided or generally offered by a Bell operating company to other telecommunications carriers meets the requirements of this subparagraph if such access and interconnection includes each of the following:



(i)	Interconnection in accordance with the requirements of Sections 251(c)(3) and 252(d)(1).

(ii)	Nondiscriminatory access to network elements in accordance with the requirements of Sections 251(c)(3) and 252(d)(1).

(iii)	Nondiscriminatory access to the poles, ducts, conduits, and rights-of-way owned or controlled by the Bell operating company at just and reasonable rates in accordance with the requirements of Section 224.

(iv)	Local loop transmission from the central office to the customer’s premises, unbundled from local switching or other services.

(v)	Local transport from the trunk side of a wireline local exchange carrier switch unbundled from local switching or other services.

(vi)	Local switching unbundled from transport, local loop transmission, or other services.

(vii)	Nondiscriminatory access to (I) 911 and E911 services;

	(II) directory assistance services to allow the other carrier’s customers to obtain telephone numbers; and

	(III) operator call completion services

(viii)	White pages directory listings for customers of the other carrier’s telephone exchange service.

(ix)	Until the date by which telecommunications numbering administration guidelines, plan, or rules are established, nondiscriminatory access to telephone numbers for assignment to the other carrier’s tele�phone exchange service customers.  After that date, compliance with such guidelines, plans or rules.

(x)	Nondiscriminatory access to databases and associated signaling necessary for call routing and completion.

(xi)	Until the date by which the Commission issues regulations pursuant to section 251 to require number portability, interim telecommunications number portability through remote call forwarding, direct inward dialing trunks, or other comparable arrange�ments, with as little impairment of functioning, quality, reliability, and convenience as possible.  After that date, full compliance with such regulations.  

(xii)	Nondiscriminatory access to such services or information as are necessary to allow the requesting carrier to implement local dialing parity in accordance with the requirements of section 251(b)(3).

(xiii)	Reciprocal compensation arrangements in accordance with the requirements of section 252(d)(2).

(xiv)	Telecommunications services are available for resale in accordance with the requirements of sections 251(c)(4) and 252(d)(3).



					*  *  *  *



47 U.S.C. §271.



		On or about February 10, 1997, BA-PA pre-filed a Section 271 application for in-region interLATA toll service with the  Commonwealth of Pennsylvania’s Public Utility Commission.�  This application was terminated by Commission Order dated December 18, 1997, at Docket No. M-00960840.  Thereafter, on May 12, 1998, the Commission entered an Order� requesting a Pennsylvania-specific version of Bell Atlantic-New York’s Section 271 commitments.  The Order outlined a proposed draft pre-filing for BA-PA to follow in a subsequent Section 271 pre-filing, and invited BA-PA and other interested parties to file comments.  The draft pre-filing was styled after the New York commitments.  Comments were filed by BA-PA on June 11, 1998.  Other companies filed comments as well to Docket No. I-00980075.  This Docket was later rolled into the Global Settlement Conference and now is a part of the joint petitions before the Commission for consideration.



	BA-PA intends to file a Section 271 application with the FCC regarding entering interLATA services markets in Pennsylvania.  BA-PA Petition, p. 47, Par. 147.  Such a filing would require this Commission to file a consultative recommendation with the FCC.  The law, however, is silent as to how the state Commission should proceed in forming its recommendation to the FCC.  Thus, the parties to these joint petitions have proposed separate procedures for us to follow.  



		The 1649 Petition proposes that BA-PA will not file with the FCC until it has provided this Commission with 100 days advance notice.  The Petition provides for a hearing with only the Commission asking questions of witnesses.  While the Petition concedes that BA-PA should offer the Commission three (3) months of commercial operation data to evaluate, it suggests that this data can come from a time during the third party test.  Other parties can raise issues only if they believe, in good faith, that there is material noncompliance with the 14-point checklist or settlement.  



		The 1648 Petition proposes that a Section 271 docket be opened once the third-party testing is completed and BA-PA is given a passing grade.  Then, once the Section 271 docket is open, there will be a 90-day commercial availability period (after the third party test is done).  At any time following initiation of a Section 271 docket, BA-PA may provide 100 days notice that it plans to file with the FCC.  The 1648 Petition provides for a formal hearing with cross-examination by the Commission and other parties.  This Petition requires full compliance with the 14-point checklist and that the Commission evaluates the public interest when considering its recommendation to the FCC.



	Although TA-96 does not require BA-PA to “pass” an independent  third party test of its Operating Support Systems (OSS) before it can gain entry into the long distance market, BA-PA has voluntarily entered into an agreement with the Commission and KPMG in order to undergo a rigorous third-party test of its OSS.  We believe it is in the CLECs’ interest, the public’s interest, and BA-PA’s interest that the OSS test continue until it is completed.  



	In our prior order of April 29, 1999, at Docket No. P-00991643, we Ordered:



This Commission will establish a record prior to filing that non-binding consultative report, which will contain any evidence BA-PA and the CLECs wish to offer concerning the full and irrevocable openness of the Pennsylvania telecommu�nications market.  Thereafter, the FCC will create a record, upon which its adjudication and determination of whether BA-PA’s application should be granted or denied will be based.  The Pennsylvania Commission’s consultative report will be but one part of that record, which will include input from the Department of Justice, and any other interested parties.



In re: Joint Petition of Nextlink Pennsylvania, Inc. et al., pp. 2-3.



	As part of the process of establishing the terms and conditions necessary to opening Pennsylvania’s local markets to competition, procedures governing review of BA-PA’s entry into the in-region long distance market should be developed to provide certainty as to the guidelines BA-PA should follow in seeking approval of its Section 271 application by the Commission and the FCC.  Upon the Commission’s final order in this matter, and upon a determination that BA-PA has passed the independent third-party OSS test, the Commission will open a new docket in order to develop a comprehensive factual record relating to review of whether BA-PA’s entry into in-region long distance markets is justified. (Section 271 Docket).  The final report from KPMG will be studied by this Commission and entered into the Section 271 Docket.  Said Docket will collect additional commercial data from BA-PA for ninety (90) days, in three (3) reports, one (1) every thirty (30) days.  



	Following initiation of the Section 271 Docket, a 90-day commercial availability period will be commenced that will be designed to allow CLECs to test and evaluate the OSS that have passed the test of the independent third party in a real commercial setting.  During the commercial availability period, CLECs will place orders over BA-PA’s OSS for elements, combinations and service arrangements consistent with the Commission’s final order to determine if the requests for service are pre-ordered, ordered, provisioned and billed in a manner that is transparent to end users and is equivalent in its dependability and efficiency to the systems that process long distance customer choice today.  



	Within five (5) calendar days of the first thirty (30) days of the commercial availability period, BA-PA will submit a detailed report to this Commission and the parties to this action that provides data regarding the results of the first thirty (30) days of commercial availability.  Within ten (10) calendar days of the submission of BA-PA’s report, interested parties, including the parties to this action, may submit a responsive report, which addresses BA-PA’s report.  Both reports will be included in the record of the Commission’s Section 271 Docket.



	This procedure will be repeated for the second and third 30-day commercial availability periods.  At any time following initiation of the Section 271 Docket, BA-PA may provide a 100-day advance notice to the Commission that it intends to file a Section 271 application with the FCC.  The notice will be served on the parties to this action.  This data will be examined by the Commission and the CLEC community and the CLECs will have an opportunity to respond to the data in writing, and will be given an opportunity to cross examine BA-PA’s witnesses and KPMG witnesses regarding the OSS systems and other factors we should consider in the 14-point checklist before this Commission offers a recommendation to the FCC.  This policy has already been established in our previous Order of April 29, 1999, wherein we stated:



Once the OSS test is completed, we intend to direct BA-PA to begin collecting post-OSS test actual commercial data and to distribute this data to the Commission and to the CLEC community on a monthly basis for three months.  The CLECs will be given an opportunity to respond to the results within ten days of each monthly filing.



This Commission does not intend to make a consultative recommendation to the FCC regarding BA-PA’s Section 271 compliance without first holding a formal hearing at which the CLECs will be given an opportunity to be heard on the record.



In re: Joint Petition of Nextlink Pennsylvania, Inc. et al. for an Order Establishing a Formal Investigation of Performance Standards, Remedies and Operations Support Systems Testing for Bell Atlantic-Pennsylvania, Inc., Docket No. P�00991643, April 30, 1999, pp. 12-13.  Additionally, we require three (3) months commercial testing be done post-OSS test.



	We are persuaded to agree with the 1648 Petitioners that they are entitled to a formal hearing prior to our consultative recommendation.  Our tentative timeline schedule is as follows.  



	Upon receiving BA-PA’s notice, the Commission will schedule en banc hearings, as necessary, between the 85th and 90th days from receipt of the notice.  From the time of initiation of the Commission’s Section 271 Docket, up until the en banc hearings, all parties will work in good faith to develop stipulations for filing with the Commission that will enable the Commission to determine that the Section 271 14�point checklist has been satisfied.  These stipulations� will be intended to reach agreement on uncontested issues and can be omitted from the hearing process.  No later than ten (10) days prior to the en banc hearings, interested parties may submit comments or written testimony for introduction into the record of the proceeding.  At the en banc hearings, witnesses will be provided the opportunity to make opening statements.  Following opening statements, witnesses will be subject to cross-examination by the Commissioners and by other participating parties.



	If any interested parties have information that BA-PA is not in compliance with any element of the 14-point checklist, that BA-PA has not met any specific provision of the final Order in this proceeding, or any other factor relevant to the Section 271 process, including the requirements of Section  271(c)(1)(A), that party may, in good faith, present any information and any supporting documentation to the Commission either in its comments or its testimony either prior to or at the en banc hearing for inclusion in the record of the Section 271 Docket and to be considered by the Commission within that context.  This Commission will offer no favorable recommendation to the FCC before BA-PA satisfies the 14�point checklist, 47 U.S.C. §271(c)(1)(B), and if BA-PA has not satisfied one or more of the points on the checklist, the CLEC community should be given an opportunity to argue this.�  Once BA�PA files its Section 271 application for entry into the long distance market with the FCC, it is not permitted to supplement this application with future data, or documentation other than the State Commission’s and  the United States Attorney General’s Recommendation to the FCC.  47 U.S.C.  §271(d)(2).  This is a federal requirement.�  Future actions, proceedings or promises from BA-PA will not substitute for present conditions at the time the FCC and this Commission consider BA-PA’s Section 271 application.  This is another reason we believe BA-PA should wait until KPMG has filed its final report.



	Our timeline is illustrated as follows:  



TIMELINE:

Day 0		KPMG files its Final Report

		BA-PA may file notice of its intent to file for §271 approval.

Day 1		Start collecting post-OSS commercial operation data.

Day x		Public Notice of BA-PA’s intent filed in Pennsylvania Bulletin.

Day 35	BA-PA gives the Commission and CLECs the results of the first 			30�day period.

Day 45	CLECs respond to the results before the Commission.

Day 65	BA-PA submits results of a second 30-day period.

Day 75	CLECs respond.

Day 80	Written materials for en banc hearing due to the Commission.

Day 90	The Commission holds en banc hearing.

Day 95	BA-PA submits results of third 30-day period.

Day 100	BA-PA (may) file §271 application with the FCC.

Day 105	CLECs respond to third month’s data.

Day 1xx	Staff drafts “audit-type” report for forwarding to FCC as PUC’s 				written consultation.

Day 1xx	Public Meeting held to vote on whether to send staff report.

Day 120	Commission makes its recommendation to the FCC.



An explanation of some of the timeline’s points is as follows:  BA-PA will not file its Section 271 application with the FCC for at least 100 days after it (a) completes the neutral third-party OSS testing, and (b) provides this Commission with notice that it intends to file such application.  We are amending our prior Order� of December 18, 1997, in requiring a 100�day waiting period from the time BA-PA completes the OSS test until it files its Section 271 application with the FCC.  A  90-day waiting period versus a 100�day waiting period is not significant.  This delay in filing at the FCC after passing the OSS test is intended to allow the markets to begin to develop “irreversibly” toward competition through the various market opening provisions contained in the Order.  It allows for “real world” actual experience with commercially available OSS.  



	In the electric industry, when a company makes a “declaration of commercial operation,” that company can no longer capitalize its interest and add it into the costs of construction for accounting purposes.  A declaration of commercial operation means the construction project has ended and it is now in commercial operations.  Similarly, when BA-PA completes the OSS test, this will represent a significant hurdle cleared, in that a neutral third-party will have completed the test of BA-PA’s OSS.  An additional 100 days gives the CLECs time to increase their volumes of orders to BA-PA and provide the Commission with data from actual commercial operations, in addition to the simulated transactions that take place during the third party OSS test.  



	The Commission will hold an en banc hearing as close as practical to the 90th day after it receives notice from BA-PA of its intent to file a Section 271 application with the FCC.  This proceeding will allow each party to submit comments or written testimony approximately ten (10) days before the hearing and to provide an opening statement by its witness.  All witnesses may be cross-examined by the Commissioners and the other parties.



	If BA-PA notifies the PUC of its intent to file a Section 271 application with the FCC at the time the KPMG report is finalized, then BA-PA will provide at least two (2) months of auditable data from the commercial testing prior to the en banc hearing and a third month of such data five (5) days before the day on which BA-PA files its Section 271 application with the FCC.  The third month of data will be consistent with the schedule.



	If the Commission finds, after reviewing the entire record, including the comments and testimony of all interested parties, that BA-PA has established that it has satisfactorily met all the elements in the 14-point competitive checklist and that it has fully and properly implemented all the provisions of this Order, then the Commission will recommend to the FCC that BA-PA be permitted into the long distance market because the local telecommunications market in Pennsylvania is fully and irreversibly opened to competition. 



	�	Section 271 of the Telecommunications Act of 1996, Pub. L. No. 104, 110 Stat. 56 (codified as amended in scattered sections of Title 47, United States Code) (TA-96), including 47 U.S.C.S. §271(d)(2).



	�	Docket No. M-00960840.  BA-PA’s 1997 pre-filing has not yet culminated in a Section 271 application filing with the FCC.



	�	In re: Bell Atlantic-Pennsylvania’s entry into in-region interLATA Services Under Section 271 of TA-96, Dkt. No. M-00960840, I-00980075 (Opinion and Order entered May 12, 1998).

� 	These stipulations include but are not limited to: (a) access to 911, (b) access to directory assistance services, (c) operator call completion, (d) white page directory listings, (e) access to databases and associated signaling, and (f) local dialing parity.



	�	In Re Application of Ameritech Michigan Pursuant to Section 271 of the Communi�cations Act of 1934, as amended, To Provide In-Region, InterLATA Services in Michigan, CC Docket No. 97-137, FCC 97-298 (Order Rel. August 19, 1997) at ¶43, 45.  See also, BellSouth-South Carolina FCC 271 Order, Par. 29, aff’d, SBC Communications, Inc. v. FCC, 138 F.3d 410, 416 (D.C. Cir. 1998). 

	�	Ameritech-Michigan FCC 271 Order, Par. 30.

	�	In re: Bell Atlantic-Pennsylvania’s Entry Into In-Region InterLATA Services Under Section 271, Docket No. M-00960840, Order adopted December 18, 1997, p. 3.  The Order states, “1. That the Commission’s Proceeding to Review Bell Atlantic-Pennsylvania’s Entry Into In-Region InterLATA Services Under Section 271 of the Telecommunications Act of 1996, at Docket No. M�00960840, is closed. 2  Upon a minimum 90-day notice of intent to file a Section 271 application with the FCC, BA-PA shall notify this Commission so as to allow the Commission, in fulfilling its consultative function under Section 271 of the Telecommunications Act of 1996, sufficient time to develop a comprehensive factual record consistent with this order.”  Id. at pp. 3-4.
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