XIV.	INTERNET/RECIPROCAL COMPENSATION



A.	Introduction



		The payment of reciprocal compensation� for the termination of traffic to Internet Service Providers (hereinafter sometimes referred to as ISPs) has been a particularly contentious issue between ILECs and CLECs.  Generally, CLECs assert that traffic to ISPs should considered local traffic subject to the reciprocal compensation provisions of Section 251(b)(5) of the Communications Act of 1934, as amended by TA�96.  Conversely, ILECs contend that traffic to ISPs should be considered interstate traffic and thus not subject to reciprocal compensation.



		The FCC recently determined that internet calls are interstate for jurisdictional purposes although the states are free to determine the compensation treatment of these interstate calls.�  However, notwithstanding the jurisdictional nature of this traffic, at present the FCC has left it to the states, to determine the proper treatment of this traffic for the purpose of the payment of reciprocal compensation for the termination of ISP calls among carriers.�  On this issue, the ILECs generally take the position that the Commission’s TCG Order  is no longer controlling in light of the FCC’s conclusion that calls to ISPs are interstate for jurisdictional purposes.  CLECs generally disagree with this position.



		Before discussing our resolution of the Internet/Reciprocal Compensation issue, we provide the following background for the specific developments that have taken place in Pennsylvania with regard to these issues.



B.	Background



		On September 19, 1997, TCG Delaware Valley, Inc. (TCG) filed a Petition for Declaratory Order seeking clarification of its Interconnection Agreement with Bell-Atlantic-Pa., Inc. (BA-PA).�  The main issue in this proceeding centered on whether calls to connect to Internet Service Providers (ISPs) should be classified as local traffic, subject to reciprocal compensation.  TCG filed an Amended Petition on October 1, 1997 requesting the Commission to clarify, interpret, and enforce Section 5.7.2 of the BA�PA/TCG Interconnection Agreement.  Specifically TCG requested that the Commission declare that traffic from a BA-PA end-user to an ISP is local traffic and that BA-PA should pay reciprocal compensation for termination of its traffic.



		On December 11, 1997, we ordered that the TCG Petition be held in abeyance pending review and consideration of further comments on this matter.  That Order was published in the Pennsylvania Bulletin for the purpose of soliciting comments on (1) whether and why calls placed to a local number of an ISP should be treated differently from local, voice-grade service to other numbers generally, and (2) what the specific characteristics of Internet calling and the unique costs associated with originating and terminating such traffic are.



		On June 16, 1998, we determined that the term “Local Traffic”� as used in that Interconnection Agreement, includes local traffic from BA-PA’s end-user customers to ISPs, who are TCG’s end-user local customers, and we ordered BA-PA to “pay TCG the applicable termination rate for such local calls under the reciprocal compensation provisions of the Interconnection Agreement.”  (Ordering Paragraph 2).  We also concluded that “the issue of whether end-user traffic to an ISP is jurisdictionally interstate or intrastate is not material to our authority over interconnection agreements.�  At the same time we directed BA-PA to advise us within ten (10) days of whether it wished to initiate a generic proceeding.



		In response, BA-PA filed, at Docket No. P-00981404, a Petition of Bell Atlantic-PA, Inc. for Generic Proceeding to Investigate Issuance of “Local” Telephone Numbers to Internet Service Providers by Competitive Local Exchange Carriers on June 26, 1998.�



		By our Opinion and Order entered September 2, 1998, at Docket Nos. P�00981404 and P-00971256,� we granted BA-PA’s Petition, opened an investigation, and directed that it include the fundamental question of whether Internet traffic and Internet calls are local as a matter of policy in Pennsylvania. (Order, pp. 3 and 5).  That proceeding has been stayed during consideration of this matter. BA-PA subsequently sought to withdraw their request for an investigation into industry practices regarding the assignment of local numbers to CLECs in conjunction with the delivery of ISP arrangements.  Consequently, the only remaining issue is the state’s treatment of internet calls.



C.	Disposition 



		As we previously noted, on February 26, 1999 the FCC released its Inter-Carrier Compensation Order, ruling that ISP traffic is predominantly interstate and thus within the FCC’s jurisdictional authority.  The FCC reached that determination by, inter alia, adopting a “one-call” approach to internet traffic, which treats a call from a user’s premises to an ISP’s server and from the ISP’s server onto the internet as one seamless call, and rejected the “two-call” approach, which considers a call from a user’s premises to an ISP’s server and then from the ISP’s server onto the internet as two separate calls.   The FCC rejected the “two call” approach advocated by states and competitive service providers by reasoning that complete end-to-end calls to an ISP do not terminate at the ISP’s local server, but continue to the ultimate destination or destinations, specifically at an Internet website that is often located in another state.  The FCC also indicated that "while to date, the Commission [FCC] has not adopted a specific rule governing the matter, we note that our policy of treating ISP-bound traffic as local for purposes of interstate access charges would, if applied in the separate context of reciprocal compensation, suggest that such compensation is due for that traffic." (FCC Inter-Carrier Compensation Order, ¶26).  Therefore, even though the FCC considers traffic to ISPs as pre�dominantly interstate in nature and thus jurisdictionally interstate, it appears that from a regulatory standpoint, the states may treat ISP-bound traffic as local traffic so long as there is no conflict with governing federal law.



		The 1648 Petitioners rely on the FCC’s opinion for the proposition that states can determine whether calls to ISPs are local or interstate in nature.  They argue that the Commission is allowed to and should continue to treat Internet traffic as local traffic consistent with the precedent established by our TCG Order.



		The 1649 Petitioners rely on the same FCC opinion for the proposition that all parties should have the ongoing right to argue prospectively the issue of reciprocal compensation under then-applicable law.  In addition, they believe that calls to ISPs are interstate and thus not subject to the reciprocal compensation settlement arrangement.



		The opposing views by the parties in the 1648 and 1649 Petitions have not changed in this proceeding.  Proponents for the local treatment of internet calls marshall the following points in support of their view:



To date over thirty states have concluded that reciprocal compen�sation should be paid for ISP traffic. (Intermedia St. No. 1, p. 41).



The FCC Inter-Carrier Compen�sation Order declared that the states retain the jurisdiction to decide whether reciprocal compensation applies, even though the calls are jurisdictionally interstate, because the decisions will not conflict with any FCC rule.  (ALTS, M. B., p. 48).



Both Florida and Alabama issued decisions that applied reciprocal compensation to ISP traffic after the FCC Order.  (Intermedia St. No. 1, pp. 44-45)



Our TCG Order remains sound precedent after the ruling of the FCC because:  (a) the Commission expressly considered, and rejected, BA-PA’s argument that the “end-to-end” nature of the call precluded reciprocal compensation; (b) the TCG decision correctly concluded that the jurisdictional question of whether the call was interstate or intrastate was “not material to our authority over inter�connection agreements,” (c) the Commission’s interpretation of the interconnection agreement was based on “extrinsic evidence” that technology had only recently been developed to distinguish between ISP-bound and other calls, and (d) the Commission relied on TCG’s “. . . citation to the industry understanding and practice involving reciprocal compensation for ISP calls as compelling.”  (Main Brief of ALTs, et al., p. 50).



Treating ISP-traffic as “local” for purposes of intercarrier compen�sation is decidedly in the public interest in promoting local exchange competition and access to the Internet.  (AT&T Main Brief, p. 83).



The FCC has no rule governing intercarrier compensation for ISP-bound traffic; thus in order fulfill their statutory obligation under Section 252 of the federal Telecommunications Act, state commissions have had no choice to establish an inter-carrier compensation mechanism and to decide whether and under what circumstances to require the payment of reciprocal compensation.  (FCC Intercarrier Compensation Order, ¶26).



The Massachusetts Order ruled only that the “sole and exclusive” basis for its earlier decision that reciprocal compensation is owed for ISP traffic, the so-called “two call theory,” had been invalidated by the Inter-Carrier Compensation Order.  The Massachusetts Order did not however state that reciprocal compensation was not owed for ISP-bound traffic.  (CTSI M.B. p.24).



Both BA-PA and GTE treat ISP traffic as local for separations purposes.  Tr. 561; Tr. 1333.



		Opponents of the position that ISP traffic should be treated as local for reciprocal compensation purposes argue the following:



The determination of whether an Internet-bound call is “local” depends on the terminating point of the complete end-to-end call and Internet-bound calls do not terminate at the ISP’s local server, but continue to the ultimate destinations, specifically at an Internet website that is often located in another state. (BA-PA Main Brief, p. 55).



The FCC Inter-Carrier Compensation Order confirmed that "reciprocal compensation is mandated under § 251(b)(5) only for the transport and termination of local traffic," and that "ISP-bound traffic is non-local interstate traffic." As a result, the FCC ruled, "the reciprocal compensation requirements of section 251(b)(5) of the Act and [the FCC's implementing] rules do not govern inter-carrier compensation for this traffic." (Footnotes omitted) (BA-PA Main Brief, p. 54).



Two states, Massachusetts and New Jersey, recently reversed their prior decisions and concluded that Internet traffic is not subject to reciprocal compensation based on the FCC Inter-Carrier Compensation Order.



The relief demanded in the 1648 Petition is not in the public interest because the unqualified payment of reciprocal compensation for ISP traffic does not promote real competition in telecommuni�cations; rather, it enriches competitive local exchange carriers, Internet service providers, and Internet users at the expense of telephone customers or shareholders.



If small ILECs are required to remit reciprocal compensation to CLECs for ISP traffic, a potentially significant incremental cost could be created which could translate into extremely high local service rates to end users.  (RTCC Main Brief, p. 43).



		The specific issues we must address are whether the FCC Inter-Carrier Compensation Order requires us to reverse our TCG Order and discontinue the application of reciprocal compensation for ISP calls in light of the fact that the FCC deemed those calls predominantly interstate in nature and whether, as a matter of policy, Pennsylvania will treat internet calls as local calls for purposes of compensation to the extent permitted by Federal law.  These are questions of law and policy.  



		Based on our review of the record, we find more compelling the arguments set forth by the proponents of the position that ISP calls should be treated as local calls for reciprocal compensation purposes.  Moreover, we decline to reverse our prior TCG decision consistent with this determination.  



		Consequently, we direct that ISP calls shall continue to be treated as local calls as a matter of public policy in Pennsylvania, for the purpose of intercarrier compensation consistent with federal law and policy



		Carriers must continue to abide by the current interconnection agreements regarding reciprocal compensation for the local treatment of ISP calls, consistent with the FCC Order and this determination.  In addition, we direct that calls to local ISPs shall be considered local and that reciprocal compensation shall be applied on all ISP traffic for all future interconnection agreements filed with this Commission.  



		The FCC Inter-Carrier Compensation Order which provides broad authority to state commissions in the application of reciprocal compensation as stated below:



Although reciprocal compensation is mandated under §251(b)(5) [of TA-96] only for the transport and termination of local traffic, neither the statute nor our rules prohibit a state commission from concluding in an arbitration that reciprocal compensation is appropriate in certain instances not addressed by section 251(b)(5), so long as there is no conflict with governing federal law.  A state commission's decision to impose reciprocal compensation obligations in an arbitration proceeding -- or a subsequent state commission decision that those obligations encompass ISP-bound traffic -- does not conflict with any commission rule regarding ISP-bound traffic.88  By the same token, in the absence of governing federal law, state commissions also are free not to require the payment of reciprocal compensation for this traffic and to adopt another compensation mechanism.



88  As noted, in other contexts we have directed the states to treat such traffic as local.  See ESP Exemption Order, 3 FCC Rcd 2631, 2635 n.8, 2637 n.53.



		This language, referenced in the comments of numerous proponents of the 1648 Petition, belies BA-PA’s position that we lack authority to require reciprocal compensation for ISP calls on the sole basis that Internet calls are jurisdictionally considered interstate.  



		We are mindful of RTCC’s concern that if small ILECs are required to remit reciprocal compensation to CLECs for ISP traffic, a potentially significant incremental cost could be created which could translate into extremely high local service rates to end users.  (RTCC Main Brief, p. 43).  However, as the CTSI  points out, the record shows that currently no member of the RTCC has a CLEC operating within its territory to which it makes or receives reciprocal compensation payments. (CTSI Joint Brief, p. 21, referring to Tr. at 559 (Laffey cross).  Moreover, this is an issue the small ILECs may address during the suspension period provided to them under Section 271(f)(2) of the TA-96.  



		Finally, we note that the Joint Brief of CTSI, et al., accurately describes our logic in examining the extrinsic factors before reaching a decision of whether local calls to ISPs are eligible for reciprocal compensation.  (CTSI Joint Brief, pp. 20 - 22).  In this regard, we note that we have previously examined, in the context of the TCG Order,� the following extrinsic factors dictated by the FCC� in reaching our decision that local calls to ISPs are eligible for reciprocal compensation:



the negotiation of the agreement in the context of the FCC’s longstanding policy of treating the traffic as local;



the conduct of the parties pursuant to those agreements;



whether LECs serving ISPs have done so out of intrastate tariffs;



whether revenues associated with those services were counted as intrastate revenues;



whether there is evidence that ILECs or CLECs made any effort to meter this traffic or otherwise segregate it from local traffic; and 



whether, if ISP traffic is not treated as local and subject to recip�rocal compensation, ILECs and CLECs would be compensated for this traffic.



Moreover, we underscore here our expectation that all parties to existing interconnection arrangements will continue to abide by those arrangements to prevent unnecessary litigation of the issues underlying this determination.



	� 	Reciprocal Compensation is a settlement process involving the payment between ILECs and CLECs (inter-carrier compensation) to each other to terminate local calls on each other’s local exchange network.  Section 251(b)(5) of TA-96 requires all LECs to “establish reciprocal compensation arrangements for the transport and termination of telecommu�nications.”  The FCC’s Local Competition Order, 11 FCC Rcd 15499, 16013 (1996)) construed this provision to apply only to the transport and termination of  “local telecommunications traffic.”

	� 	See, In the Matter of . . . Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68 (released February 26, 1999) ( FCC Inter-Carrier Compensation Order).

	� 	See, Petition For Declaratory Order of TCG Delaware Valley, Inc. for Clarification of Section 5.7.2 of its Interconnection Agreement with Bell Atlantic-Pennsylvania, Inc.; Docket No. P�00971256, (Order entered June 16, 1998) (TCG Order) for more details concerning ISP traffic at the state level in Pennsylvania.

	� 	See, Petition For Declaratory of TCG Delaware Valley, Inc. for Clarification of Section 5.7.2 of its Interconnection Agreement with Bell Atlantic-Pennsylvania, Inc.; Filed September 19, 1997; Amended October 22, 1997; Docket No. P-00971256.

	� 	Section 1.44 of the Agreement defines “Local Traffic” as: traffic that is originated by a Customer of one Party on that Party’s network and terminates to a Customer of the other Party on that Party’s network, within a given calling area, or expanded area service (EAS) area, as defined by BA’s effective Customer tariffs, or, if the Commission has defined local calling areas applicable to all LECs, then as so defined by the Commission.

	� 	In support of this conclusion, we expressed our agreement with TCG that the Eighth Circuit Court found that state commissions retain the primary authority to enforce the substantive terms of the agreements made pursuant to Sections 251 and 252, and that this Commission’s authority under the federal Act is applicable even where the underlying jurisdiction of the call is interstate because the Act gives state commissions authority to review and arbitrate interconnection agreements governing intrastate, interstate and international traffic. (Order, p.20).

	� 	See, Petition of Bell Atlantic-PA, Inc. for Generic Proceeding to Investigate Issuance of “Local” Telephone Numbers to Internet Service Providers by Competitive Local Exchange Carriers, filed June 26, 1998, Docket No. P-00981404.

	� 	See, Investigation of Issuance of Local Telephone Numbers to Internet Service Providers by Competitive Local Exchange Carriers, Docket Nos. P�00981404 and P-00971256 (Order entered September 2, 1998).

	�	See TCG Decision at 22-23.

	�	Inter-Carrier Compensation Order, at ¶24.
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