X.  UNIVERSAL SERVICE FUND/CARRIER CHARGE POOL



A.	Background



		For several years the Commission has been examining the need for an Intrastate Universal Service Fund (USF or Fund) in an effort to both reduce and restructure access charges and establish the appropriate level playing field for the development of local competition.�  The USF is a means to reduce access and toll rates for the ultimate benefit of the end-user and to encourage greater toll competition, while enabling carriers to continue to preserve the affordability of local service rates.  Although it is referred to as a fund, it is actually a passthrough mechanism to facilitate the transition from a monopoly environment to a competitive environment -- an exchange of revenue between telephone companies which attempts to equalize the revenue deficits occasioned by mandated decreases in their toll and access charges.  For purposes of this Order, the word “fund” actually refers specifically to the amount of money that equals the net revenue deficit resulting from revenue neutral rate structure and rebalancing changes of the companies.



		With the initiation of the Global Settlement Conference in September, 1998, the issues relating to a USF, including the size and structure of the fund, its interplay with access and toll rate reduction, rate caps, and rate rebalancing, were bundled with the myriad other complex issues the parties were seeking to resolve collaboratively.  Each of the pending petitions contains a version of a plan that was originally presented to the Commission in prior proceedings that were stayed by the Global conference.  In  Formal Investigation to Examine and Establish Updated Universal Service Principles and Policies for Telecommunications in the Commonwealth, I-00940035; and Generic Investigation in Intrastate Access Charge Reform, I-00960066, BA-PA and the small ILECs filed a proposed joint settlement of the Universal Service issues, encompassed in the “Small Company Universal Service Plan”  (Small Company Plan), originally filed on November 10, 1997, at Docket Nos. I-00940035, L-00950105, I-00940034, and I�00960066.  The Small Company Plan was proposed as interim, until such time as the PUC and the FCC resolved and permanently established rules concerning universal service and access charge reform.  Subsequently, however, BA-PA and the Rural Telephone Company Coalition filed an amended Plan, which has been incorporated in the  1649 Petition as Appendix II.�



		This issue has been the primary focus of the Rural Telephone Company Coalition (RTCC or Rural Coalition) in this proceeding.  For the Rural Coalition members serving the low population density and high cost areas throughout the Commonwealth, these matters must be addressed in a fair and reasonable manner before any form of local exchange competition can begin in their service territories. 



		The Rural Coalition asserts that the 1649 Small Company Plan provides the best mechanism to institute the reforms necessary for fair and successful implementation of universal service.  It also argues that approval of its Small Company Plan will be a dramatic and appropriate first step by the Commission in implementing universal service funding, if combined with rate reform for the Pennsylvania rural telephone companies and their customers.  The small ILECs need rate reform to effectively transition to and compete in a competitive telecommunications market; their customers need such reform to enjoy advanced telecommunications services at reasonable rates.  The Small Company Plan is intended to assure revenue neutral recovery of access and toll restructuring and reductions by the Small Companies, and relieves the pressure on the small companies’ high local rates.

	

B.	Comparison of the Small Company Plans



		We  direct  the Universal Service Fund shall be sized in accordance with the Small Company Plan attached to the 1649 Petition as Appendix A, as altered by Sprint/United’s inclusion in the plan.  That plan shares many of the same provisions as the 1648 plan.



		1.	Both plans propose that a Universal Service Fund of $20.5 million  be established and used to fund the immediate rate rebalancing needs of the small rural local exchange carriers.  In effect, the plans acknowledge that the small ILECs  may experience an approximately $20.5 million deficit from rebalancing after the toll and access reductions proposed in the remainder of the plan.



		2.	Both plans permit the small ILECs to restructure and reduce their access and toll rates as follows: 



(1) 	Restructure their intrastate traffic sensitive switched access rates including local transport, and convert them to the 	interstate switched access rates and structure in effect on July 1,1998;� 

	(2) 	The small ILEC carrier common line charge  or “CCLC”� would be restructured as a flat rate carrier charge or “CC”� and reduced to an intrastate rate of approximately $7.00 per line. If an existing ILEC’s CCLC revenues would result in a CC of less than $7.00, then that ILEC would not be permitted to propose a CC higher than the lesser amount.  These tariff rate changes and all others described in the Plan would be integrated into compliance filings if and when the Commission approved the plan.  Additional reductions of the carrier charge would be allowed during the Fund’s first year, if they are needed to pass the full benefit realized from the USF to end-users.  The ILECs will pass through the ITORP expense reductions that each company will receive from other ILEC access reductions to end-users through reductions in toll rates.



This will enable the small ILECs to operate on a competitive level with CLECs who are entering their service territories but have no legacy need to subsidize the costs of services relying on infrastructure investments. Their customers should also benefit from the effect of reductions that each company will experience in the terminating access costs associated with their IntraLATA Toll Originating Responsibility Plan (ITORP).�



		3.	Both plans propose that the small ILECs be given the opportunity to reduce their intraLATA toll charges to an average rate not lower then $.09 per minute.  Again, this will provide an opportunity for existing small ILECs to price their services to compete with new CLECs.



		4.	Both plans permit the small ILECs to increase their residential one-party basic local exchange rates up to an average of at least $10.83 per month, to the extent necessary to offset the reduced toll rates of $0.09 per minute.  This would be accomplished through revenue neutral rate rebalancing filings.  After the rate rebalancing, any additional money a small ILEC would need  to recover receipts lost through the toll rate reduction to $0.09 per minute, would be  recovered through a draw from the USF.  As with the earlier provisions, this section also recognizes that in the transition from monopoly to competition, the small ILECs need a financial transition mechanism to enable them to continue to exist.



		5.	Both plans address the need for immediate access charge reductions and allow for further changes as additional federal and state policies evolve.



		However, the proposed plans differ in some significant respects:



		1.	The 1649 plan proposes that the Fund enable the three small ILECs with monthly residential one-party basic local exchange rates above $16.00 at the time the Fund is implemented to provide their end-users with a credit from the USF in an amount that would effectively reduce their rate to $16.00  (the $16.00 one-time cap).  Their business rates would receive a proportionate credit from the USF.  This $16.00 credit would apply, to just the three ILECs affected at the time of the proposal.  The 1648 plan, on the other hand, contains a permanent $16.00 cap on end-used charges for all companies and provides for the offset for the duration of the fund for any ILEC whose approved rates exceed $16.00 (the permanent $16.00 cap).



		2.	The  1649 plan caps BA-PA’s annual contribution to the plan at $12 million.  The 1648 plan proposes that the $12 million BA-PA contribution be used as  a proxy figure to size the plan in the first year, but does not cap BA-PA’s contribution in succeeding years.



		3.	The 1649 plan proposes that participants in the USF contribute to the fund on the basis of their interstate enduser revenues; the 1648 plan would offset those revenues by payments to the other contributing carriers.



		We will now turn to an examination of the differences.



C.	The Contribution Methodology Issue



		The 1648 Petitioners urge that contributions to the fund should be based upon each carrier’s revenues offset by payments to the other contributing carriers.  AT&T St. No. 2, Darrah testimony, (Revised) p. 24.  However, as pointed out by Rural Coalition witness Laffey, whose testimony we find credible, this proposed revision would directly benefit AT&T to the detriment of other carriers.�  As a matter of public policy, universal service fund contributions are a cost of business that should not impact the method of allocating the funding.  The Small Company Plan’s proposal to fund contributions on the basis of each carrier’s end-user revenues produces the most competitively neutral distribution of the funding responsibility. 



		Fund  contributions on the basis of each carrier's end-user revenues produce the most competitively neutral distribution of the funding responsibility.�  Therefore, we shall adopt the  1649 Petitioners’ original proposal in the Small Company Plan that “[a]ll telecommunications service providers (excluding wireless carriers) will contribute to the Fund on the basis of their interstate end-user telecommunications revenues.”  1649 plan, Appendix II, Section B, ¶5(b).



D.	Cap on BA-PA’s Contribution



		The  1649 Petition Plan proposed that BA-PA’s contribution to the Fund be capped at $12 million per year, and that this will support the funding requirements of the participants.  We reject this proposal, and shall allow the $12 million BA-PA payment identified in the Small Company USF Plan to be used simply as a proxy figure to initially size the fund.  We agree with the 1648 Petitioners that it is not appropriate to cap BA�PA’s annual contribution, and find highly persuasive the testimony of Sprint witness Emily Binder and that of AT&T witness Blaine Darrah, who stated:



[b]y imposing a cap, Bell provides itself with unjustified protection if the size of the small company fund increases as a result of a reduction of its proportion of the telecommunica�tions revenue.  In this likely circumstance, capping Bell’s contribution will increase other telecommunications carriers contributions in a manner which is not competitively neutral, and Bell will receive a windfall as compared to its competitors.



Direct Testimony of G. Blaine Darrah, April 22, 1999,  p. 23.



E.	Sprint LTD Participation in the USF



		The small ILECs currently identified to receive funding from the interim USF generally serve the high cost, rural areas of the state, and their access rates are significantly higher than those of BA-PA.  Sprint LTD, which is not a named petitioner in either petition,  is similarly situated and, as a matter of public policy, is properly included in the plan.  



		Sprint witness Emily Binder explained that participation as a funding recipient should be based on the rural composition of each ILECs respective territory and the level of its access charges.  Sprint St. No. 4,  p. 9.  The rationale for this position was set forth by Ms. Binder as follows:



First, the company's rural makeup is important because of the obvious need for funding to provide service at a reasonable price to customers in high cost areas.  Second, the level of current access charges must be considered for fund recipients because the interim Small Company Fund is an “access reduction fund,” which primarily enables ILECs to transition access charges closer to cost.



Spring/United, M.B., p. 22).  



We accept as appropriate the application of these standards to our analysis.  Sprint LTD’s service territory is more rural than average.  Sprint LTD averages sixty-two (62) access lines per square mile, as opposed to the Pennsylvania average of 162, and its access rates are $0.077015 per end, which are on par with those of the other USF recipients.  See, Sprint St. No. 2, pp. 10-11 and Attachment EEB-1.  We accept the testimony of Ms. Binder as credible.  Accordingly, we will apply the above standards and determine that Sprint LTD should be included as an interim USF recipient.



		For funding purposes, Sprint LTD proposes that it draw $9 million from the proposed USF, which would grow annually based on Sprint's access line growth.  If Sprint LTD followed the exact same funding methodology of the small ILECs, its draw from the fund would be $13 million.  However, Sprint/United restricted Sprint LTD’s proposed initial draw to $9 million such that (1) Sprint LTD’s receipts would be proportional to the access lines it serves vis-à-vis the total access lines eligible for funding under the interim USF, and (2) its per access line funding will be below the amount other fund recipients will receive on a per access line basis.  Sprint St. No. 2,  pp. 11-12.



		Notably, no party offered a substantial objection to  the proposed $9 million funding level for Sprint LTD.  GTE witness Calnon generally opposed Sprint LTD’s participation in the USF because he opposed the USF in its entirety (Tr. 535-536); AT&T witness Darrah superficially opposed Sprint LTD’s participation because it might complicate matters (AT&T St. No. 2.1,  p. 22).  We find no merit in either of these reasons and approve Sprint LTD’s virtually uncontested participation at the $9 million funding level.



F.	Resolution



		At the outset, we categorically reject the notion that the Commission lacks the statutory authority to establish a Universal Service Fund to ensure the availability of basic telecommunications services to all Pennsylvania citizens.  Even before the enactment of Chapter 30, this Commission recognized that its broad powers to regulate public utilities on a statewide basis provided support for the establishment of a universal service fund.  Rulemaking to Establish a Universal Service Funding Mechanism, Docket No. L-00950115 (June 21, 1996).



		With the subsequent enactment of Chapter 30, the Commission now has explicit regulatory authority to take appropriate actions to maintain universal service at affordable rates.  In particular, we note the legislative objective of “maintaining universal service at affordable rates statewide, the requirement that telecommunications customers pay only “reasonable charges” for local service, and that the Commission may “establish such additional requirements and regulations as it determines to be necessary and proper to ensure the protection of consumers.”  66 Pa. C.S. §§3001(1), 3001(2), 3009(b)(3). Indeed, we view the establishment of a Universal Service Fund as an essential element of the series of rate level and rate structure changes embodied in this opinion and order. �



		As referenced in our Motion, we adopt the modified Small Company Plan, as amended therein.  Of particular significance, we are including Sprint LTD in the plan, which must be restructured accordingly.  The fund must be sized according to the structure delineated in the parties’ proposed plan, but increased to take into account Sprint’s participation. 



		Under what we will now categorize as the amended Small Company Plan, all telecommunications providers (excluding wireless carriers) will contribute to the USF on the pro rata basis of their intrastate end-user telecommunications revenues.  All small ILECs, which include all ILECs other than BA-PA and GTE, will be USF recipients.  The participants may not pass through as a charge to their end-users any contributions that they make to  the USF.  The USF will offset the immediate rate rebalancing revenue needs of the smaller, rural local exchange carriers.  Finally, this plan terminates on December 31, 2003, subject to the provisions regarding the access charge investigation.  If, on or after that date, the Commission receives compliance filings demonstrating that the USF may be dissolved, and no alternative funding has been established through that investigation, residential and business universal service credits will be eliminated.  

.	

		By this Order we adopt the 1649 plan, as modified herein.  To effect implementation of the plan, the affected companies must file with the Commission the pertinent rate rebalancing or restructuring tariffs as discussed below, and those tariffs must be approved by this Commission.  Following that, we must implement the rate cap on protected services discussed in Section XIII (Rate Cap).  The rate restructuring tariffs the affected companies must file should include changes to their intrastate access charges to match their federal tariffs, and should include the establishment of their respective carrier charges.  The associated revenue neutral rate rebalancing filings may include:  (1) the reduction in the average toll rate to $0.09 per minute, (2) the allowed increase to one-party residence local exchange base rates with touch-tone and usage to $10.83 per month, and (3) the associated USF funding allowed for each ILEC.  After  the access, toll, and local rate rebalancing or restructuring filings have been made in accordance with the discussion above, we will permit the ILECs to increase their local rates, if we find those rates to be just and reasonable



		We shall further permit those companies that have increased their one-party residential local exchange rate to an average of $10.83 per month but still have not decreased their intraLATA toll rate to a $0.09 average per minute, and/or have not recovered sufficient revenues resulting from the establishment of a $7.00 carrier charge, to increase their residential one-party local exchange charge to their end users to no more than $16.00 per month, after taking into account their specific ITORP savings as an additional offset to the local rate.  To the extent practicable, and on the condition that there will not be an increase in basic local exchange rates and other protected services, we will permit the ILECs to restructure their existing tariffed services on a revenue neutral basis within the limitations of that cap.  



		We are aware that the FCC is currently examining the three interrelated issues of (a) interconnection regulations, (2) universal service funding rules, and (3) restructuring of interstate access charges, that will collectively establish the new regulatory environment under TA-96.  As the FCC recognized:



[O]nly when all parts of the trilogy are complete will the task of adjusting the regulatory framework to fully competitive markets be finished.  Only when our counterparts at the state level complete implementing and supplementing these rules will the complete blueprint for competition be in place.



In the Matter of the Local Competition Provisions of the Telecommunications Act of 1996, Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers: First Report and Order, CC docket Nos. 96-98 and 95-185, FCC 96�325, ¶9 (released August 8, 1996).



		In order to implement the goals of TA-96 consistently with this language, we must establish a universal service funding mechanism at the same time that we are implementing revenue neutral rate reform and resolving interconnection issues.  The interim funding mechanism that we create through this order will function until December 31, 2003, or until the subsequent in investigation develops a new process, whichever occurs first.  We believe that the Small Company Plan, as amended by this Order, will provide the best mechanism to institute the necessary reforms to guarantee a reduction in access and intraLATA toll rates.  



		Our analysis of the record demonstrates that there is more than adequate evidence to support the establishment of a Universal Service Fund/Carrier Charge Pool; as described herein, and we determine that the creation of such a fund is in the public interest.



		The Commission will establish regulations to implement the administration of the Fund by an independent third party.  However, because final regulations cannot be promulgated promptly enough to implement the necessary changes to toll and access rates in a timely manner, we shall administer the fund internally for an interim period until final regulations are approved and in effect for an external fund administrator.  Implementation of the fund should begin as soon as possible so that both consumers and businesses can reap the benefits of competition in all areas of Pennsylvania.



�		Therefore, we direct that, until a fund administrator is appointed under applicable law, the following procedures shall govern:



	1.	Within thirty (30) days of the entry of this Order, the participants in the USF will advise the Commission’s Bureau of Audits if they anticipate any actual cash transaction during the first year following the entry of this Order.



	2.	On a monthly basis, carriers that are participating in the USF shall file statements with the Bureau of Audits setting forth their credits or debits from USF in the form directed by the Bureau of Audits.  The Bureau of Audits shall treat the information as proprietary.



	3.	On a quarterly basis, carriers that are participating in the USF shall, forward to each other the payments that their monthly statements indicate they are obligated to provide to each other. A report of such payments shall be forwarded to the Bureau of Audits.  The payments should not be payable to the Commission, but rather to the appropriate carrier.  The Bureau of Audits  will provide an audit function by comparing the monthly statements to the amounts forwarded quarterly to assure that they correspond.  



	4.	The Law Bureau shall initiate the process of obtaining a neutral fund administrator to effectuate its appointment by July 1, 2000.



	5.	We direct the  1649 petitioners and Sprint to revise Appendix II to the 1649 Petition to conform it to this Order, and direct them to file it with the Commission within thirty (30) days of the entry date of this order.



	6.	We direct each Fund recipient to file the appropriate tariffs to implement the rate changes described in the USF Plan, effective on ten (10) days notice, in the form of compliance filings pursuant to this Order within thirty (30) days of the entry date of the Order.



	7.	The RTCC plan proposal for recovery of Presubscription Implementation Cost will be modified consistent with our discussion at Section XXIII of this order.





	�	See, Formal Investigation to Examine and Establish Updated Universal Service Principles and Policies for Telecommunications in the Commonwealth, I-00940035; and Generic Investigation in Intrastate Access Charge Reform, I-00960066.

	� 	Since the modified Small Company Universal Service Plan in the 1649 Petition essentially replaces the November 10, 1997 filing, we shall consider the November 10, 1997 filing as being superseded by the modified plan and our discussion shall focus only on the modified Small Company Universal Service Plan.

	�	Various dates proposed in the original plan will be modified by this Order, to effectuate the term of the plan and reflect the passage of time.

	� 	Common Carrier Line Change (CCLC) - the charge associated to recover fixed non-traffic (NTS) sensitive cost of the local loop - recovered on a minutes of use basis. 

	�	 Carrier Charge - to recover the same NTS cost of CCLC - recoverable by flat rate per access line charge.

	� 	IntraLATA Toll Originating Responsibility plan ( agreement between local exchange carriers for termination

	�	See RTCC St. No. 1-1,  pp. 3-4.

	�	Id.

	�	Section 254(f) of TA-96 also serves to provide state authority to establish a universal service fund, providing that “[e]very telecommunication carrier that provides intrastate telecommuni�cations services shall contribute, on an equitable and nondiscriminatory basis, in an manner determined by the State to the preservation and advancement of universal service in that State.”
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