une PLATFORMS AND EELs





         Both Petitions expect that BA-PA will make available for lease by CLECs combinations of unbundled network elements in order to provide service to both residential and business customers.  This is consistent with  FCC Rule 315(b), which states that “an incumbent LEC shall not separate requested network elements that the incumbent LEC currently combines.”  The Supreme Court recently reinstated 315(b) after the Eighth Circuit had vacated it.�  The Court recognized that Rule 315(b) could allow entrants access to an entire preassembled network, and found such a result to be consistent with the intent of the Act.  In fact, the Court found that without Rule 315(b) permitting competitors to have access to combinations of UNEs, “incumbents could impose wasteful costs on even those carriers who requested less than the whole network”.�





		The unbundled network element platform (UNE-P) and enhanced extended loop (EEL) are examples of two (2) different forms of combined network elements.  UNE-P is a combination of all network elements required to provide local service to an end user.  It contains, at a minimum, the loop, switch port, switch usage, and transport elements.  Similarly, in its most basic form, EEL is a combination of the loop and transport.  Rule 315(b) holds that BA-PA must provide combinations of elements “that the LEC currently combines.”  There is no question that BA-PA currently combines all elements included in the UNE-P to provide its own local service.  Similarly, BA-PA currently combines loops and transport to provide special access service.  Therefore, application of the Supreme Court’s reinstatement of FCC Rule 315(b) would require BA�PA to offer UNE-P and EEL to CLECs.





	BA-PA has been recalcitrant to date in providing these combinations.  However, the 1649 Petition proposes to offer EELs with certain restrictions. 1649 Petition, ¶¶ 123, 125 (setting forth proposed restrictions on use of EEL). Of particular concern to the 1649 Petitioners is the issue of whether EEL will be used as a surrogate for special access.  Petition,  Id.� 





	The Act does not provide for any of the restrictions proposed in this proceeding on the use of network elements.   Therefore, we believe that the imposition of these restrictions on the use of EEL would violate Section 251(c)(3) of the Act, 47 U.S.C. § 251(c)(3), which allows for the combination of unbundled network elements.  





		Regardless of the Act and FCC’s interpretation of Rule 315(b), we have authority under existing state law to require BA-PA to offer  EELs and UNE-P combi�nations.  That issue is before the Commission now in MCI WorldCom’s Petition to require BA-PA to provide combinations of UNEs.�  There is no question that CLECs are permitted by the Act to provide service through UNEs only.�   In the matters now before us, both petitions provide that combinations will be offered to CLECs for lease.  The issue before us is whether restrictions may be placed on UNE-P and EELs and, if so, what may those restrictions be





		As indicated above, Section 251(c)(3) of the Act requires BA-PA to “provide unbundled network elements in a manner that allows requesting carriers to combine such elements in order to provide such telecommunications service.”  BA-PA has not as yet provided a manner for CLECs to combine these elements.  In fact, in the NEXTLINK arbitration, BA-PA emphatically stated that it did not want to give CLECs access to its network so that CLECs could combine the elements themselves.�  However, we decided that BA-PA must combine the elements itself if it refuses CLECs access to its network.�  BA-PA cannot, in good faith, obstruct CLECs from combining elements themselves in a reasonable and non-discriminatory fashion, and, at the same time, refuse   to combine elements on behalf of the CLECs.





	The importance of a CLEC’s ability to obtain UNEs as a “platform” cannot be overemphasized.  Indeed, UNE-P is the only effective way for CLECs to begin immediately offering competitive local exchange services to a broad range of customers, and particularly residential and small business customers.  As AT&T witness Nurse explained, the platform provides a critical transitional mechanism for reaching smaller customers sooner, especially in the rural areas of the state.�  Without it, those customers will see local exchange competition much later, if at all.  In short, the platform permits CLECs to compete with BA-PA, with  at least some  of the advantages that BA-PA possesses as the incumbent local exchange provider, on a more level playing field.





	In addition, BA-PA proposes to cancel the availability of UNE-P on December 31, 2003.�  If this restriction were implemented, BA-PA would have an incentive to restrict use of UNE-P as much as it could until it could abolish it completely.  Rather than stimulate competition, the end date could be used to thwart it.  It is therefore prudent, and in the public interest, for us to reject this anti-competitive proposal.�





	BA-PA also suggests restricting the availability of UNE-P for business customers to customers served out of central offices with less than two (2) bona fide physical collocation arrangements.�  This “Two Collocator Rule” is emblematic of BA-PA’s effort, in the context of its settlement proposal, to preserve its market dominance.  As BA-PA witness Whelan admitted on cross-examination, at least 40 percent of BA-PA’s current business access lines currently are served out of central offices that would be subject to BA-PA’s restriction if it went into effect today.�  That number would jump to sixty (60) percent if the central offices with pending physical collocation arrangements are included.�  Thus, under BA-PA’s proposed restriction, as many as sixty (60) percent of its business lines would be subject to competition for their basic local exchange service only from those CLECs who were early in the door and lucky enough to have obtained collocation space in those central offices -- assuming, of course, that those CLECs in fact provide local services.�   Other CLECs would be left to either resell BA-PA’s business retail services or go elsewhere, and customers in those central offices would be limited in their competitive choices to either any CLECs providing basic local exchange service who are already there, or to BA-PA.  





	This constraint on the competitive market is unacceptable from  a public policy perspective.  BA-PA’s attempts to defend this “Two Collocator Rule” as being fair to those CLECs that already have collocated facilities in a wire center� are severely flawed.  First , many of these CLEC collocations may have nothing to do with the provision of basic local exchange service, but instead may be used exclusively to provide data services.�  Just as importantly, BA-PA’s effort to favor one (1) form of CLEC entry over another misses the whole point of this proceeding.  The terms and conditions that result from this case should not favor or disfavor any particular form of competitive entry.  Rather, we should promote entry under all of the forms  provided for under the Telecommunications Act  -- UNEs, resale, and owned facilities.  





	The fact that a CLEC may have previously obtained limited collocation space in a BA-PA central office should not, a fortiorari, foreclose another CLEC that either cannot obtain such space or, more to the point, wants to pursue a competitive strategy based on use of the UNE platform, from pursuing that strategy.  This approach simply permits each CLEC to make its own business decision as to how it wants to provide service, instead of having BA-PA make that decision for its competitors.





	Significantly, BA-PA witness Whelan had no idea how many small business customers are served out of the wire centers that would run afoul of BA-PA’s Two Collocator Rule.�  The fact of the matter, however, is that BA-PA uses an UNE-P service arrangement to serve these small business customers.�  To preclude its competitors from serving those same customers in the same manner is anti-competitive and, as the Supreme Court has declared contrary to the Act.





	We hereby direct that BA-PA has the obligation to combine elements (and, as a corollary, keep elements combined that are already combined) in a nondiscriminatory manner.  Whatever means BA-PA uses to combine elements for itself, whether manual or electronic, should be made available to CLECs.  Only in circumstances involving a request that BA-PA manually combine uncombined elements would it be appropriate for this commission to consider the application of a fee for such a service.  We are persuaded that there is no forward looking cost basis for a charge to combine elements, also known as a “glue charge,” that would be applicable to the provision of already combined UNEs.





Based upon the evidence of record, we hereby direct BA-PA to file, within 30 days of the entry date of this Order, a tariff supplement, effective on one day’s notice, offering UNE-P for POTs, BRI-ISDN, and PRI-ISDN, including vertical services, and a tariff supplement, effective on one day’s notice, offering EELs.  These UNE-P and EEL offerings will be  available for any CLEC residential customers  as well as for business customers with total billed revenue from local services and intraLATA toll services at or below $80,000 annually from the effective date of the Tariff Supplement through December 31, 2003.   





Thereafter, UNE-P and EELs will continue to be offered to CLECs, except where BA-PA can demonstrate to the Commission, by a preponderance of the evidence, that collocation space is available that it can be provisioned in a timely manner, and that considerations of the number of customers and revenues from the customers served by the CLEC from a collocation in that central office represents a valid reasonable economic alternative to the provision of UNE-P and/or EELs to that CLEC.   By meeting this evidentiary burden, BA-PA will establish that UNE-P or EELs would not be necessary at that office and the provision of service is not impaired under this circumstance.


  			


The availability of network elements outside of BA-PA’s network, in and of itself, in our view does not exempt BA-PA from its duties under 251(c)(3) for at least two reasons.  Competing CLECs have not been required to make their networks elements available to competing carriers on an unbundled basis or to use forward-looking costs and prices for their UNEs.  As a result, it would be erroneous to assume that the mere presence of a network element outside BA-PA’s network is an indication that a competing carrier will have access to it on an unbundled basis or at forward-looking prices.   It also contradicts Congress’ and the FCC’s conclusion that a CLEC need not own any facilities to purchase UNEs from the incumbent LEC. 





 		BA-PA must  make extended loop and EEL combinations available to each CLEC, so long as the CLEC’s usage of EEL combinations is consistent with federal law and any applicable FCC decisions. Based upon our review of the evidence, including the testimony of AT&T witness Nurse, Intermedia witness Davis, e.spire witness Falvey, and MCI witness Laub, we direct that BA-PA file tariff supplement(s) consistent with this Order which contain the following provisions relating to the offering of EELs.    The tariff supplement(s) will make all forms of extended loops available to CLECs at prices included in Tariff 216 as modified.  The tariff supplement will make all forms of Enhanced Extended Loops (which combinations are known as “EELs”)  available to CLECs at prices included in Tariff 216 as modified, at speeds of DS0, DS1 and DS3 in all density cells.





	  	Tariff Supplements 1 and 2 will make available to CLECs the following combinations of loop and transport:


		(a)  	Voice grade and DS-0 loops with DS-0 transport;


		(b)  	Voice grade and DS-0 loops with DS-1 transport without 					concentration;





		(c)	Voice grade and DS-0 loops with DS-1 transport with 					concentration;





		(d)	Voice grade and DS-0 loops with DS-3 transport without 					concentration;





		(e)	Voice grade and DS-0 loops with DS-3 transport with 					concentration;





		(f)	DS-1 loops with DS-1 transport;


		(g)	DS-1 loops with DS-3 transport;


		(h)	DS-3 loops with DS-3 transport.





	  		BA-PA will provide all necessary multiplexing as well as any necessary concentration to provide these combinations as part of the interoffice transport function.





	 	After December 31, 2003, BA-PA may petition the Commission to request that EELs not be mandated for any given location upon establishing the following three conditions:  (a) collocation space is available, (b) collocation space can be provisioned in a timely manner, and (c) collocation represents a valid, reasonable economic alternative to the provision of EELs to that CLEC. In determining this third point, the Commission will consider as an important factor the number of customers and revenues from those customers served by the CLEC from that central office.  BA-PA shall have the burden of proof in any such proceeding.








	�	 AT&T Corp., 119 S. Ct. at 736-38


	�	 Id. at 737-38.


	� 	Both EEL and special access are, at their essence, combinations of loops and transport.


	�	 In the Matter of MCI Telecommunications Corporation for Emergency Declaratory Ruling and Enforcement of Interconnection Agreement with Bell Atlantic-Pennsylvania, Inc., Docket No. A�310236F0002.


	�	 “[W]hether a requesting carrier can access the incumbent’s network in whole or in part, we think that the Commission reasonably omitted a facilities-ownership requirement.  The 1996 Act imposes no such limitation; if anything, it suggests the opposite...”  AT&T Corp., 119 S. Ct. at 736.


	�	 Petition of NEXTLINK Pennsylvania, L.L.P. for Arbitration of an Interconnection Agreement With Bell Atlantic-Pennsylvania, Inc. Pursuant to the Telecommunications Act of 1996, Docket No. A-310260F0002, BA-PA Exceptions to ALJ Recommended Decision.  See also BA-PA Petition for Reconsideration, pp. 3-4.


	�	 Application of NEXTLINK Pennsylvania, L.L.P. for authority to operate as a Competitive Local Exchange Carrier, Docket No. A-310260F0002, Opinion and Order, July 15, 1998, pp. 17-18, 35.


	� 	See AT&T St. 3.0 at p. 4-5; 1648 Petition, ¶19.


	�  	BA-PA Petition, ¶75.


	� 	AT&T St. 3.0 at p. 8-9. 


	�  	BA-PA Petition, ¶72.


	� 	Tr. at 1247; AT&T Cr. Exh. 3.


	� 	Tr. at 1250-51; AT&T Cr. Exh. 4.


	� 	As BA-PA witness Whelan admitted on cross-examination, the “Two Collocator” restriction on UNE-P would preclude a CLEC from using UNE-P to provide basic local exchange service to business customers served from a particular wire center even if both CLECs in the central office were only providing data services.  Tr. at 1245-46.  See AT&T St. 3.0 at p. 7. 


	� 	BA-PA St. 1.1 at pp. 16-17.	


	�	AT&T St. 3.0 at p. 7.  In those cases, the collocation cannot be configured to provide basic local exchange service to small business customers.  In fact, many of these collocators do not have assigned telephone numbers or 911 trunks.  Id. 


	� 	Tr. at 1251-52.


	� 	AT&T St. 3.0 at p. 8.
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