II.	PROCEDURAL HISTORY





		The Act requires an incumbent local exchange carrier (ILEC) to provide competitors access to discrete portions of its network for the purpose of such competitor’s leasing, purchasing, or reselling these network elements in the provision of competitive service.  47 U.S.C. §251(c).  The portions of the ILEC’s network to be made available for unbundled access are identified as unbundled network elements (UNEs).�  





		Permanent UNE rates for  Bell Atlantic-Pennsylvania, Inc. (BA-PA), the largest ILEC in the Common�wealth, were initially established by this Commission’s final order entered August 7, 1997.  At the conclusion of this proceeding, commonly identified as MFS - Phase III, we expressly stated our prerogative to institute an investigation one (1) year after the entry date of said Order for the purpose of reexamining BA�PA’s UNE rates to “ascertain their viability.”  See Application of MFS Intelenet of Pa., Inc., Docket No. A�310203F0002, et al. (Order entered August 7, 1997).  





		On March 30, 1998, in preparation for this Commission’s evaluation of the viability of BA�PA’s UNE rates, we held an open forum wherein all segments of the industry were given the opportunity to present information relative to the state of competition among local exchange carriers in the Commonwealth.  That proceeding was not the investigation provided for in MFS - Phase III, but was in the nature of a benchmark technical conference.





		Based in part on the information presented at the March 30, 1998 conference, at Public Meeting of July 9, 1998, we instituted an investigation to reexamine BA�PA’s UNE rates.  This investigation also included an examination of various operational concerns identified by the March 30, 1998 conference participants.  Consequently, we began a comprehensive review of BA�PA’s UNE rates and BA�PA’s terms for providing access to its network.�  The resulting proceeding was commonly referred to as MFS - Phase IV.  This phase expressly included ratemaking issues such as:  (1) common overhead factor; (2) deprecia�tion; (3) cost of capital; (4) loop cost model; (5) proposed rates for switches; (6) vertical features; (7) non-recurring costs; (8) cross-connect rates; (9) customized routing; (10) reciprocal compensation for local traffic; and (11) performance standards. 





		Subsequently, at  the  Public Meeting of September 3, 1998, Chairman Quain and Commissioner Rolka issued a joint statement announcing the creation of a “global” settlement conference involving telecommunications issues.  Through Secretarial Letter of September 18, 1998, all segments of the tele�communications industry were offered the opportunity to engage in substantive settlement discussion in several pending proceedings for the purpose of exploring an integrated resolution of the complex issues presented.  A preparatory technical conference was  held on October 13, 1998, in Harrisburg, Pennsylvania.  See Docket No. M�00981185.�





		Ultimately, on March 1, 1999, the global settlement conference initiated through our Secretarial Letter of September 18, 1998, expired. Chairman Quain and Commissioner Rolka issued to the participants a third and final confidential “term sheet” which included proposed resolutions of issues.  Thereafter, Chairman Quain and Commissioner Rolka terminated their involvement in the settlement discussions and there was no settlement.  





		On March 18, 1999, Nextlink Pennsylvania, Inc. (Nextlink), Pennsylvania State Senators Vincent J. Fumo, Roger A. Madigan, and Mary Jo White filed a Petition MCI WorldCom (MCIW), the Pennsylvania Cable & Television Associa�tion (PCTA), RCN Telecommunications Services of Pennsylvania, Inc. (RCN), Hyperion Telecommunications, Inc. (Hyperion), ATX Telecommunications (ATX), CTSI, Inc., and AT&T Communications of Pennsylvania, Inc. (AT&T),  for Adoption of Partial Settlement Resolving Telecommunications Issues docketed at No. P�00991648 (hereafter  1648 Petition).  On April 22, 1999, BA�PA filed an Answer (generally opposed to the  1648 Petition), New Matter, and Motion to Dismiss.  





		Also on March 18, 1999, the Petition of Bell Atlantic-Pennsylvania, Inc., Conectiv Communications, Inc., (Conectiv), Network Access Solutions, (NAS) and The Rural Telephone Company Coalition (RTCC), was filed docketed at  No. P-00991649 (1649 Petition).  The 1649 Petition also proposed to resolve certain matters pending before the Commission.  The 1649 Petition’s proposal addressed the following issues:  (1) toll and access charge reductions; (2) Universal Service Fund (USF); (3) rate cap on residential local exchange service; (4) Lifeline Service; (5) business services to be declared competitive; (6) consumer education; (7)  local competition through reductions in the average rates for use of the ILEC’s unbundled local loops and the availability of UNEs on a combined, platform basis; (8) third party testing of the ILEC’s Operations Support Systems (OSS); (9) a commit�ment by the ILEC to develop comprehensive performance measures and standards; (10) availability of collocation and collocation alternatives reflecting price reductions and flat-rate pricing; (11) availability of digital facilities on an unbundled basis; (12) availability of Enhanced Extended Loops (EELs) for use in conjunction with local exchange and associated local switched access services; and (13) introduction of a formalized Code of Conduct for competitive safeguards and an Abbreviated Dispute Resolution (ADR) process; and ( 14) a clear framework for the evaluation of the ILEC’s application to enter the in-region interLATA market as is provided under the federal Telecommunications Act of 1996 , 47 U.S.C. §271.� 





		On April 8, 1999, an initial prehearing conference was held before presiding Administrative Law Judges Michael C. Schnierle and Marlane Chestnut on the two (2) petitions.  Appearances were noted.  At page 12 of the transcript, various Commission Staff persons who were involved in previous settlement conferences were identified and parties were given the opportunity to object to those Staff members’ �
serving as advisors in this proceeding.  No objections were expressed by any participant.  Additionally, all participants were advised of the retention of consultants by individual Commissioners.  Further, all such consultants retained in the two (2) proceedings were subject to the terms of confidentiality agreements.  (Tr. 88-92; 263-267).





		On May 27, 1999, ALJ Chestnut issued an order denying  BA-PA Motion to Dismiss the 1648 Petition.  The Motion to Dismiss was based on BA-PA’s assertion that the 1648 Petition cannot be addressed by the Commission in this proceeding because it seeks “an order requiring BA-PA to reduce rates, offer new services, offer competitive services in a certain way and fund administrative policy initiatives.”  (BA-PA Motion at 4).  According to BA-PA, the 1648 Petition is legally deficient and “seeks relief that is barred as a matter of substantive law.”  In essence, BA-PA argued that the Commission is unable to go beyond the four corners of its  Petition.





		However, as explained in ALJ Chestnut’s order, issued in consultation with the full Commission, BA-PA’s position that the Commission in this proceeding is without authority to address the substantive issues presented by the 1648 Petition, is an unreasonably restrictive view of the Commission’s authority.  On the contrary, the Commission’s fundamental and continuing authority to ensure that rates are just and reasonable has not been abrogated by adoption of BA-PA’s Chapter 30 Plan.  In addition to the continuing oversight authority and responsibility provided by various sections of Chapter 30 (such as 66 Pa.C.S. §§3001, 3004, 3005 and 3009), the Commission has continuing authority over the rates charged and all services rendered by jurisdictional utilities pursuant to other provisions of the Public Utility Code,  66 Pa.C.S. §§1301, 1309, 1325 and 1501, and may amend the duration and terms of previous orders upon notice and opportunity to be heard, 66 Pa. C.S. §§703(e) and (g). 





		Likewise, the BA-PA argument that its due process rights have been violated by addressing and resolving issues beyond the four (4) corners of the proposal set forth in the 1648 Petition is likewise without merit.  As contested settlement petitions, the petitions presented issues of fact and law that that must be resolved as in any other contested proceeding and, fundamentally, must be decided in a manner that comports with the Commission’s duty to set just and reasonable rates and to establish fair and adequate terms of service.  66 Pa. C.S. §§1301, 1501.  





		In addition, the essential elements of due process, notice and opportunity to be heard, have been amply provided to all parties, including BA-PA.  Given the Consolidation Order entered April 2, 1999, the subsequent procedural orders in this matter and, in particular, the May 27, 1999 Order which denied the BA-PA Motion to Dismiss, BA-PA had adequate notice before the start of the en banc hearings before the Commissioners that its rates, rate structure, and terms and conditions of retail and wholesale service would be at issue and subject to change at the conclusion of this adjudication.  Indeed, thereafter, as demonstrated by the record of these proceedings, all parties had the opportunity and took that opportunity to present pre-filed direct testimony and associated evidence, to cross-examine witnesses, to file briefs and reply briefs and to address the Commissioners directly during opening statements at the inception of the proceedings and during the course of said proceedings.   





		The en banc hearings before the Commission relative to the two (2) petitions were held June 22-24, 1999; and July 1, 2 and 6, 1999.  The record was closed July 6, 1999.  The record consists of 1,346 transcribed notes of testimony, numerous statements and exhibits.  Additionally, the record of those proceedings identified in Ordering Paragraph No. 7 of the Commission’s April 2, 1999 Consolidation Order were admitted into the record of the instant proceedings without objection.  See Tr. 1271-1272.  Finally, upon the  adjournment of hearings in this matter, no proffer of additional evidence was made to the presiding ALJs.  See Tr. 1345.   





		In accordance with the briefing schedule, we have received main and reply briefs from the following participants:  The Association for Local Telecommunications Services (ALTS), ACSI Local Switched Services, Inc., d/b/a/ e.spire (e.spire), and Intermedia Communications (Intermedia) (joint briefs); Senators Fumo and Madigan, and White (joint briefs); joint briefs of CTSI, Focal Communications Corporation of Pennsylvania, Inc. (Focal), Hyperion and RCN; BA�PA; GTE North, Inc. (GTE); the Commission’s Office of Trial Staff (OTS); joint brief of The United Telephone Company of Pennsylvania and Sprint Communications Company, L.P. (Sprint/United); MCIW; the PCTA; the Office of Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); Nextlink; the Competitive Telecommunications Association (CompTel); Covad Communications Company (Covad); AT&T; the Telecommunications Resellers Association (TRA); the City of Philadelphia and the Pennsylvania Utility Law Project (PULP) (joint brief); the RTCC; ACI Corp. d/b/a Accelerated Connections Inc. (ACI) and ATX. 





	�	The FCC, in its Local Competition Order, 11 FCC Rcd 15499 (August 8, 1996), identified a minimum set of network elements:  local loops, local and tandem switches (including all vertical switching features provided by such switches), interoffice transmission facilities, network interface devices, signaling and call-related database facilities, operations support systems functions, and operator and directory assistance facilities.  These UNEs are currently under review for a determination of whether they meet the “necessary and impair” standards of the Act as is required by the Supreme Court review.  AT&T v. FCC, 119 S.Ct. 721 (1999).  On September 15, 1999, the FCC adopted rules specifying those portions of the nation’s local telephone networks that ILECs must make available to CLECs.  See CC Docket No. 96-98 (FCC 99-238), Press release September 15, 1999.  





	�	The investigation expressly identified the following UNEs (or basic service functions, 66 Pa. C.S. §3005):  (1) Access to local loops; (2) Network and Interface Devices; (3) Local and Tandem Switching Capabilities; (4) Interoffice Transmission Facilities; (5) Signaling and Call-related Databases; (6) Operations Support System Functions; (7) Operator Services and Directory Assistance Facilities; (8) Physical and Virtual Collocation; and (9) Network Platforms.


 


	�	The September 18, 1998 Secretarial Letter further specified certain pre-conditions to participation in the global settlement conferences.  Also, the participants agreed in writing to suspend all procedural schedules approved by the Commission for a specified period of time, and to waive any and all statutory deadlines for the dockets so designated.  See September 18, 1998 Secretarial Letter, p. 2.   


	�	By Order entered March 31, 1999, the Commission closed Docket No. M�00981185 and consolidated the two (2) petitions.  
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