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OPINION AND ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition is a Petition for Stay or Supersedeas, filed by Cypress Creek Renewables, LLC (Cypress Creek).  The Petition was filed on May 16, 2018 and seeks a stay of the Final Implementation Order (FIO) on Implementation of Act 40 of 2017 entered on May 3, 2018 at Docket No. M‑2017‑2631527.  Specifically, Cypress Creek requests that we grant a stay or supersedeas of the “retagging” provisions of the FIO.  For the reasons discussed below, the Petition for Stay or Supersedeas is denied.
BACKGROUND
Section 11.1 of Act 40 of 2017 amends the Administrative Code, 71 P.S. §§ 1 et seq., by adding Section 2804 to the Administrative Code (Adm. Code), 71 P.S. § 714, that amends the Alternative Energy Portfolio Standards Act (AEPS Act), 73 P.S. §§ 1648.1 – 1648.8, 66 Pa. C.S. § 2814, by establishing geographical limits on solar photovoltaic (solar PV) systems that qualify for the solar PV share requirement in Section 3 of the AEPS Act, 73 P.S. § 1648.3(b)(2).  Section 2804 of the Adm. Code became effective on October 30, 2017.

On December 21, 2017, the Commission adopted a Tentative Implementation Order (Tentative Order) at the above referenced Docket seeking comments on proposed interpretations and implementation of Section 2804 of the Adm. Code.
  In addition to the Tentative Order, Chairman Gladys M. Brown and Vice Chairman Andrew G. Place issued a joint statement that presented supplemental interpretations of Section 2804(2)(i) and 2804(2)(ii) of the Adm. Code, as well as the status of banked solar PV alternative energy credits (SRECs) for comment.  Written comments were to be submitted within 30 days of the publication of the Tentative Order in the Pennsylvania Bulletin, February 5, 2018.

On April 19, 2018, upon consideration of the comments, the Commission adopted the Joint Motion of Chairman Gladys M. Brown and Vice Chairman Andrew G. Place setting forth the Commission’s interpretation and implementation of Act 40.  On May 3, 2018, the Act 40 Final Implementation Order was entered.  On May 16, 2018, the Commission issued a Secretarial Letter providing additional procedural information regarding Section 2804(2)(ii) of the Adm. Code, 71P.S. § 714(2)(ii), contract approval process.

On May 11, 2018, Community Energy, Inc., and Community Energy Solar, LLC filed a joint Petition for clarification and/or reconsideration of the May 3, 2019 Final Implementation Order.  In an Order entered on May 17, 2018, the Commission granted the Joint Petition by Community Energy, Inc., and Community Energy Solar, LLC, pending review of, and consideration on, the merits.  In addition, the Commission stayed the 60‑day period for electric distribution companies (EDCs) and electric generation suppliers (EGSs) to file a petition seeking qualification of credits under Section 2804(2)(ii) of the Adm. Code, 71 P.S. § 714(2)(ii).

On May 16, 2018, Cypress Creek Renewables, LLC, filed a Petition for clarification or reconsideration of the Commission’s Final Implementation Order.  Also, on May 16, 2018, Cypress Creek Renewables, LLC, filed a Petition for a stay or supersedeas of the Commission’s Final Implementation Order.  On May 18, 2018, Exelon Generation Company, LLC and Constellation NewEnergy, Inc., filed a joint Petition for clarification and/or reconsideration of the Commission’s Final Implementation Order.  Also, on May 18, 2018, American Municipal Power, Inc., filed a Petition for rehearing and reconsideration of the Commission’s Final Implementation Order.  On May 29, 2018, the Mid‑Atlantic Renewable Energy Coalition filed an Answer in support of the Joint Petition of Community Energy, Inc., and Community Energy Solar, LLC.  
On May 31, 2018, the Commission issued a Secretarial Letter stating that the Order entered on May 17, 2018 granting the Joint Petition of Community Energy, Inc., and Community Energy Solar, LLC, in accordance with Pa. R.A.P. 1701(b)(3) shall also apply to the petitions for clarification, reconsideration and/or rehearing filed by Cypress Creek Renewables, LLC., American Municipal Power Inc., Exelon Generation Company, LLC, and Constellation NewEnergy as well as Mid-Atlantic Renewable Energy Coalition’s Answer in support of the filed petitions.  The Commission also stated that it will address the issues raised in these petitions in conjunction with its disposition of the petition of Community Energy, Inc.  Finally, the Commission noted that it will address Cypress Creek Renewables, LLC’s Petition for stay in a subsequent order, which the Commission addresses in the present Order.
DISCUSSION
When considering a petition for stay the Commission must analyze the factors set forth by the Pennsylvania Supreme Court in Pa. Public Utility Commission v. Process Gas Consumers Group, 467 A.2d 805 (Pa. 1983).  A petition for stay or supersedeas of a Commission order will be granted when:
1.
The petitioner makes a strong showing that he is likely to prevail on the merits.

2.
The petitioner has shown that without the requested relief, he will suffer irreparable injury.

3.
The issuance of a stay will not substantially harm other interested parties in the proceedings.

4.
The issuance of a stay will not adversely affect the public interest.

Id. at 808-09.
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  As to its request for a stay or supersedeas, the burden of proof is therefore on the Petitioner.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  “[A] litigant must satisfy its burden of proof with evidence that is substantial and legally credible, not with mere ‘suspicion’ or by only a ‘scintilla’ of evidence.”  Id. (citing Pennsylvania Labor Relations Board v. Kaufmann Department Stores, Inc., 29 A.2d 90, 92 (Pa. 1942).
1.
Likelihood of Prevailing on the Merits
In its Petition, Cypress Creek asserts that in adopting the requirements for a stay set forth in Virginia Petroleum Jobbers Ass’n, the Pennsylvania Supreme Court in Process Gas Consumers acknowledged that the first prong of the four‑part test is out of place where the request for stay is directed to the agency or court that issued the decision.  Petition for Stay ¶17.  In addition, Cypress Creek asserted that consistent with the forgoing directive, the Commission has held that the “likelihood to prevail on the merits” prong is “not applicable” to a request for a stay before the Commission.  (Citing Pa. PUC, et al. v. Pennsylvania Electric Company, et al., Docket No. M‑2008‑2036188, 2010 Pa. PUC LEXIS 248 (Order entered March 25, 2010); Pa. P.U.C. v. U.G.I. Corp., 57 Pa. P.U.C. 83, 88-89 (1983); Accord Pa. P.U.C. v. Nat’l Fuel Gas Dist. Co., 65 Pa. P.U.C. 210, 213 (1987); Re General Elec., 59 Pa. P.U.C. 61, 63 (1984).)  Id.  In reliance on this assertion, Cypress Creek made no assertion as to any showing that it is likely to prevail on the merits.
Cypress Creek’s analysis of Process Gas Consumers and the Commission cases cited for the proposition that the likelihood to prevail on the merits prong is not applicable to a request for a stay before the Commission is not accurate.  In Process Gas Consumers, the Supreme Court adopted the Virginia Jobbers standard as refined by the Washington Metropolitan Area decision.  See Process Gas Consumers, 467 A.2d at 809.  Specifically, the Court in Process Gas Consumers stated that “[i]n Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977), the District of Columbia Circuit Court refined the Virginia Jobbers standard and held:  ‘[t]hat under Virginia Petroleum Jobbers a court, when confronted with a case in which the other three factors strongly favor interim relief may exercise its discretion to grant a stay if the movant has made a substantial case on the merits.’”  Id.  In addition, in Process Gas Consumers, the Court noted the following:
The requirement that the applicant for a stay show that it is likely he will prevail on the merits should not be an inflexible rule.  This criterion must be considered and weighed relative to the other three criteria.  Under Rule 1781 of the Pa. R.A.P., a petition for a stay is to be presented, in the first instance, to the tribunal which rendered the order being challenged.  If the likelihood of success on the merits is a rigid standard, then the requirement of seeking the stay in the first instance would be a futile gesture.  It is that very tribunal which has just rendered an adverse decision on the merits which would be required to consider the likelihood of success factor.  It is extremely unlikely that the lower tribunal will find it likely that its order will be reversed on the merits.  On the other hand, there are ample instances where the lower tribunal could find that the applicant has presented a substantial case on the merits even though it disagrees.
Process Gas Consumers at n. 8.  

In Pa. PUC, et al. v. Pennsylvania Electric Company, et al., Docket No. M‑2008‑2036188, the electric utilities filed tariff revisions seeking to adjust their transmission service charges on April 10, 2006.  After subsequent tariff filings and challenges to those filings, the issues were litigated before an administrative law judge resulting in the issuance of a Recommended Decision on August 11, 2009.  After consideration of Exceptions filed to the Recommended Decision, the Commission adopted an order on March 3, 2010.  It was this order that the utilities sought a stay that was ruled on in an order entered on March 25, 2010.  See Pa. PUC, et al. v. Pennsylvania Electric Company, et al., Opinion and Order at Docket No. M‑2008‑2036188 (entered March 25, 2010) at 1-7.  Based on these facts and the procedural history, the Commission, relying on a prior decision in Pennsylvania Public Utility Commission v. Makovsky Brothers, Inc., 53 Pa. P.U.C. 510 (1979),
 “declined to engage in a review of the case as well as any further review of substantive determinations underlying the March 3 Order.”  Pa. PUC, et al. v. Pennsylvania Electric Company, et al., Opinion and Order at Docket No. M‑2008‑2036188 (entered March 25, 2010) at 10.
What was significant in Process Gas Consumers and Pa. PUC, et al. v. Pennsylvania Electric Company, et al., was the fact that a stay was requested from a Commission order where the Commission ruled on fully litigated proceedings addressing substantive determinations, facts and arguments addressed by the parties during the proceedings.  Whereas, in the instant matter, the Commission issued an Implementation Order that set forth general guidelines on how to implement legislation, which did not address substantive facts related to any individual or corporation.  Unlike, Process Gas Consumers and Pa. PUC, et al. v. Pennsylvania Electric Company, et al., in the instant proceeding, no substantive facts relating to Cypress Creek and its contracts had been fully litigated before an administrative law judge or addressed by the Commission in the implementation order.  As such, any review of substantive facts relating to Cypress Creek in the instant stay proceeding would constitute an initial review on the merits by the Commission.  Accordingly, we find that the first prong of the four‑part test of whether a stay, requiring the petitioner to make a strong showing that he is likely to prevail on the merits, is applicable in a matter where the Commission has not had an opportunity to rule on the substantive facts at issue.

While Cypress Creek did not specifically address its likelihood of prevailing on the merits, it did raise some facts in its Petition that address its specific situation as it relates to the guidelines established in the Final Implementation Order.  Specifically, Cypress Creek states that it owns 11 solar PV systems outside of Pennsylvania with Pennsylvania Solar Renewable Energy Credit (PA SREC) contracts.  Petition for Stay ¶ 19.  Cypress Creek further asserts that prior to Act 40’s effective date all of its systems were certified as a Pennsylvania alternative energy resource.  Petition for Stay ¶ 19.  Cypress Creek also notes that it has entered into a limited number of long‑term contracts for the sale of these PA SRECs to brokers and other third-party entities.  Petition for Stay ¶ 20.
  Cypress Creek asserts that these brokers have either entered into contracts for the sale of these PA SRECs to Pennsylvania load serving entities or intend to enter into such contracts.  Petition for Stay ¶ 20.  
Cypress Creek acknowledges that the Commission is to determine, on a case‑by‑case basis as appropriate contracts are submitted, whether the contract will be able to qualify for PA SREC compliance.  Petition for stay ¶ 12.  In the FIO, the Commission interpreted Section 2804(2)(ii) of the Adm. Code, 71 P.S. § 714(2)(ii), as only permitting out‑of‑state facilities that are (a) already certified as AEPS Tier I Solar Photovoltaic and that (b) have entered into a contract with a Pennsylvania EDC or EGS serving Pennsylvania customers, for the sale of solar credits, to maintain certification until the expiration of the contract.  FIO at 26-27.  The Commission also determined that the certification should only be applicable to the amount of credits contractually committed to by an out‑of‑state certified facility to an EDC or EGS.  FIO at 27.  Cypress Creek has failed to show that its contracts meet these requirements.  
While Cypress Creek states that prior to the effective date of Act 40, Cypress Creek affiliate owners of those systems had entered into a limited number of long term contracts for the sale of these PA SRECs to brokers and other third‑party entities, who either have or intend to enter into contracts for the sale of these PA SRECs to Pennsylvania load serving entities.  Petition for Stay ¶ 20.  While Cypress Creek has identified a total of 11 contracts and the time left on the contracts, it has not identified which contracts are with any entity that has committed PA SRECs generated by the Cypress Creek affiliates to an EDC or EGS serving Pennsylvania customers or the number of such credits committed.  Nor has Cypress Creek identified which of these contracts with an EDC or EGS were entered into prior to the Act 40 effective date.  In fact, they acknowledge that the brokers or other third‑party entities may only have a current intent to enter into such contracts.  We find this significant in that these unidentified brokers and other third‑party entities may in fact have contracts or intend to enter into contracts with other entities that serve load in other states to use the credits generated from the Cypress Creek affiliates for renewable standards in those other states or for use in the voluntary renewable energy market.  Accordingly, Cypress Creek has failed to meet its burden at this stage in the proceeding that it is likely to prevail on the merits.  
2.
Irreparable Injury.
Cypress Creek alleges that there is the potential it will incur extensive harm if its contracts for PA SRECs are voided and not grandfathered.  Petition for Stay ¶ 23.  Cypress Creek has not alleged that its contracts will be canceled as a result of the FIO.  While Cypress Creek has alleged that it is possible that its existing contracts could be canceled as a result of the FIO, it is not certain that such harm will result from the retagging of Cypress Creek’s PA SRECs.  Petition for Stay ¶ 22.  Furthermore, Cypress Creek has not quantified the harm it alleges will result from the FIO.  
Cypress Creek has failed to demonstrate that it will be precluded from qualifying its facilities outside of Pennsylvania to sell credits eligible to be used by EDCs or EGSs for the AEPS Act solar PV share Requirement pursuant to Section 2804(2)(ii).  Cypress Creek acknowledges that under the Commission’s process, its contracts may yet be deemed to meet the description of contracts eligible for grandfathering as set forth in the FIO.  Petition for Stay ¶ 24.  While solar photovoltaic generating facilities located outside of Pennsylvania have been retagged as non‑solar Tier I alternative energy systems,
Cypress Creek, as well as any other entity, has the opportunity to qualify credits
associated with these facilities under Section 2804(2)(ii) by petitioning the Commission.
  

It is significant to note that even if the contracts are deemed to meet the description of contracts eligible for grandfathering as set forth in the FIO, the credits from these facilities will still be tagged with a PA‑NNNNNN‑NSTI‑I certification number as the solar PV system is located outside of Pennsylvania.  This is so because only those credits committed, through a contract entered into prior to the effective date of Act 40, will be eligible to meet the solar PV share requirements.  Accordingly, having contracts that identify the out‑of‑state facility and the number of credits committed from that facility to an EDC or EGS serving load in Pennsylvania are necessary to identify which credits with a PA‑NNNNNN‑NSTI‑I certification number are eligible to be used by the EDC or EGS to meet its solar PV share requirement.  This will be done by the Pennsylvania alternative energy credit program administrator.  Accordingly, if the Cypress Creek contracts are deemed to meet the description of contracts eligible as set forth in the FIO, Cypress Creek will not be harmed.
3.
Substantial Harm to Other Interested Parties.
Cypress Creek also alleged that other interested parties will not be substantially harmed by the issuance of the requested stay.  It contends that by granting the stay the Commission will still be able to retag credits deemed ineligible under Section 2804(2)(ii).  Petition for Stay ¶ 27.  However, this scenario demonstrates that harm would result to other interested parties.  If the Commission were to stay the retagging of PA SRECs it would create uncertainty in the market for PA SRECs.  The tagging of PA SRECs generated outside of Pennsylvania would be indistinguishable from in-state PA SRECs and credits deemed eligible under Section 2804(2)(ii).  Without the ability to distinguish the difference those entities purchasing the credits that do not, in the end, qualify for the solar PV share requirements could be harmed.  Therefore, Cypress Creek has failed to demonstrate that a stay on the retagging of PA SRECs would not harm other interested parties.
4.
Public Interest.

Cypress Creek asserts that it is entitled to seek clarification or reconsideration of the FIO and that the public in general has an interest in having the issues raised by Cypress Creek clarified.  Petition for Stay ¶ 28.  Cypress Creek goes on to state that the Commission will be able to retroactively change the designation assigned to renewable energy credits, as it has done already, once facilities have been properly vetted through the Section 2804(2)(ii) petition process.  Petition for Stay ¶ 29.

Cypress Creek is in essence asking the Commission to ignore the requirements of Act 40, requirements established by the General Assembly duly elected by the public, by deeming all out‑of‑state facilities as qualifying for use to meet the solar PV share requirements, only to be determined to not qualify after the petitions, if any, are filed and reviewed.  As stated in the FIO, each of the comments provided by lawmakers states that their intent to ‘close the borders’ for Tier I solar credit qualifications was consistent with the design utilized by a number of our neighboring states to promote economic development.  FIO at 17-18.  In particular, we credited the following comments by Senators Jay Costa and John T. Yudichak:
The Commission’s proposed interpretation under the Tentative Implementation Order published in the Pennsylvania Bulletin on January 6, 2018, would “grandfather” systems that are certified in Pennsylvania, rather than physically located in this state.  We must respectfully disagree with this interpretation, which we find counter to the intentions of the General Assembly and especially of our colleagues who supported and voted in favor of this legislation.

Instead, the joint statement submitted by Chairperson Gladys M. Brown and Vice Chairperson Andrew G. Place better reflects our intentions in approving this legislation.  Please know that legislation to “close our solar borders” for the purposes of satisfying the Alternative Energy Standards Portfolio Act has been considered in recent sessions and discussions have been exclusive to the physical locations of systems.

While we certainly recognize the potential need to address and honor existing contracts, the long-term and primary goals set forth by this legislation have been clear.  Specifically, we seek to join our neighboring states that similarly have “closed solar borders” and to advance our commitment to promoting economic and job growth within Pennsylvania’s solar energy industry.

FIO at 18.  

Based on these comments regarding the intent of Act 40, it is clear that the General Assembly determined that it would be in the public interest to close the border for solar PV eligible to meet the AEPS Act solar PV share requirements.  While there is a limited exception for certain contracts entered into prior to the Act 40 effective date, Cypress Creek’s request would have the exception become the rule, contrary to the public interest, as expressed by the General Assembly and the Governor in enacting Act 40.
CONCLUSION
As Cypress Creek has failed to meet its burden in support of the factors for granting a stay, the Commission will deny Cypress Creek’s Petition for a stay.
THEREFORE,

IT IS ORDERED:  
1.
That the Petition for Stay or Supersedeas filed by Cypress Creek Renewables, LLC is hereby denied.
[image: image1.png]



BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  August 2, 2018
ORDER ENTERED:  August 2, 2018
� See Implementation of Act 40 of 2017, Tentative Implementation Order at Docket No. M�2017�2631527 (entered December 21, 2017).


� The Tentative Implementation Order was published in the Pennsylvania Bulletin on January 6, 2018 at 48 Pa.B. 111.


� In Makovsky, the Commission stated that “[i]n deciding whether to stay one of our orders pending appeal, this Commission should not indulge in a further review of the case.”  Makovsky at 511.


� In a table, Cypress Creek identified that it has 11 contracts of terms ranging from 2 months to 7.75 years.  Petition for Stay at 8.


� We note that while the FIO directed EDCs and EGSs seeking to qualify credits under Section 2804(2)(ii) of the Adm. Code, 71 P.S. § 714(2)(ii), they were required to file a Petition within sixty days of the entry of the FIO, the FIO did not prohibit any other interested party from filing a Petition seeking to qualify credits under this provision.  See FIO Ordering Paragraph 3.  The 60�day period for EDCs and EGSs filing a petition was stayed pending Community Energy Inc.’s Motion for Reconsideration of the Commission’s FIO.  See Petition of Community Energy, Inc. and Community Energy Solar, LLC for Clarification and/or Reconsideration of the Commission’s May 3, 2018 Implementation Order, Docket No. M�2017�2631527 (Order entered May 17, 2018).


� Comments of Senator John T. Yudichak and Senator Jay Costa filed on February 2, 2018.
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