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ORDER

BY THE COMMISSION:


Before the Commission for disposition are the comments and reply comments received by the Commission in response to our October 16, 2008 Secretarial Letter, which requested comments on Purchase of Receivables Programs (PORs) by natural gas distribution companies (NGDCs).  Specifically, our Secretarial Letter requested comments on whether an NGDC should be allowed to terminate service to customers for the failure to pay receivables purchased from a natural gas supplier (NGS) pursuant to a Commission-approved POR program.  The Secretarial Letter also requested comments that identify other consumer service issues that needed to be addressed, and statutory amendments that needed to be made for POR programs to be implemented. 

Additionally, on November 6, 2008, National Fuel Gas Distribution Company and T.W. Phillips Gas & Oil Company filed a Joint Request for Postponement of the December 31, 2008 deadline for NGDCs to submit voluntary POR programs.  This directive was included in our September 11, 2008 Final Order and Action Plan regarding the Investigation into the Natural Gas Supply Market: Report on Stakeholder’s Working Group (SEARCH), Docket No. I-00040103F0002.  The Joint Petitioners base their request on uncertainty as to the unresolved issue in the case of Pennsylvania Public Utility Commission v. Columbia Gas of Pennsylvania, Inc., Docket No. R-2008-2011621 (Columbia).  The issue in Columbia is whether the Company should be permitted to terminate customers for non-payment of purchased CHOICE Natural Gas supplier receivables.  This order resolves this issue and grants a postponement of the December 31, 2008 deadline for NGDCs to voluntarily file purchase of receivables (POR) programs.
DISCUSSION
Background

On September 11, 2008, the Commission issued its Final Order and Action Plan regarding the Commission’s Investigation into the Natural Gas Supply Market:  Report on Stakeholder’s Working Group (SEARCH), Docket No. I-00040103F0002 (SEARCH Order).  In the SEARCH Order, the Commission concluded that Natural Gas Distribution Company POR programs offered the best means to increase supplier participation and effective competition in the retail natural gas supply market.  In the SEARCH Order, the Commission also concluded that interim POR programs were appropriate and in the public interest and directed that the NGDCs voluntarily file interim POR programs before December 31, 2008.  SEARCH Order, pp. 12-13.  The Commission stated its intent to commence a rulemaking proceeding by 2009 to develop standardized rules for POR programs and that the interim POR programs would be continued until standardized rules were approved and permanent POR programs were standardized.  

In the case of Pennsylvania Public Utility Commission v. Columbia Gas of Pennsylvania, Inc., Docket No. R-2008-2011621 (Columbia), an unresolved issue remained in the parties’ Joint Petition for Settlement.  The issue is whether Columbia should be permitted to terminate customers for non-payment of CHOICE Natural Gas Supplier (NGS) receivables purchased by Columbia for consolidated billing customers on its own system and, if so, the amount of payment that Columbia can require to reconnect such customers.  The Administrative Law Judges concluded that Columbia may not terminate customers for non-payment of purchased receivables based on their interpretation of the Customer Service Guidelines at pp. 16-19. Guidelines for Maintaining Customer Services at the Same Level of Quality Pursuant to 66 Pa. C.S.
§ 2206 (a), Assuring Conformance with 52 Pa. Code Chapter 56 Pursuant to 66 Pa. C.S. §§ 2207 (b), 2208 (e) and (f) and Addressing the Application of Partial Payments, 
Docket No. M-00991249F003, Order entered August 26, 1999 (Customer Service Guidelines).  See also 66 Pa.C.S. § 2206 (a)(relating to consumer protections and customer service). 

In 1999, during the transition to the Choice retail natural gas market in natural gas supply, the Commission established the Customer Service Guidelines to be used as guidance for natural gas distribution companies and suppliers.  These guidelines also 
pre-date Chapter 14 of the Public Utility Code.


On October 16, 2008, the Commission issued a Secretarial Letter requesting comment on four specific questions relating to the revision of these Guidelines.  The secretarial letter also requested comments that identify other consumer service issues that needed to be addressed, and statutory amendments that needed to be made for POR programs to be implemented.  We also invited commenters to propose guidelines for the design and operation of POR programs.  Comments were due on November 5, 2008; reply comments were due on November 20, 2008. 

Comments were filed by the Office of Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); the National Energy Marketers Association with Agway Energy Services, LLC, Gateway Energy Services Corporation, Interstate Gas Supply, Inc., Shipley Energy Company, and Vectren Retail, LLC (NEMA); MXenergy: Dominion Retail, Inc. with Interstate Gas Supply and Shipley Energy Company (Dominion Retail); National Fuel Gas Distribution Company (NFGDC); Philadelphia Gas Works (PGW); T.W. Phillips Gas & Oil Company (T.W. Phillips); U.S. Gas & Electric Inc.(USG&E); PECO Energy Company(PECO); Energy Association of Pennsylvania (EAPA); Direct Energy(Direct); and Dominion Peoples (Dominion Peoples).  Reply comments were filed by OCA, NEMA, Dominion Retail, NFGDC, and EAPA. 

Late-filed comments were submitted on November 21, 2008 by Reliant Energy.  Comments and reply comments were posted to the Commission’s website as they were received.

As previously noted, on November 6, 2008, NFG and T.W. Phillips filed a Joint Request for Postponement of the December 31, 2008 deadline for NGDCs to submit voluntary POR programs.  In their comments, PGW, PECO and EAPA joined in this request, and the OCA concurred with the NGDCs’ request that the Commission adjust the December 31, 2008 deadline.  NEMA commented that it did not see the need to delay the filing of NGDC POR proposals for the reasons stated. 
I.
Joint Petition to Postpone the Deadline for the NGDCs to File Voluntary Purchase of Receivable Programs

In their Joint Petition, NFG and T.W. Phillips (Joint Petitioners or Companies) request that the Commission postpone the December 31, 2008 deadline for NGDCs to voluntarily file POR programs or to file fully allocated cost of service studies in their next 1307(f) proceeding or base rate case.  The postponement requested was for a date that was 120 days after the issuance of the final revised Customer Service Guidelines.  In the alternative, they request a limited waiver of the SEARCH Order’s alternate cost of service filing requirement.


The Joint Petitioners base their request on uncertainty as to the unresolved issue in Columbia regarding a NGDC’s ability to terminate service to customers for non-payment of charges for competitive natural gas charges pursuant to the Customer Service Guidelines, an important issue in the design of POR programs.  Specifically, they cite to the October 16, 2008 Secretarial Letter at this docket in which the Commission determined to re-examine and potentially modify the Customer Service Guidelines. 

The Joint Petitioners also state that there is uncertainty regarding the uniform rules and guidelines that will govern POR programs.  The Commission stated in the SEARCH Order that, although it would continue to evaluate voluntary POR on an individual basis, the industry and market would benefit from regulations that will provide clear rules and guidance for POR programs on a statewide basis.  SEARCH Order, p. 17.  The Commission ordered that the proposed rulemaking be initiated no later than the first quarter of 2009.  Joint Petition, p. 4.

The Joint Petitioners state that pursuant to the annually published schedule of filing dates for jurisdictional gas utilities subject to 66 Pa.C.S. § 1307(f), NFG and      T.W. Phillips’ scheduled filing date is February 1, 2009.  The pre-filing data for the companies, consistent with 52 Pa. Code § 53.64 and § 53.65 is required to be filed in January 2009.  Joint Petition, p. 6.

The Joint Petitioners submit that because of the uncertainty surrounding the impact of the existing Customer Service Guidelines and the critical issues raised in Columbia, they are unable, within the limited time prior to the initiation of their 2009 1307(f) proceedings and the lack of guidance on POR programs, to evaluate the merits of offering a voluntary POR program.  They also submit that the timing of their 2009 purchase gas cost proceedings, in relation to the open dockets addressing POR programs, places them at a disadvantage, and causes them to seek this postponement or a limited waiver of the SEARCH Order’s requirements.  Joint Petition, p. 6.

The Joint Petitioners state that the postponement of the deadline to a date 120 days after the issuance of the revised guidelines will enable the Companies to fully evaluate whether to offer a voluntary POR program, and if the Companies offer such a program, whether it comports with the resolution of the issues identified by the Commission in its October 16, 2008 Secretarial Letter.  Joint Petition, p. 7.
Resolution

After reviewing the facts in the Joint Petition, we understand the uncertainty that circumstances and timing have unintentionally created, and will grant the request to postpone the December 31, 2008 deadline for the filing of voluntary POR programs by 
90 days.  The deadline to file voluntary POR programs is now March 31, 2009.  This postponement shall apply to all jurisdictional NGDCs.  The alternative to submitting a voluntary POR program is the filing of a fully allocated cost of service study in the NGDC’s next base rate case or 1307(f) proceeding.
II.
Revision of the Interim Guidelines on Customer Service


A.  Customer Service Guideline (6)(a)(2)


The October 16, 2008 Secretarial Letter was written to solicit comments as to whether Guideline (6)(a)(2) should be revised to allow for the implementation of POR programs by NGDCs.  Guideline (6)(a)(2) reads as follows:

6.  Termination of Service/Payment Agreements.
a.  No Termination for Failure to Pay Supply Charges.
*
*
*
*

2.  If a NGDC purchases accounts receivable from a NGS, the NGDC may not use the Chapter 56 termination process to address the nonpayment of these supply charges. Rather, the NGDC is obligated to treat the delinquent supply charges in the same manner as NGSs. Only when a customer is receiving supply from an alternative SOLR may a NGDC utilize the Chapter 56 termination process to address the nonpayment of supply charges.


The majority of commenters
 believe that the guideline should be revised to permit termination of service for non-payment of competitive charges purchased by a NGDC in a POR program.  OCA argues against the guideline’s revision.


OCA’s opposition involves a legal argument and a policy argument.  The legal argument is that Section 509 of the Public Utility Code prohibits the termination of a customer’s service for failure to pay for non-regulated charges -- such as the price of an appliance.  66 Pa. C.S. § 509(1); 52 Pa. Code § 56.83.  Moreover, OCA argues that the Commission’s regulations at 52 Pa. Code § 56.99 make it clear that the regulated termination procedure is not to be used as a credit and collection device.  

Dominion Retail replies that neither the Choice Act nor the Commission’s regulations prohibit termination of service for failure to pay charges for natural gas supply, regardless of the provider.  Natural gas supply service from an NGS is not a 
non-basic service and it is not an appliance sale service and it is, for all purposes pertinent to this discussion, the same essential service provided by the NGDC and is entitled to the same treatment.  Also, Dominion Retail offers that Section 56.99 does not prohibit the use of termination as a collection device, but prohibits the threats of termination as a collection device.  


OCA’s second argument involves policy.  OCA argues that Section 2206(a) provides for the maintenance of consumer service and protections at the same level of quality under retail competition as was in existence on the effective date of the Natural Gas and Competition Act.  OCA argues that when the Commission enacted the Guidelines, it considered the use of the regulated termination process and recognized that it was inconsistent with existing consumer protections and unsound public policy.

The suppliers counter that OCA is wrong on this issue and that customers in POR programs would enjoy the same consumer protections as utility full service customers.  EAPA states that if NGS customers were treated the same as NGDC customers in POR programs, then those customers would receive all of the protections afforded by 
Chapter 14 and Chapter 56. 

Resolution 

Section 509 (1), 66 Pa.C.S. § 509(1) (relating to regulation of manufacture, sale 
or lease of appliances), is narrow in scope and prohibits termination of service for failure to pay for an appliance or equipment sold to the customer.  Also, the regulations at 
52 Pa. Code § 56.83 (relating to unauthorized termination of service) cited by OCA prohibit termination of service to customers under situations other than the one under consideration here, i.e., where the customer has failed to pay for NGS natural gas supply service.  Therefore, we do not find the cited legal authority to be controlling.   


On the other hand, the issue of whether competitive natural gas supply service is a basic or non-basic service has already been resolved in our rulemaking on Customer Information Disclosure Requirements for Natural Gas Distribution Companies and Natural Gas Suppliers, Order entered November 29, 2000 at Docket No. L-00000149
.  In these regulations
, the Commission specifically defined “natural gas supply services or commodity charge” at 52 Pa. Code § 62.72 as a basic service charge.  This definition reads as follows:
Natural gas supply charges or commodity charges—Basic service charges for natural gas supply services to retail customers, excluding charges for natural gas distribution services.
Other related terms were also defined and, thus, make it very clear that “natural gas supply service” is a basic service and the charges associated with this service are basic service charges:

Basic services--services necessary for the physical delivery of natural gas to a retail customer, consisting of natural gas distribution services and natural gas supply services.

Commodity charges or natural gas supply charges--basic service charges for natural gas supply services to retail customers, excluding charges for natural gas distribution services.
Nonbasic services--optional recurring services which are distinctly separate and clearly not required for the physical delivery of natural gas service. Examples include a gas line repair program and a gas appliance warranty program.

52 Pa. Code § 62.72 (relating to definitions).

Based on this prior Commission precedent, we conclude that natural gas supply service, whether it is purchased from a NGDC or an NGS, is a basic service, and that the charges for such service are basic service charges.  For this reason, an NGDC may terminate service to a customer for non-payment of NGS supply charges.

As to policy arguments regarding the need to preserve prior protections for customers, we believe that requiring the NGDC to follow the same rules for the termination of service to all customers who fail to pay natural gas supply service charges does just that.  It ensures that all customers are accorded the same treatment and protection in regard to termination of service as they would have received prior to the passage of the Natural Gas Choice and Competition Act that allowed them to purchase their natural gas supply from NGSs.  Also, revising Guideline (6)(a)(2) to permit NGDCs to terminate service to customers for non-payment of competitive supply charges removes an unnecessary distinction between groups of customers so as to further the Act’s policy that the NGDC “provide distribution service to all retail gas customers in its service territory  . . . on nondiscriminatory rates, terms of access and other conditions.”  
66 Pa.C.S. § 2203(4)(5)(relating to standards for restructuring of natural gas utility industry).


In regard to the argument that 52 Pa. Code § 56.99 precludes the use of the regulated termination procedure as a credit and collection device, we see this as a non-issue here. Section 56.99 actually prohibits the utility from threatening termination of service if it has no intent to terminate service or when termination of service is prohibited.  In the case of a NGDC terminating service to a customer for failure to pay NGS charges for a basic service – natural gas supply service- we would expect the NGDC would not initiate termination procedures unless it intended and was permitted to terminate service to that customer.

For these reasons, we will revise Guideline 6 (a)(2) to allow NGDCs to terminate service to a customer for non-payment of NGS charges related to natural gas supply service charges as that term is defined in 52 Pa. Code § 62.72 where the charges have been purchased by the NGDC as an account receivable in a Commission-approved POR program.  We will also revise the guideline by adding a reference to Chapter 14.  The new Guideline reads as follows:

6.  Termination of Service/Payment Agreements.
a.  No Termination for Failure to Pay Supply Charges.
*
*
*
*

2. If a NGDC purchases accounts receivable from a NGS through a Commission-approved purchase of receivable (POR) program and the accounts receivable are comprised only of charges for basic natural gas supply, the NGDC may not must use termination procedures set forth in 66 Pa. C.S. Chapter 14 and the 52 Pa. Code Chapter 56 termination process to address the nonpayment of these supply charges. Rather, the NGDC is obligated to treat the delinquent supply charges in the same manner as NGSs. Only when  a customer is receiving supply from an alternative SOLR may a A NGDC must also utilize termination procedures set forth in Chapter 14 and the Chapter 56 termination process to address the nonpayment of supply charges when a customer is receiving supply from an alternate SOLR.

This revision will permit NGDCs to implement and operate POR programs and will ensure that all customers, regardless of whether they purchase natural gas supply service from the NGDC or the NGS, will receive the same consumer protection afforded by the termination procedures now in place in Chapter 14 and Chapter 56.  

B.
Revision of Other Customer Service Guidelines 

The October 16, 2008 Secretarial Letter also requested comments that identify other consumer service issues that needed to be addressed, and statutory amendments that needed to be made for POR programs to be implemented.  We also stated our concern that the Customer Service Guidelines needed to be updated to take into account changes that were made to the utility’s and Commission procedures by Chapter 14 that was added to the Public Utility Code in November 2004.  

Few comments were received in regard to the revision of the other Customer Service Guidelines.  EAPA discussed a number of the guidelines that need to be revised to allow for the equal treatment of NGS and NGDC customers, namely:  (1) Guideline (6)(b) provides that failure of the customer to pay an NGS charge only results in cancellation of the contract; and (2) Guideline (6)(c) states that the termination provisions of Chapter 56 are not applicable to NGSs and that the NGS has no obligation to offer or negotiate a payment agreement when the residential customer fails to pay supply charges.


One commenter, Dominion Retail, urged that we not consider revising Customer Service Guidelines other than Guideline (6)(a)(2) because of the importance of implementing POR programs to increasing competition in the market and the delay that would be caused by a comprehensive revision. 

OCA indicated that the current guidelines should be kept in place.  
Resolution

The Customer Service Guidelines provide necessary protection to customers and needed guidance in customer care and service to the NGDC and NGSs.  The inescapable fact is that these guidelines were written in 1999 shortly after Chapter 22 was enacted, and need to be updated consistent with current law, particularly Chapter 14.  Because of the importance of these guidelines, we will not propose to revise them here where the main focus is on initiating voluntary POR programs.  Instead, the Commission will initiate a new proceeding to revise these guidelines no later than the end of the first quarter of 2009.  
III.
Interim Guidelines For Purchase Of Receivables Programs

The commenters have raised and discussed numerous issues in regard to the design and operation of POR programs, including the legal authority of the Commission to direct NGDCs to implements such programs. As stated in the SEARCH Order at page 12, and as we continue to believe, POR programs offer the best avenue to increase NGS participation and effective competition in the retail natural gas supply market.  Consequently, it is important that we provide clear guidance to the industry on these programs before they are filed.  However, at the same time, we must ensure that the interim guidelines we adopt provide a proper balance within the natural gas market in Pennsylvania among suppliers, distribution companies and customers.  For these reasons, we will defer action on interim POR program guidelines to allow for further study of the issues involved;  THEREFORE,

IT IS ORDERED:


1.
That the Joint Petition for Postponement or Limited Waiver of the SEARCH Filing Requirements filed by National Fuel Gas Distribution Corporation and T.W. Phillips Gas and Oil Company is granted.  The December 31, 2008 deadline for natural gas distribution companies to file purchase of receivables programs, or in the alternative, to file costs of service studies in subsequent proceedings on rates is postponed for all natural gas distribution companies by 90 days until March 31, 2009.

2.
That Customer Service Guideline (6)(a)(2) of the Guidelines for Maintaining Customer Services at the Same Level of Quality at Docket 
No. M-00991249F003 is revised as set forth in the body of this order to allow for the termination of customers for the failure to pay charges for natural gas supply service whether purchased from a natural gas supplier or a natural gas distribution company.

3.
That the Commission will initiate a new proceeding to revise the Guidelines for Maintaining Customer Services at the Same Level of Quality at Docket No. 
M-00991249F003 no later than the end of the first quarter of 2009.

4.
That a copy of this order  shall be served on all jurisdictional natural gas distribution companies, all licensed natural gas suppliers, the Office of Consumer Advocate, the Office of Small Business Advocate, and all persons filing comments at this docket.

5.
That a copy of this order  be posted on the Commission’s home page.

BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  December 4, 2008
ORDER ENTERED:  
� We note that while we may not have discussed all of the comments in this order, we have considered all of the comments in drafting this order.


� The final rulemaking was published in the Pennsylvania Bulletin on April 14, 2001.  31 Pa.B. 2005.    


� 52 Pa. Code §§ 62.71- 62.80.
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