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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

- Application of Green Mountain Energy Resources, A-110073
LLC for approval to offer, render, or furnish
electricity or electric generation services as a
broker/marketer engaged in the business of
supplying electricity and as an aggregator engaged
i the business of supplying electricity to the public -
in the Commonwealth of Pennsylvama :

and

Petition of Green Mountain Energy Resources, ‘ P-00011925
LLC for partsal waiver of 52 Pa. Code 54.40

| L RECOMMENDED DECISION g@ @g
CNAA o (NON-PROPRIETARY VFRSION)  J§ .
DOCUMENT it il %@ﬁ
FOL DER | Betore 302003- '

Robert P. Meehan
Administrative Law Judge

This decision recommends that the Commission approve the Joint Petition for

Settlement which was submitted by the parties at the hearing of October 16, 2003.

HISTORY OF THE PROCEEDING

On March 24, 2003. Green Mountain Energy Resources, L1.C (Green Mountain),
filed a Petition for Partial Waiver of the Provisions of 52 Pa. Code §54.40(d) (relating to bonds
| or other security). Green Mountain requested that the Commission approve the partial waiver in
order to adjust the level of Green Mountain's EGS license bond requirement to $543,609  a
level commensurate with the unique nature of Green Mountain’s scope and business operations.

Duguesne Light Company, the Office of Consumer Advocate, the Energy Association of




Pennsylvania and PECO Energy Company answered. protested or opposed the Petition. These
parties either urged the Commission to deny Green Mountain’s request to reduce its security
requirement or to defer action until the Commissions proposed rulemaking regarding

Section 54.40 of Title 52 of the Pennsylvama Code is final.

On June 23, 2003, the Commission entered an order directing the petition for |
reduction of bonding level be assigned to the Office of Administrative Law Judge for a hearing
and recommended decision i sufficient time for final Commission action no later than
(');tx}bér 30, 2003, On July 22, 2003, Green Mountain petitioned this Commission to stay its
hearing pending a resolution to the rulemaking procedure. Green Mountain proposed in its
petition to maintain its current bonding level, at $1,803.608 beyond November 4, 2003, and until

sucl: time s the rulemaking 1s completed.

A Prebearing Conference was held on July 24, 2003, for ihe purpose of setting the
procedural schedule in this proceeding. Hearings were initially scheduled to be held in
Harnisbueg on Tuesday-Wednesday, Angust 27-29, 2003, A Prebearing Order was issued on
July 29, 2003,

By Secrctariul Letter dated August 8, 2003, the Commission granted in part Green
Mountain’s petition for abeyance of the hearing. The Commission held in abevance the hearing
tegarding Green Moumain“s Petition for Partial Waiver of its bonding requirements untit such
time as there was a resolution to the rulemaking proceeding atl -00020158 and P-00021938, but
tejected Green Mountain's proposal that it be allowed to maintain its current bonding level of
$1.8 milhou until such time as the final regulations would require a differeat level or until such
titue as there would be a ruling on the Petition for Partial Watver. The Secretarial Letter
direeted Green Mountain to maintain its bonding levels consistent with regulatory requirements
at 52 Pa. Code §54.40 pending the outcome of the rulemaking kprocccding at L-00020158 and
P-06021938. | |

Green Mountain then filed a petition for reconsideration, amendment or

clarification of the Secretarial Letter of August 8. 2003. By Order entered September 22, 2003,

)
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the Commusston denied Green Mountain’s petition for reconsideration of the Secretarial Letter,
Al the same time. however, the Commission gave Green Mountain the option of either
- complying with the bonding requirements, in accordance with the Secretarial Letter, or to
maintain its current bonding level and pursue its petition for a partial waivéx( at an expedited
hearing. As provided in that Order, Green Mountain notified the Commission that it was
electing to maintain its current bonding level and to pursue its petition for a partial waiver of the

bonding requirements.

The heanng on the petition was initially schedaled to be held in Pit‘tsburgh on
Tuoesday and Wédner;day. October 7-8, 2003. However, based on representations that a
settlement of this proceeding had been achieved. those hearings were cancelled and a hearing on
the petition was scheduled for Thursday, October 16, 2003, At this hearing the parties submitted
a Jou Petition for Settlement (Settlement). The copy Lﬂ" the Sewlement, attached hereto as
“Appendix A", does not have the signatures of the parties. The completed signature page is 1o be

submitted 1o the Secretary’s Office no Iater than Friday, October 24, 2003

In addition to the Settlement, Green Mountain also submitted two documents, ak
Veritication of the payment of State Taxes (Green Mountain Statement 1), and an Affidavit of
Bryan M DeCordova (Green Mountain Statement 1-A). Both of these Statements were admitted
wi{h:iu!. objection. Lastly, the parties submitted a Stipulated Protective Agreement, and |
requested that it be approved and a Protective Order be issued in this proceeding, A separate

Order has been 1ssued disposing of the Stipulated Protective Agreement.

l'erms of the Settlement

T he essential terms of the Settlement, submitted by the parties at the hearing of
October 16, 2003, are set forth at Paragraphs 14-21 as follows:

14, Green Mountain be granted o waiver of the requirement in
52 Pa. Code §54.40 that the level of security be based on 10% of its gross
revenues from a preceding calendar year, in this instance calendar year
2002. Rather than the amount of security based on Section 54.40, Green
Mountain will provide by November 4, 2003, security to the Comumission
in the amount of 10% of its projected non-PECO Competitive Default



Service (CDS) gross revenues for 2004 ([PROPRIETARY BEGINS]
[PROPRIETARY ENDS] security for 2004). [f the Commission has not
issued revised regulations at 52 Pa. Code Section 54.40 by November 4,
2004, Green Mountain shall continue to provide security to the
Commission at 10% of its projected next calendar year gross revenues
until the Commission’s revised regulations are issued and effective.

15, The claims priority identified in 52 Pa. Code §54.40(D)(3)
which must be specified in the bond or other security obtained by Green
Mountain will be supplemented to include an additional priority for
expenses incurred by EDCs in the event of @ Green Mountain default. The
priority to be included on the security interest from highest to lowest
priority would be as follows: (i} the Commonwealth; (ii) EDCs for the
reimbursement of gross receipts tax; (i) Private Individuals; (iv) Payment
of expenses incurred by EDCs which are identified in the EDC’s EGS
coordination tariff and/or OATT and any other verified out-cf-pocket
expenses incurred by an EDC solely as a result of any Green Mountain
default under any EDC coordination tariff. OATT. or the Pennsylvania
Public Unlity Code. Payment to EDCs under this priority shall be
prorated to cach EDC based on the number of Green Mountain customers
i its service area ui the time of a default,

16 Green Mountain shall provide verification to the Joint
Petitioners, the ALJ and the Commission that its Gress Receipts Tax
(GR Ty for 2003 (and all previous years) and all other state taxes for 2003
(and all previous years) have been paid in full.  This settlement is
explicitly contingent upon verification that all state taxes havc been paid
in tul] tor 2003 and all previous yuats :

17.  Green Mountain agrees that it will pay its 7004 estimated
GRT obligation in full by March 15" of 2004 and by March 15" each vear
that this settlement is in effect. Green Mountain also agrees to provide
- verification to the Comumission, counsel for Duguesne, PECO and the
OCA on March 15% or the first business day thereafter that such anmum
has been made.  If the estimated GRT is not paid by March 15™ of any
year the settlement 1s in effect, any Joint Petitioner may request that the
Comnussion increase the level of sccurity.

18 Green Mountain agrees that it will adhere to the billing
conditions contained in the PECO MST program for residential customers
in regard to the return of its PECO CDS customers at the end of the CDS
program. Such conditions include the following:

(a) Green Mountain agrees to ksubmit its final charges for every
CDS customer to PECO f{or billing in accordance with all applicable EDI
- protocols;



- {b)  Green Mountain agrees that any of “the final charges
subnitted to PECO for billing that represent missed or delayed billing are
treated in accordance with Chapter 56;

(¢) After the date for final billing by Green Mountain for CDS
customers. Oreen Mountam agrees that it is not permitted to issue anv
charges to the customer for any CDS service; and

(d) CGreen Mountain agrees that since it did not perform the
CDS hilling. it is not permitted to collect or issue any collection notices to
the CDS customer.

19. As for its non-CDS customers who are billed by their EDC,
Cireen Mountain agrees that when returning any such customer to an EDRC
at the end of its service obligation to the customer, it will provide all
outstanding charges to the EDC for final billing in accordance with the
respective EDC’s Electronic Data Exchange protocol for final bills. After
the issuance of the final bill by the EDC, Green Mountain agrees that it
will not issue any charges to the customer for any past service, If Green
Mountain provides the billing service to any such customer, Green
Mountain agrees to submit a final bill to each such customer when its
service obhigation ends and 1o not 1ssue any further charges for past
service to the customer once the final bill has been issued. but Green
Mountain may pursue collection efforts to recover any properly billed
charges m accordance with Chapter 56 and applicable law.

20.  Green Mountain agrees to provide counsel for Duquesne,
counsel for PECO, counsel for the OCA and the Commission with
quarterly updates of its actual revenues as compared to its projected
revenues {or the effective period of this settlement. The quurterly reports
will be provided to counsel tor Duquesne, PECO and the OCA under the
Protective Agreement and Ocder in this proceeding and shall be accorded
proprietary treatment under the terms of that Agreement and Order.  Any
Joint Petitioner, including Green Mountain, can request that the
Commission make an adjustment to the level of the secunty based on
significant variations of the actual revenues from the projected revenues
upon which the level of security is based. Any such request shall be
served on all of the Joint Petitioners.

21, The Joint Petitioners agree that any Joint Petitioner may
seek o enforce compliance with this Seutlement, including making a
request for penalties, before the Commission if Green Mountain fails to
comply with any term contained herein.
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Additionally, there are some general terms and conditions applicable to the
Settlement. It will go into effect upon the Commission’s entry of a final order approving it
without modification. Should the Commission reject the Settlement, it shall be null and void. 1f
the Commission should modify the Settlement, any party may withdraw from the Settlement.
The Settlement is made without any admission against or prejudice to any party’s factual or Jegal

position. It does not constitute controlling precedent. Settlement, at §422-24.
DISCUSSION

It is the policy of the Commission to encourage parties to contested on-the-record
procecdings to settle the dispute. See, 52 Pa. Code §5.231 Settlements eliminate the time. effort
and expense of litigating a matter 1o its ultimate conclusion, which may include review of the
Commission’s decision by the appellate courts of Pennsylvania. Such savings not only benefit

the individual parties, but also the Commission and all other ratepayers of the respondent utility.

It is the position of the Joint Petitioners that the Settlement is in the public interest
and should be approved tor the reasons set forth at Paragraphs 25-30, as follows:

25. Increase In The Level Of Security: The Settlement
provides for an increase in the current level of Green Mountain’s security
from $1.8 million 10 ([PROPRIETARY BEGINS]
[PROPRIETARY ENDS|, an amount which refiects Green Mountain’s
expected business activity in the Commnonwealth for 2004 as Green
Mountain’s customer base is reduced due to the conclusion of the PECO
Competitive Default Service Program.

26.  Allows Green Mountain To Serve At A More
Reasonable Cost: Green Mountain has been an active participant in the
Pennsylvania retail markets since the inception of electric generation
competition in the Commonwealth and has actively served customers
through 1w PECO Competitive Default Service Program.  The CDS
program will conclude by regulatory design by February of 2004 resulting
in a substantial reduction in Green Mountain’s customer base in
Pennsylvania and its gross revenucs. The Settlement reflects the return of
over 30,000 CDS customers and provides for a level of security that more
closely reflects Green Mountain’s business activity anticipated for 2004,
This will enable Green Mountain to continue to serve custotiers in the
Commonwealth at a reasonable cost and aveids imposing an unreasonable




seeurity cost on Green Mountain due to its past pdﬂmpdtmn in the PECO
CDS program. ~

27.  Mitigates The Risks That Are To Be Secured: The
Settlement mitigates the risk that there will be a need to call on the
security by obtaining verification that all state taxes have been paid and
providing for further verification of the payment of tax obligations as they
become due.

28,  Mitigates The Risks To Consumers:  The Settlement
also mutigates the risk to PECO CDS customers and other customers by
clantying final billing procedures.

29.  Mitigates The Risks to EDCs:  The Settlement also
mitigates the risks to EDCs from a Green Mountain default by
supplementing the claims priority identified in 52 Pa. Code §54.40(H)(3) to
include expenses incurred by EDCs in the event of any Green Mountain
default. Payment to EDCs under this priority will be prorated based on the
number of Green Mountain customers in the EDCS’ service area in‘the
event of any default.

30, (.onsnstencv With The Commission Policy Of Promoting
Negotmted Settlement And Avoiding Burdensome, Costly Litigation:
The Joint Pettion was arrived at aft:.r conducting negotiations and
exchanging information. The Settlement avoids the need for burdensome
and costly litigation, provides an expeditious resolution to these matters,
and is consistent with the Commission’s rules and practices encouraging
negotiated settlements (see 52 Pa. Code Section 5.231, 69.391, 69.401).

In addition to the preceding terms of the Settlement, Green Mountain has filed all
reqmmd veturns and paid the amounts reflected in those returns for the Gross Receipts Tax, the
Sales and Use Tax, the Corporate Net Income Tax, as well as the PA PUC general assessments,
With the exception of an ongoing routine Sales and Use Tax audit by the Pennsylvania
Department of Revenue, which had not resulted in any claims made by that Department. there
are no audits pending with respect to these taxes. Green Mountain St. 1. Further, as stated by

Green Mountain’s Chief Financial Officer DeCordova (Green Mountain St. 1-A, at § 14—3 J

End of PECO Competitive Default Service Program

5. Currently, Green Mountain Energy Company  serves
approximately 30.000 customers under provisions of the PECO Energy
- Company (“PECO") Competitive Default Service (*CDS™) Program




which provides customers with a percentage discount from the PECO

“price to compare”. Green Mountain provides PECO with $3,040,000 in

- security to secure its obligations under the CDS Agreement with that
company. L ' :

6 Under the terms of Green Mountain’s PECO (DS
Agreement, customers will be returned to PECO service effective with
their January 2004 meter readings. Approximately 38% of Green
Mountain’s revenue for 2002 was directly attributed to customers served
under the PECO CDS Program. The end of that Program will result in an
approximate 35% reduction of Green Mountain’s 2004 gross revenues.

Other Security Provided by Green Mountain

7. Green Mountain procures its Pennsvlvania supply through
a long-term relationship with one of its principal stockholders. This
stockholder, a leading, global energy company, also serves as Green
Mountain's  scheduling coordinator and has met PIM's security
requirements.

No Potential for “Lost Customer Savings”

8. With the exception of its service to PECO’s (DS
customers, Green Mountain’s renewable and cleaner energy products are
priced at a premium to the consumer’s “price to compare.” Therefore, the
potential for “lost savings™ does net exist for non-CDS customers. In the
unlikely event of default, none of Green Mountain's non-CDS customers
would experience financial harm related to Jost savings.

The Cost and Effect of Increasing Green Mountain’s Security
Reqguirement

9. The current Letter of Credit of $1,803,608 is issued in
connection with an existing master Letter of Credit facility. Green
Mountain’s reimbursement obligations under this facility are secured by
Letters of Credit provided by several of Green Mountain’s principal
- stockholders. Green Mountain pays a fee to its stockholders for providing
these Letters of Credit. In the proposed Joint Settlement Agreement,
Green Mountain is able to increase iis current level of security to
(IPROPRIETARY BEGINS] [PROPRIETARY ENDSJ
because 1t has some amount of availability under this master facility.
Green Mountain’s real concern is the cost of providing a Letter of Credit
in an amount equal to 10% of gross revenues (including PECO CDS
customer revenues), which would increase the Letter of Credit amount to
more than ([PROPRIETARY BEGINS]
[PROPRIETARY ENDS].  Since Green Mountain has  limited



availability remaining under the master Letter of Credit facility, it would
have 1o pledge several million dollars in cash to provide a
([PROPRIETARY BEGINS] [PROPRIETARY ENDS]
Letter of Credit. Green Mountain is not willing to use that much cash to
over secure the risks intended to be addressed by the security required
under 52 Pa. Code §54.40(d). 1t very likely would leave the Pennsylvania
market instead.

In my opinion, the terms and conditions of the Settlement, as well as Green
Mountain Statements | and 1-A, constitute an equitahle resolution of this proceeding.

Accordingly, the Settlement should be approved, as it is in the public interest,

THEREFORE,
ITIS REC()MMEND}:ZD:
L That the Joint Peﬁtwkn for Settlement of the petition, filed on March 24,

2003, by Gireen Mountain Energy Resources, LLC, for partial waiver of 52 Pa. Code §54.40, is

approved.

2 That consistent with the approval of the Joint Petition for Settlement, the
petition for partial waiver of 52. Pa. Code §54.40, filed on March 24, 2003, by Green Mountain
Energy Resources, LLC, is granted.

3 That consistent with the approval of the Joint Petition for Settlement,
Green Mountain Energy Resources, LLC, shall, on or before November 4, 2003, provide the
level of security specitied in the Joint Petition for Settlernent, and each vear thereafier while the

Settlement is in effect.

9




4. That Green Mountain Energy Resources, LLC, shall file the updates and

verifications specified in the Joint Petition for Settlement, with the 'Secfetar)’ of the Commission,

and provide a copy thereof to the Bureau of Fixed Utility Services.

Date: October 17, 2003

10
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BEFORETHE - :
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of Green Mountain Energy :

Company For Partial Waiver Of The : - Docket Nos. P-000119235
Provisions Of 52 Pa. Code §54 40 : A-110073
{Relating to Bunds or Other Security)

" JOINT PETITION FOR SETTLEMENT
(NON-PROPRIETARY VERSION)

This Joint Petition for Settlement is submitted by the following parties in the
above-captioned p_roceedi»txg: Green Mountain Energy Company (Green Mountain); the Office
of Consumer Advocate (OCA); PECO Energy Company (PECO); Duquesne Light Company
(Dtxqu&:mc}; and the Energy Association of Pennsylvania (CAP) (collectively, the Joint |

Petitioners).

‘The terms and conditions set forth in this Joint Petition represent a
comprehensive settlement of the Petition filed by Green Mountain. The Joint Petitioners aver
that this comprehcnsiye Settlement is in the public interest and should be approved by the
Commuission without modification. Therefore, the Joint Petitioners request that the
Commission (1) approve without modification the proposed Setilement as sct forth herein; (2)
due to the change in the nature axid scope of Green Mountain™s business activity in the
Commonwealth, grant Green Mountain a limited waiver of the provision of 52 Pa Code
§54.40 that requires a level of security based on a preceding calendar year’s gross receipts; (3)
require that Green Mountain p’rovidé the level of security agreed 10 in 'this Settiemem by

Novenber 4, 2003 as specified in the settlement and each year thereafter while this seitlement



1 in effect; (4) require that Green Mountain supplement, as provided in the settlement, the
clauns prionty identified in 52 Pa. Code §54.40(f)(3) on the security instrument; and (5)

wdentify the Commussion Bureau for the receipt of the vanous verifications and reports called

for by the Settlement.
In support of their request, the Joint Petitioners state as follows:

L BACKGROUND
1. Green Mountain is a licensed electric generation supplier n the

C?czmu'xonwmlth of chtrjsylvania having been granted a permanent license on January 14,
1999. As part of the application process, Green Mountain posted a Jetter of credit in the
amount of $250,000 as required by 66 Pa C.S. § 2809(c) and 52 Pa. Code § 54.40(a) and (c).

2. OnOctober 3, 2000, Green Mountan petitioned for a waiver of 52 Pa, Code §
54.40 requesting that it be allowed to maintain the iﬁitiai minimum license securnity
requirement of $250,000. Said peution was denied by Commission Order entered October 25,
2000, at Decket No. P-00001845. A Petition for Reconsideration was also denied on
December 20, 2060, at Docket No. P-60001845. Since November 5, 2000, Green Mountain
has maintained a letter of credit in the amount of $1,803,608. By Jetter dated September 17,
2003, Green Mountain notified the Commussion that it had extended the effective date of its
ietter of credit in that amount to November 4, 2004,

3. On Qetober 19, 2001, Green Mountain again ﬁ-lgd a Petition for Partial Waiver

of the provisions of 52 Pa. Code § 54.40 at Docket No. P-00011925 requesting an adjustment




m 1ts bonding level based on its revenues for the year 2000. The Commuission did not rule on
- that petition.

4, On March 24, 2003, Green Moumain again filed with the Comnusston a
Petition For Partial Waiver of the Provisions of the Commission’s Regulations at 52 Pa. Code
§ 54.40 (Relating To Bonds Or Other Security) asking the Cominission to lower its bonding
level to $343,609. |

5. Dﬁquesm Light Company {*‘Duquesne”), the Office of Consumer Advacate
f“OCA”), the Energy Association of Pennsylvania (“EAP"”Y and PECO Energy Company
(“PECO"}) answered, protested, or opposcd the petition.  Each of these parties urged the
Commussion fn either deny Green Mountain's request to reduce its security requirernent or to
defer action untif the Qommxssxon‘s proposed rulemaking regarding Section 54.40 of'i“itle 52
of the Pennsylvania Code is final. ddvance Notice of Proposed Rulemaking for Revision of
Chapter 54 of the Pennsylvania Code Pertaining To Electric Generation Supplier Licensing,
Docket Nos. P-00021938 and L-00020158.

6 As a result of a motion by Chairman Fitzpatrick, on June 23, 2003, the

| Conumisston vy Order directed that Green Mountain’s Petition for Partial Waiver be the
subject of evidentiary hcarings in order to permit a final Commission order no later than
October 30, 2003.

1. Not wanting the hearings on 1ts petitioh to be a surrogate proceéding for the
rulemaking, Green Mountain on July 22, 2003, fifed a Pétiticn for Abeyance asking the
Comnnssion to hold the scheduled evidentiary proceeding i abeyance until completion of the

| rulemaking, and £o allow Green Mountain to maintain its current bonding level until such time

&

as the final regulations required a different level of secunty.




8 On August 8, 2003, the Commission’s Secretary issued a Secretarial Letter
whuch stated m its entirety:

Upon due consideration of Green Mountain Energy Company’s Petition for

Abeyance filed on July 22, 2003, in the above-referenced proceeding, there

being no objection filed against said Petition, it is hereby directed said Petition

is granted in part. The Commission does not agree with Green Mountain’s

proposal in paragraph 14 of its Petition that 1t maintam its current bonding

level of $1.8 million untit such time as the final regulations require a different
level. Therefore, Green Mountain is directed to matntain its bonding levels
consistent with regulatory requirements at 52 Pa. Code §54.40 pending the

outcome of the rulemaking proceeding at 1.-00020158 and P-00021938.

9. On August 25, 2003, Green Mountain filed a Petition for Reconsideration,
Amendment, or Clarification of the Commission’s Secretarial Letter. By letter dated
September 12, 2003, EAP urged denial of the petition.

10.  Atits Public Meeting of September 18, 2003, the Commission voted to deny
the petition. By Order entered September 23, 2003, the Commission left in effect the
Secretartal Letter and gave Green Mountain the option of either (a) submitting to the
Comnusston by October 30, 2003, a security instrument in an amount equal to ten percent of
(ireen Mountain®s reported annual gross receipts for the year 2002 to be effective
immediately or, in the altemative, (b) maintaining its current bonding level while pursuing 1ts -
petitton for partial waiver of the bonding requirements n an expedited heaning before an
Adminstrative Law Judge. Should Green Mountain choose alternative (b), the Office of
Administeatve Law Judge was to conduct an expedited hearing in order to aftord the
Comnussion time to rule upon the matter by its Public Meeting of Octeber 30, 2003. Green

Mountain was given three days from the date of entry of the Order to notify the Commission

of 11s intended course of action. By letter dated September 19, 2003, Green Mountain notified
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the Commussion that it would pursue its petition for partial watver in an expedited hearing
proceeding. |
I Meanwhile, Green Mountain on March 15, 2003, prepaid mn full its required
2003 Gross Receipts Tax. In mid-March 2004, Green Mountain will again prepay its Gross
Receipts Tax for its anticipated 2004 gross revenues. Green Mountém has, since the receipt
of s BEGS license, fully and timely paid all taxes due the Commonwealth. |
12 After Green Mountain notified the Commission that it wold pursue its

petition for partial waiver, the parties entered into a Stipulated Protectilvc Agreement,
exchanged information, and extensively negotiated terms of agreement and the provisions of
thits petition. |

| 13.  OnQctober 16, 2003, a hearing was held before Admimstrative Law Judge
Ruobert P. Mechan. The parties entered this Joint Petition for Settlement into the record, and
Green Mountain entered into the record the Affidavit of BryanM. DeCordova and the
Verification required by Paragraph 17 herein regarding Green Mountain’s payment of
Pennsylvania taxes and the general assessments of this Commussion. The Affidavit of Mr.
£)¢C0rdova (who is Green Mountain’s Chief Financial Officer) s‘fa‘ted as follows:

(a) Pennsyl‘vania Taxes Ha?e Been Paid. On March 7, 2003, Green

Mountain estimated and prepaid its required 2003 Gross Receipts Tax. In mid-March 2004,
Green Mountain intends to again estimate and prepay its GroSs Receipts Tax. In addition, Mr.
{’)aCQrdova was not aware of any instance, since beginning to do busihess in Pennsylvania in
199%, that (jrccn‘ Mountain has failed to timely "pay all taxes due and owing the

Commonwealth of Pennsylvania.




(b)  End of PECO Competitive Default Service Program. Currently,
Green Mountain Energy Company serves approximately 30,000 customers under provis‘i(ms‘
 of PECO’s Competitive Default Service (“CDS™) Program which provides customers with a
percentage discount fruiiz the PECO “price to compare”™.  Green Mountain provides PECO
with $3,040,000 in sceurity to secure its obligations under th{: CDS Agreement with that
company.

(c) Under the terms of Green Mountain’s PECO CDS Agreément, ;
customers will be remurned to PECO service effective with their January 2004 meter readings.
Approximately 38% of Green Mountain’s revenue fbf* 2432 was directly attributed to
customers served under ihe PECO CDS ’Programg The end of that Program will reéult in an
approximate 35% reduction of Green Mountain®s 2004 gross revenues.

(d) Other Security Provided by Green Mountain. Green Mounteﬁn
procures its Pennsylvania supply through a long-term relationship with one of its principal
stockholdets. This stockholder, a leading, global energy company, also serves as Green
Mo;xrxiain’s scheduling coordinator and has met PIM’s security requirements.

()  No Potential for “Lost Customer Savings”. With the exception of its
service to PECO’s CDS customers, Green Mouﬁtain’s renewable and cleaner energy products
are priced at 4 premium 1o the consumer’s “price to compare.” Therefore, the potential for
“lost savings™ does not exist for non-CDS customers. In the unhkely event of default, none of
Green Mountain®s non-CDS customers would experienceﬁ financial harm related to lost
savings.

(f) The Cost and Effect of Increasing Green Mountain’s Sccu‘rity

Requirement. The current Letter of Credit of $1,803,608 is issued in connection with an
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cxisting master ’Lexter of Credit facility. Green Mountain’s rcirhbursemcnt bbligations. under
thus facility are secured by Letters of Credit provided by several of Green Mountain’s
principal stockholders. Green Mountain pays a fee to its stockholders for providing these
' \i.euers of Credit. In the proposed Joint Settlement Agreement, Green Mountain is able to
incré:asé 1ts current f‘ével oi'securify to $2,175,000 because it has some amount of availability
under this master facility. Green Mountain’s real cohcem is the cost of providing a Letter of
Credit 10 an amount equal to 10% of gross revenues (including PECO CDS customer
revenues), which would increase the Letter of Credit amount to more than SS,O()0,000, Since
Green Mountain has limited availability remain‘ing under the master Letter of Credit facility,
it would have to pledge several million dollars in cash to provide a $5,0.00,§OOO Letter of
Credit. Green Mountain is not willing use that much casl_x 1o over seeure the risks intended (o
be addressed by the security required under 52 Pa. C‘ode§ 54.4‘0((1). It very likely would
leave the Pennsylvania market instead. | |
(g)  Thus, a security equivalent of 10% of Green Mountain’s 2002 gross
receipts, reflecting the height of its PECO CDS customer levei, would cause an unnec‘essary
financial burden in 2004 when these customers have been returned to PECO. Suéh a security
requirement, divorced from the reality of Green Mountain’s customer level and revenues,
would needlessly tie up funds that could otherwise be allocated to bm’l’dirig Green Mountain’s

business.

IL. TERMS AND CONDITIONS
The Joint Petitioners, intending to be legally bound, agree that based on the changed

nature and scope of Green Mountain’s business activity in the Commonwealth in 2004 due to




the return of the PECO CDS customers, the facts established on the record and included in
Paragraph 13 herein, the Petition for Partial Waiver of 52 Pa. Code §54.40 should be resolved
1 accordance with the following terms and conditions: | |
14 Green Mountain be granted a waiver of the requirement in 52 Pa. Code §54.40
‘ that the level of security be based on 10% of its gross revenues from a preceding calendar
year, in this instance calendar year 2002, Rather than the amoﬁnt of sccurity based on Section
34 40, Green Mountain will provide by November 4, 2003, security to the Commission in the
amount of 10% of its projected non-PECO Competitive Default Service (CDS) gross revenues
for 2004 ([PROPR!ETARY BEGINS] | [PROPRIETARY ENDS] security
for 2004). If the Ccmmission has hot issued revised reguiations at 52 Pa. Code Section 54.40
by November 4, 2004, Green Mountain shall continue to provide securikty to the Commission
at 10% of its projected next calendar year gross revenues until the Commission’s revised
regulations are 1ssucd and eftective

15. ’T‘hé claims priority identitied in 52 Pa. Code §54.40(f)(3) which must be
spc&:éﬁcd ir; the bond or other secur{ty obtained by Gréen Mountain will be supplememéd to
Jqclude an additjonal priority tor expenses incurred by EDCs 1n the event of a Green
Mountain default. The prionty to be included on the security interest from highest to lowest
priority would be as follows: (i) the Commonwealth; (1) EDCs for the reimbursement of
gross receipts tax: (1ii) Private Individuals; (iv) Payment of expenses incurred by EDCs which
are identified in the EDC’s EGS coordination tanff and/or OATT and ahy other verified out-
of-pocket expenses incurred by an EDC solely as a result of any Green Mountain default

under any EDC coordination tariff, OATT, or the Pennsylvansa Public Utility Code. Payment



m EDC}; under this priority shall be prorated to each EDC based on the ﬁumbcryof Green
Mountain customers in its service area at the time of a default.

16.  Green Mountain shall provide verification to fhe Joint Pciiticncra,’ the ALJ and
the Commission that its Gross Receipts Tax (GRT) for 2003 (and all previous years) and all
other state taxes for 2003 (and all previous yeérs} have been patd in full. This settlernent is
explicitly contingent upon verification that all state taxes have been pand i full for 2003 and
atl previous years.

7. Green Mountain agrees that it will pay its 2004 estimated GRT obligation in
full by March 15" of 2004 and by March 15™ each year that this settlement is in effect. Green
Muountain also agrees to provide vgriﬁcation to the Commission, counsel for Duquesne,
?E(ZO and the OCA on Mar‘ch 15% or the first business day thereafter that such payment has
been made. If the estimated GRT is not paid by March 15™ of any year the settlement is in
effect, any Joint Petitioner may request that the Commission increase the level of security.

18. Gr(ic:n Mountain agrees that it will adhere to the billing conditions contained in
the PECO MST program for residential customers in regard to the return of its PECO CDS
customers at the énd of the CDS program. Such conditions include the following:

(a)  Green Mountain agrees to submit its final charges for every CDS
custormer o PECO for billing in accordance ’wnh all applicable EDI protocols;

(b)Y Green Mountain agrees that any of the final charges submitted tb PECO
for billing that represent missed or delayed billing are treated in accordance with

Chapter 56;

9



{c) After the date for final bilhng by Greén Mountain for CDS customers,

Green Mountain ageees that it is not permitied to issue any charges to the customer for

any CDS service, and

(dy - Green Mountain agrees that since it did not perform the CDS billing, it

1& not permutted to collect or 1ssue any collection notices to the CDS customer,

19, As for its non-CDS$ customers who arc billed by their EDC, Green Mountain
agrees that when returning any such customer to an EDC at thekend of its service obligation to
the customer, it will provide all outstanding charges to the EDC for final billing in accordance
with the respective EDC’s Electronic Data Exchange protocol for final bills. After the
issuance of the final bill by the EDC, Green Mountain agrees that it will not 1ssue any charges
i‘o the customer for any past service. If Green Mountain provides the billing service to any
such customer, Green Mountain agrees to submit a final bil] to each such customer when its
service obligation ends and to not 1ssue any further charges for past service to ihe customer
once the firal bill has been issued, but Green Mountain may pursue collection efforts to
recover any properly billed charges in accordance wkith Chapter 56 and ap‘plica‘b!e law.

20, Green Mountain agrees to provide counsel for Duquesne, counsel for PECO,
counsel for the OCA and the Commission with quarterly updates of its actual revenues as
compared to 1S p‘mjected revenues for the cffective period of :,k]xs settlement. The quarterly
~reports will be provided to counsel for Duquesne, PECU aid the OCA under the ’Protective
Agreement and Order in this proceeding and shall be accorded proprietary treatment under the
termns of that Agreement and Order.  Any Joint Pctitic)m:r, including Green Mountain, can

request that the Commission make an adjustment to the level of the security based on

10




sigmificant variations of the actual revenues from the projected revenues upon which the level

of security 1s based. Any such request shall be served on all of the Joint Petitioners.

21 The Jomnt Petitioners agree that any Joint Petitioner may seek to enforce
compliance with this Settlement, mcluding making a request for penaltics, before the

Comnussion if Green Mountain fails to comply with any term contained herein.

L GENERAL SETTLEMENT PROVISIONS
22,  The Settlement will go into effect upon the Commission’s issuancé of a final
order approving the Settlement without modification. 1f the Commission rejects the
Settlement, the Settlement automatically will terminate and be null and void. If the
; (h;xrin‘nssn;n, in approving the Settlement, should modify any terms or conditions of the
Settlement, any Joint Petitioner may elect to withdraw from the Settlement by filing a notice
of withdrawal with the Commission’s Secretary and serving a copy thereof upon all Joint
Petitioners by facsimile, electronic mail or overnight delivery service within five days of the
entry of the Commission‘s Order. In addition, the provision of the verification regarding the
payment of all state taxes for 2003 and all previous years contained in Paragraph 15
constitutes a condition precedent to the Settlement.
23.  The Settlement rcSo}ves Green Mountain’s fequest for a Partial Waiver of 52
Pa Code §54 40. This Settlement is made without admission against or prejudice to any
;‘hctwﬁ or legal posrtibns which any of the J‘oint Petitioners may assert in (a) a subsequém
~litigation of this proceeding in the event that the Commission does not issue a finat, non-

appealable Order approving the Settlement without modification; (b) in any other proceeding
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inyolving Green Mountain or any other electric generation service provider or utility; (c) in
any proceeding involving a proposed rulemaking, proposed policy statement, proposed
g,mdclines; cr the like or (d) any other proceeding.

24, ltis expressly understood and agreed that 1hé Settlement constitutes a
négotmted resolution solely of the request of Green Mountain for a partial waiver of 52 Pa.
Cuode §54.40 due to the changing nature and scope of Green Mountain’s business activity in
the Commonwealth as the PECO Competitive Default Service Program ends for Green -
‘Mouma‘m, The Joint Petitioners agree that this Settlement does not constitute controlling

precedent i any other proceeding.

V. PUBLIC INTERBST CONSIDERAT‘iONS
The Jdim Petitioners submit that this'Seulemcnt is in the public intérest and

should be approved for the following reasons: |

25. Increase In The Level Of Security: The Settlement provides for an mcercase
i the current level of Green Mountain’s security from $1.8 nullion t;) [PROPRIETARY
BEGINS] [PROPRIETARY ENDS], an amount which reflects Green Mountain’s
— expected busin’ess activity in the Commonwealth for 2004 as Green Mountam"s customer
base 15 reduced due to the conclusion of the PECO Competitive Default Scrviée Program.

26.  Allows Green Mountain To Serve At A More Reasonable Cost: Green
- Mountain has been an active participant in the Pennsylvania retail markets gince the inception
of electric generation competttion m the Commonwealth and has actively Ser\'ed customers
through the PECO Competitive Default Service Program. The CDS program will conclude

by regulatory design by February of 2004 resulting in a substantial reduction in Green
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Mountain’s customer base in Pennsylvania and its gross revenues, The Semement reflects the
return of over 30,000 CDS‘ customers and provides for a level of security that more closely
reflects Green Mountain's business activity anticipated for 2004 This wall enable Green
Mountain to continue to serve customers in the Commonwealth at a reasonable cost and
avoids imposing an unreasonable security cost on Green Mountain due to its past participation
in the PECO CDS program.

27. Mitigates The Risks That Akr‘e To Be Secured: The Settlement mitigates the
risk that there will be a need to call on the security by obtaining verii’xi;ation that all state taxes
have been paid and providing for further verification of the paymcnt of tax obligations as they
become due.

28, Mi(igatcs The Risks To Consumers: The Settlement also mitigaics the nsk
tQ PECO CDS customers and other customers by clarifving final biklli‘ng procedures.

29.  Mitigates The Risks to EDCs: The Settlement also miugates the risks to
EDCs from a Green Mountain default by supplementing the ciaims priority identified in 52
Pa. Code § 54 40(£)(3) to include expenses incurred by EDCs in the event of any Green
Mountain default. Payment to EDCs under this priority will be prorated based on the number
of Green Mountain customers in the EDCS,‘ service area in the event of any default.

30.  Consistency With The Commission Policy Of Promoting Negotiated
Settlement And Avoiding Burdensome, Costly Litigation: The Joint Petition was arnved
at after conducting negotiations" and exchanging information. The Settlement avoids the need
for burdensome and costly litigation, provides an expeditious resolution to these matters, and
13 consistent with the Commission’s rules and practices encouraging negqtiatcd settlements

(see 52 Pa. Code Section 5.231, 69.391, 69.401).

13
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V. CONCLUSION

WHEREFORE, the Joint Petitioners, intending to be }egayny bound, request that the
Commussion (1) approve without modiﬁcétion the proposed Sctﬁement as set forth hcréin; (2)
due w the change in the nature and scope of Green Mountain’s business activity in the
Commonwealth, grant Green Mountam a limited waiycr of the provision of 52 Pa. Code
Section 54.40 that requires a level of security bascd on a preceding calendar year’s gross
receipts; (3} require that Green Mountain provide the level of security agreed to in this
Settlement by November 4, 2003 as specified in the settlement and each year thereafter while
thig setﬂenwnt is in effect; (4) require that Green Mountain supplement the claims priority
wdentified in 52 Pa. Code Section 54.40(f)(3) on the security insmimcm; and (5) identify the

Cotnmssion Bureau for the receipt of the various verifications and reports called for by the

Settlement.
Respectfully submitted,

 (reen Mountain Energy Company - Office of Consumer A‘dvocate
By: - TR : By:
James I Cawley Tanya J. McCloskey
Rhoads & Swon LLP é‘gj A, }gé"ma‘l dionin
One South Market Square L wphes oF .onsume’r ’ vocate
P.O. Box 1146 i 4 » 5 HOO[‘, Forum Place

555 Walnut Street

Harrisburg, PA 17108-1146 Harrisburg, PA 17101-1921

Dated: _ ; o ; Dated:
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Duguesne Light Company

Daniel P. Delaney
Kirkpatrick & Lockhart LLP
Payne Shoemaker Building
240 N. Third Street
Harrisburg, PA 17101-1507

Dat‘edt

- Energy Association of Pennsylvania

By. _

Dan Regan, Esquire

Viee President & General Counsel
Energy Association of Pennsylvania
K00 N. Third Street

Suite 301

Harrisburg, PA 17102

Dated: .~

PECOQO Energy Company

By:

Delia W. Stroud

PECO Energy Company
2301 Market Street, S26-2

P. . Box 8699 o
Philadelphia, PA 19101-8699

Dated:




