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" ,‘,,;;“ﬁvﬁﬁ , COMMONWEALTH OF PENNSYLVANIA
. P c PENNSYLVANIA PUBLIC UTILITY COMMISSION
e e P.0. BOX 3265, HARRISBURG, PA 17105-3265 , nenLRERLY PLERSE
Docket No. A-110073
September 3, 2002 ‘

BOCKETED

GREEN MOUNTAIN ENERGY COMPANY

1815 CAPITAL OF TEXAS HIGHWAY o SEP 4 2002
AUSTIN TX 78704- |
ATTENTION: GLENDA ROSELLE, SRe ~ e )

RE: 1.icersc Bond or Other Financial Security’
Dear Ms. Roselle:

Pursuant to 66 Pa. C.S. §2809(c), no electric supplier license shall remain in force unless
_ the licensee furnishes a bond or other security approved by the Commission to ensure the
financial responsibility of the electric generation supplier and the supply of electricity at retail.
The Commission’s records indicate that the bond or other approved security provided by Green
Mountain Energy Company expires on 11/4/02.

The Commiission's regulations at 52 Pa. Code §54.40(d) require "the secunty level for
each licensee will be reviewed annually and modified primarily based upon the licensee's
reported gnnual gross receipts information. The security level will be 10% of the licensee's
reported gross receipts.” The minimum secunty leve! provided may not be less than the 1nitial
security level provided when the license was granted  Unless approved by the Commission, the
witial seeurity level 1s $250,000. :

The Commission’s regulations at 52 Pa. Code §54.39(b) require 2 licensee to file an
annual report on or before April 30 of each year, for the previous calendar year, in order to
comply with 66 Pa. C.S. §2810(c)(6). This report discloses the total amount of gross receipts
from the sale of electricity and the total amount of electricity sold during the preceding calendar
vear. You must use this same information in calculating the appropnate security 1eve1 necessary
to mammm your license.

In order fbr your company to maintain its status as o iicensed electric supplier in the
Commonwealth of Pennsylvania, 1t must provide proot to the Commission that a bond or other
approved security has been obtained.

Ysur response in this matter is requested within fifteen (15) days of the date of this letter.
Submit your response to the Commission’s Secretary. Additionally, fax a copy of your response
to James Shurskis at (717) 787-4750, Burcau of Fixed Utility Services.
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 Failure to respond to this matter within fifteen (15) days will cause Commission staff to
mitiate a formal proceeding, that may lead to the following: cancellation of your company’s
glectric supplier heense, removal of your information from the Comnussion’s website and
notification to all electric distribution companies, in which your company is licensed to do
business, of the cancellation of the license.

Please direct any questions to James Shurskis at (717) 787-8763 or Darren Gill at (717)
783-5244, Bureau of Fixed Utility Services.

Sincerely,

Y
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Robert A. Rosenthal
Director, Bareau of Fixed Utility Services

e I McNulty, Secretary 7
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2415 Capital of Taxas Highway South, Suite 100 » Austin, Texas 7804
Prane S12691.6100 * Fax 512 691-6151

Brecmnountyn o

September 18, 2002
VIA FEDERAL EXPRESS b
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Pennsylvania Public Utility Commission ECRE[‘A
Commonwealth Keystone Building
400 North Street

Harrisburg, Permsylvania 17120
ATTN: Mr. James J. McNulty, Secretary

RE: Letter of Credit No. RAG8Y; Exp. Date November 4, 2002
Electric Generation Supplier License No, A-110073

Dear Secretary McNulty:

Pursuant to Commission regulations at 52 Pa. Code §54.40 {relating to bonds or
other security) this letter serves to inform you that Green Mountain Energy Company will
be extending the above-referenced financial instrument currently on file with the
Penngylvania Public Utility Commission. Extension of this financial instrument has been
estublished with UBS PaineWebber Inc. Written documentation will be forwarded to you
upon receipt from the financial institution and prior to the expiration date of the above-
referenced letter of credit. ,

If you have any questions or need additional information, please do not hesitate to
contact me directly at (512) 691-6129 or at glenda rosellef@greenmountain.com,

Sincerely,

F O \...D E R “{j Glenda Roselle

Manager, Regulatory Compliance

ce: - James Shurskis (via facsimile)
Robert A. Rosenthal
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&: UBS Pame‘i%bber UBS PaineWebber Inc,

Letter of Credit Department
1200 Harbor Boulevard ~ 4% Floor

TEL: 20%-352-3143
FAX: 201-352-7622

. ’v;mﬂ' E OLDER ]4' H(ﬁ)k{} Woehawken NJ 07087

Beneficiary: | Irrevocable Standby
Pennsylvania Public Utility Commission  Letter of Credit
212 North Office Building No. RAOBY1

North Street & Commonwealth Avenue Date: November 25, 2002
P.O. Box 3265
Harrisburg, PA 17105-3265
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DEC 3 2002 '
Re: Letter of Credit No. RAOSY1 - Green Mountair Energy Company

Att‘n: Office of the Secretary

- Ladies and Gentlemen:

We hereby confirm that our Irrevocable Standby Letter of Credit
No. RAD8Y1 in your favor for the account of Green Mountain Energy
Company, was extended, as per the automatic renewal clause
incorporated into the Original Letter of Credit to:

November 4, 2003

It is @ condition of this Letter of Credit, that it will be
automatically renewed without amendment for a one year period upon
the expiration date set forth above and upon each anniversary of such
date, unless at least 60 (sixty) days prior to the then expiration date,
we notify you in writing by certified mail, return receipt requested, or
by courier, that we elect not to so renew this Letter of Credit.

All other terms and conditions remain unchanged.
All communications to us with respect to this L/C must be

addressed to our office located at 1200 Harbor Blvd., 4th Floor,
Weehawken, N.J. 07086 to the attention of the Letter of Credit Dept.

Very Truly Yours ; ﬂ/% P
,ruth%l ére E@Eﬁw Authonzeijgnature

Walter Amold
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NOV 25 2002
*A PUBLIC UTILITY COMMISSIOH
SECRETARY'S BUREAU
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Re Petution of Green Mountain Enerpy Company for Partial Waiver of
the Provisions of 52 Pa_ Code § 54.40 {Relating to Bonds or Other
Security)
Docket No. )‘- ,4 / / DD 73
VIA HAND DELIVERY
, ) -3
e " / & g o 7 -3
James } MeNulty, Secretary D O ,(\ U M F j\g { T o Sty
Pennsylvanta Public Utility Commission el St Ly i 5 :
- 400 North Street, 2™ Floor, M-West F O L D E R B ©3
Harnsburg, PA 17120 ~ e T
. . oy
: (TR “w
Dear Secrctury McNulty: P »‘ >
o-d“!
Enclosed for filing on behalf of Green Mountatn Energy Companv are the ongma};and thr%é‘ (3)
copies of 1ts Petition for Partial Waiver of the Provisions of 52 Pa, Code § 54.40. The Petitfon contamns a
facsumle of the Verification. Upon recept of the onginal Verification, [ wil! forward for inclusion with
the Petition.
Paragraph 16 of the Petition, provided separately and under seal, contains confidential financial
wformation We request that Paragraph 16 be treated as confidential,
Thank you for your attention to this matter. Please contact me if you have any questions.
Smcerely,
RHOADS & SINONLLP ’
Enclosure
(iR Certificate of Service
Robert Thomas, Green Mountain Foergy Company Zp 4
464854 ¥

YELEPHONE {2175 39944431, EAX (717} 2371439
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Before The
Pennsylvania Public Utility Commission

Petition of Green Mountain Energy Company

for Partial Waiver of the Provisions of T Docket No/ff é’ / / 0075
52 Pa. Code § 54.40 :
(Relating to Bonds or Other Security)

Petition of Green Mountain Energy Company for
Partial Waiver of the Provisions of 32 Pa. Code § 54 %@E Ev
- (Relating to Bonds or Other Security)

L...
EXPURGATED VERSION MAR 2 4 2003

A PUBLIC UTILITY COMMISSION

SECRETARY’S BUREAU
NOW COMES Green Mountain Encrg,y Company (*Green Mountain™), and

fGSpec~tful'ly requests that it be granted a partial waiver of the provisions of the
Commission’s regulations at 52 Pa. Code § 54.40 (relating to bonds or other security) in
order to adjust the level of Green Mountain’s EGS license bonding requirement to
$543,609 -- a level commensurate with thc unique nature of Green Mountain’s scope and
business ope'rations E @ GL“\A LD E % D O (: U vé‘ \!T
I Nz
: L Ureen Mountain received 3R @prpiggion’s approval to serve Q ik ?
Electric Generation Supplier by Opinion and Order entered June 4, 1998 at Docket No.
A-110073, after supporting its application with a $250,000 letter of credit, and is the only
EGS in the Commonwealth to offer continuous service to residential customers since the
inception of the competitive market. Green Mountain subseq_ucntiy replaced this letter of
credit with a 51,803,608 surety bond, which expired on Noverniber 4, 2001, The surety
bond was replaced by a letter of credit for the same arnount, which currently has an

expiration date of November 4, 2003,



2 The Commussien’s regulatioﬁ at Section 54.40(b) states that “the purpose
of the sceurity re:quitcx‘ncut is to ensure the licensee’s financial responsibility, the
payment of gross receipts tax as required by section 2810 of the code (rciating to
réwnumnuutral rcconciliation), and the supply of electricity at retail in accordance with
contracts, agreements, and arrangement. Sec scction 2809(c) of the code.” 52 Pa. Code §
- 54.40(b)

3. Further, the Commission’s regulation at Sectiori 5’4,40(d) states that, |
“Afler the first year that the license is in effect, the security level for each license will be
révww::d annually and modified primarily based on the licensee’s reported gross receipts

mformation. The secunty level will be 10% of the licensee’s reported gross receipts. See
section 2809(¢)(1)(1) of the code. Maintenance of a license will be contingent on the
licensee providing proof to the Commission that a bond or other approved security m the
~amount directed by the Commission has been obtained. A licensee may seek approval
from the Commission of an alternative level of bonding commensurate with the nature
and scope of 1ts operations.” 52 Pa, Code § 54.40(d).!

4. The Commission has announced its intention to revisit its licensing
regulation at 52 Pa. Code § 54.40. See 33 Pa. B. 31 (January 4, 2003). Through an
Advance Notice of Proposed Rulemaking, the Commission has requcstcd’mmments
regarding a number of issues, including the appropriate level of necessary security,
Green Mountain has submitted comments on this issue. Advance Notice of Proposed

Rulemaking for Revision of Chapter 54 of the Pennsylvania Code Pertaining To Electric

' The Electric Association of Peansylvania (EAP) recently filed a petition with the Commission to increase
the level of bonding required for EGSs.  Green Mountain intends to oppese this petition through its trade
association, Mid-Atlantic Power Supply Association. Nonetheless, the EAP petition should have no
bearing on whether Green Mountaio should receive a waiver of cutrent security requirerents.




Crenerativn Supplier Licensing, Docket Nos. P-00021938 and L-00020158 (Comments
of Green Mountain Energy Company, March 5, 2003). |

5. Lastly, the Commission states in its annual letier to all licensed EGSs
(most recently sent to Green Mountain on September 3, 2002) that “the Commission’s
regulations at 52 Pa. Code § 54.39(b) require a licensee to file an annual report on or
hefore April 30 of ¢ach year, for thé previous calendar year, in order to comply with 66
Pa. C.S. §2801(c)(6). This report discloses the total amount of gross receipts from the
sale of electricity and the total amount of electricity sold during the pr&c;eding calendar
year. You must use this same information in calculating the appropriate security level
necessary to maintain your license.” (Emphasis added.)

0. ’Effectiveiy, the Commonwealth seeks security that taxes will be collected
to maintam 11s revenue neutrality and that h,o event, including supplier default, will
prevent consumers from realizing the full savings guaranteed to them when they entcréd
into contracts with an EGS. Green Mountain agrees that both goals are reasonable and,
as explained below, asserts that a letter of credit in the amount requested is sufficient to
'fully meet these goals.

7. The scope of Green Mountain’s business, and products, 1s unique. Green
Mmmtain% renewable and cleaner energy products are priced at a premium to the “price
to compare.” While Green Mountain has offered parity, or even slightly discounted,
prices in the past, as of November 1, 2001 Green Mountain Energy customers have been
paying at least a slight premium to the “price to compare” for the purchase of renewable
and cleaner electricity. Therefore, the potential for “lost savings™ does not exist. In the
unlikely event of default, Green Mountain’s customers would experience izo financial

harm_ This is because for the duration of the transition period, the Commission continues



10 tﬁaimain that the EDC will remain in the POLR roll and serve at “‘prii:e to compare”
rates. Even in the context of the few existing CDS opportunities, the “price to compare”
remains the benchmark. It is the only benchmark from wlﬁch savmgs can be reasonably
calculated.

8. ~Thus, in determinaing an appmpri‘ate amount of secunty required for Green
Mountain, the Commission need consider only the risk that Commonwealth taxes will go
unpaid‘ |

9. Based on Commission regulation and instruction as deséribed in paragraph
5 above, Green Mountain 1s required to calculate its proposed security based on gross
receipts from the calendar year 2001. However, Green Mountain requests that the
Commission recognize the agreements currently in place between PECO Energy and
Green Mountain associated with serving Competitive Discount Service (*CDS”) in tlie
PECO territory which started in 2001, and the substantial amount of sccurity alrcady
established to ensure the delivery of energy on behalf of Green Mountain’s CDS
customers.” Specifically, Green Mountain has provided security in an amount to ensure
that, in tfxe unlikely event of default, PECO can continue to provide all Green Mountain
CDS cﬁstomers witﬁ retail electricity services. Such security will be maintained
independent of Green Mountain’s EGS license for the duration of service to CDS
customers. Any inclusion of the risk associated with the delivery of energy on behalf of
PECC} CDS custyom’ers would constitute a double counting and would create a prohibitive
barrier to Green Mountain, Even though Green Mountain CDS customers are served at a

discount to the price to compare, the security provided pursuant to the CDS Agreement

* At the request of the Commission, Green Mountain will provide, under seal, a copy of the PECO/Green
Mounta:n security ggreement.

p——




wouid more ihan adequately protect the all Green Mountain CDS customer savings in the
unlikely event of default.

1), Sécuri ty required to ensure the Commonwe:ﬂth receives ‘thé taxes owed by
Green Mountain can be reduced significantly from the general standard of 10% of
reported gross receipts without placing the Commonwealth at greater risk.

11, For the upcoming calendar year beginning January 1, 2003, Green
Mountain has paid the Pennsylvania Department of Revenue, in full on March 15th, the
required 2003 gross receipts tax. This prospective payment ensures that after March [5th
the risk of the Commonwealth not collecting Green Mountain’s gross recetpts tax is
' signiﬁcyantly reduced.” No material or demonstrable risk exists from March 15th through
the commencement of the following calendar year. The only potential variation at this
time would be caused by the estimation itself, 1fthe estimati‘o‘n were high, the
* Commonwealth would be over-secured. If the estimation were low, the regulations
ﬁrovide that Green Mountain would pay any amounts owed the Department of Revenue
after the ‘estimated to actual’ reconciliation was done, and would render any outstanding
halance in conjunction with the March 15",1 payment of the following year.* This scenario
is equally true fbr all subsequent calendar years. In this petition, Greeﬁ Mountain
addresses the potential nisk associated with estimated paymeﬁts, and includes in its

proposed security calculation an amount to cover any potential exposure.

* Whale the Departiment of Revenue may only require this prepayment to be based on toral gross receipts
~tax habiltty from two years prior, Green Mountain has calculated the secutity in this proposal based on the
year 2002 annual report to the Commission and has fully embedded all material growth from the current
calendar year. Because of the addifion of PECO CDS customers at the end of 2001, inclusion of the 2001

annual report would have artificially lowered Green Mountam’s estimated gross receipts,

*To further guard against risks assoctated with an underestimation of gross receipts, Green Mountain is
wiiling to provide the Commussion with quarterly updates on Pennsylvania gross receipts if the
Conmmission weald find such reports useful,
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12. Conscquc’ntly, the lonly remaining risk is the necd for security to ensure
payment of the gross receipts tax that accrues from January 1st through March 15th. In
- quantifying this exposure, it is important to remember that, since thig taﬁc i$ based on the
aggregation of daily gross receipts, the risk on January 1st 1s one day’s worth of gross
receipts. Only on March 15th 1s the risk of nonpayment equal to the entihe 74 days. In
the past, Green Mountain has argued that any bond provided to cover the risk for the
January I* through March 15" period should reflect an average value of those 74 days, in
order not to drive up the amount of the bond artificially. While we continue to believe
that promulgating regulations that always assume the worst case will hinder the |
development of a competitive market, for the purposes of this pctition, Green Meun{aiﬁ
has calculated the required security based on the maxiinum potential exposure for this
period

13. Bas.ed on Commission regulation and instruction as described in
paragraphs 3 and 5, Green Mountain is required to calculate its updated security baséd on
gross receipts for the calendar year 2001 as reported to the Commissidn.

14.  Green Mountain recognizes that because the GRT payment is based on an
estiniate of actual lability, the Commission may require security at a higher level than
the GRT payment.” Accordingly, Green Mountain has u.tiiiied its gross receipts for the
calendar year 2002, rather than 2001, because of the November 2001 addition of CDS
customers. Moreover. Green Mountain has inflated the GRT to a level of 6% in its
caleulations, rather than making the projection based on the 5.9% GRT in effegt at the

*Typically, companies conservatively caleulate their estimated GRT liabvility because underestimates of
GRY hability muy result 1n penalties,




present ume, as allowed by regulation. This inflated rate has been applied to all Green
Mountain load, including CDS.®

15.  Increased security, which would over-fund the sk that Commonwealth
taxes will not be paid or that customers will not realize their guaranteed savings, would
cause an unnecessary financial burden without additional benefit to either the
Commonwealth or to Green Mountain’s customers. In order to establish the necessary
letter of credit, Green Mountain pays an annual fee 10 the bank.” In addition, the bank
requires collateral to be kept in escrow. Collateral maintained by the bank does not
contribute to Green Mountain®s profit margin, Nevertheless, Green Mountain’s investors
expect to carn & reasonable retumn for their entire investment, Which includes capital tied
up as collateral. Thus, security in excess of what is necessary would tie up funds that
could otherwise be allocated to activities that would produce reasonable investor retums,
such as consumer education and marketing, consumer enrollment incentives, new product
development, and other security for the expansion of new renewable generation facihities
in Pennsylvania,

16.  [The information contained in this paragraph is proprietary in nature
and submitted under seal.]

17. With considerable concern, Green Mountain also wishes to recognize the
fact that while a significant component of the security amount is derived from the
caleulation of GRT exposure for the Janvary 1% through March 15™ period, Green

Mountain is required to post the full amount of security for the entire calendar year.

* As ttated above, because risks assoctated with CDS “lost savings™ are secured through Green Mountain's
- CDS Agreement with PECO, additional security required by the Commission would be redundant.

L. . * P . . f
" Because there 18 no puarantee of a return on the nvestment of funds paid o a bonding company or funds
held 1 escrow, the only way 10 maximize its profits s for Green Mountam to make the best deal possible.
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Consequently, at all times other than the period stated above, the secunty outweighs the
risk by a large margin. In combination with the methodology described above, this fact
supports the reasonableness of Gfeen Mountain’s proposal.

18.  Green Mountain has arranged for the continued effectiveness of its current
level of security while the Commission considers this petition.

WHEREFOR& for the foregoing reasons, Green Mcsumain requests that it be
granted a partial waiver of the provisions of 52 Pa. Code § 54.40 and that it be pennitted

to maintain its EGS license with security in the amount of $543,609.

Respectfully submitted,

)

James H. Cawtey?”’
Kathryn G. Sophy

RHOADS & SINON LLP

One South Market Square
P. O. Box 3265

Hamisburg, PA 17108
717.233.5731
717.231.6600 (fax)
jcawley@irhoads-sinon com
ksophy(wrhoads-sinon.com

Attorneys for
Green Mountain Energy Comipany

Dated: March 24, 2003



VERIFICATION

I, A. Clifion Payne, hereby state that the facts above set forth are true and correct to the best of
my knowledge, information and belief and that | expect to be able to prove the same at a hearing
held iu this matter. I understand that the statements herein are made subject to the penalties of

18 Pa.C.8. § 4904 (relating to unsworn falsification to authorities).

A. Clifton Payne

President, Eastern Region
Green Mountain Endrgf Company

AR ADUINT NIVINNOW NIZHD  Wd20:70 6007 12 1ew




Patricia Clark, Esquire
Deputy Counsel

West Penn Power Company
800 Cabin Hill Drve
Greensburg, PA 15601

Dated: March 24, 2003

By:

8]

Respectfully submitted,

RHOADS & smozwﬁp

s

Kathryn G ShpHy///
One South Market Square
P.O.Box 1146

Hamsburg, PA 17108-1146
(717) 233-5731

Attorneys for Green Mountain Energy Company




DATE:

SUBJECT:

TO:

FROM:

COMMONWEALTH OF PENNSYLVANIA
April 4, 2003
A-110073

Bureau of Fixed Utility Services ; QC U {\ f\E_ N'{
James J. McNulty, Secretard,d& F OLD ER

Petition of Green Mountain Energy Company to Reduce
Surety Bond Level

Attached please find a copy of a letter/petition of Green Mountain
Energy Company for approva! of the reduction of its required bondmg level
to $543,609.00.

This matter is being assigned to your Bureau for appropriate action.

Attachment

cc: -~ Law Bureau | T T
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ddt | '

APR 0 2 2003
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‘SHAT'L BE'SIMULTANEQUSLY FORWARDED BY OVERNIGHRCOURIER SERVICE TQ OUR OFFICE A.K s
300 $:RIVERSIDE PLAZA, 7™ FLOOR,MAIL CODE IL1-0236,STANDBY LETTER OF CREDIT UNIT, - "2 . ; Y _z?t K
CHIGAGOU, IL 60606 0236; PROVIDED FURTHER THAT THE FAILURE OF THE.COURIER SLRVLCL TO e .'
TIMULY DELIVER SHALL NOT AFRECT TIE BF f-mAm OF.THE, mswwo L ,

o - PARTIAL DRAWINGS ARE PERMITTED". .« ', . Tl C LT



B ¢ B : . N T ke . . . LT v *
* ; N . “ . . R > e or e y
o PP SC . B R S L A C
- - . Fy 5 A - N . ‘4 - ¥ e
- . 2 > s v T L. . 5k *
e E ; : . k3 B . M
e . ; e e

BANK=oONE, - e

.
*®
A%

OUR LETTLR OF (JRﬁ‘DI'I‘ NO. 00331826 S DATE: APRIL 4, 2003

#* ’ & ! e - *
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WITHOUT AMENDMENT FOR ONE (1) YEAR }'RONI THE EXPIRY-DATE HEREOF DR ANY FUTURE
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CHAMBER OF, C(.)M’Vﬁ {RCE=PUBLICATION.500, AND TO THE; EXTENT NOT INCONSISTENT
THEREWITIL, ARTICLE 5 OF THE (. OMMC)NV’EAL’I 2L OF PE\"\}”S‘YLVANTA
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Fayne Shoemaer Bulloing
740 Nottn Thard Street
Harishurg, A 17101-1507
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Kirkpatrick & Lockhart LLP
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April 8, 2003

‘ Oc K ETE - Daniel P Delaney
AR 7172314516

' Fax 7173145012
g S cdeian»y@itccm ‘;’ -
VIA HAND DELIVERY JUN 20 2003 A ™o
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' e g 52
James J. McNulty, Secretary T @ il
Pennsylvania Public Utility Commission ' PSRN mi:; e
Commonweaith Keystone Building, 2" Floor D ﬁ B “ M F N? @, o
400 North Street % LY = RO

Harrisburg, PA 17120 = ~t

Re  Petition of Green Mountain Energy Company for Partial Waiver of the Provisions
of 52 Pa. Code § 54 40 (Relating to Bonds or Other Security)
Dacket No. A-110073

‘Dear Secretary McNulty:

Duquesne Light Company (“Duquesne”) protests and opposes the above captioned
Petition of Green Mountain Energy Company (“Green Mountain”} to reduce its Electric
Generation Supplier (‘EGS") license security requirement from $1,803,608 to $543,609
- a 70% reduction. Green Mountain operates as an EGS in Duquesne’s service
territory under the requirements of Duquesnes Electric Generation Supplier
Coordination Tariff ("EGS Tanff') and Open Access Transmission Tariff ("OATT").
Duguesne submits that the petition should be denied because it is inconsistent with the
EGS license security requirements of the Public Utility Code and the Public Utility
Commission’s (“Commission’s’) regulations  Alternatively, the Commission should
defer any action on the Green Mountain petition until the completion of its Advanced
Notice of Proposed Rulemaking (“ANPR") on EGS licensing security at Commisston
Dkt. Nos. L-00020158 and P-00021938. ~

Green Mountain's_Request Violates the Public Utiity Code and_the Commission’s
Regulations ' ~

In support of its request for a reduction in its licensing security requirement, Green
Mountain alleges that in determining an appropriate amount of security required for its

operations, “the Commission need only consider the risk that Commonwealth taxes will
go unpaid.” (Petition at ] 8, page 4). Section 2809(c} of the Public Utility Code, 66 Pa.

HA-131016 v1 £721423-204

BOSION & DALLAS &« HARRISBURG & 105 ANGELES o MIAMI « NEWARK » NEW YORK o PITISBURGH = SAN FRANEISCO » WASHINGTON

1§



Kirkpatrick & Lockhart u’

James J. McNulty, Secretary
April 8, 2003
Page 2

C.S. § 2809(c), however, states that the purpose of the EGS secunty requirements is to
ensure the licensee’s financial responsibility, the payment of gross receipts tax ("“GRT")
as required by Section 2810 of the Public Utility Code (relating to revenue-neutral
reconciliation), and_the supply of electricity at retail in accordance with contracts,
agreements_or arrangement (emphasis added). Section 54 40(b) of the Commission’s
regulations, 52 Pa_ Code § 54.40(b), contains similar language identifying the purpose
of the EGS licensing security. The emphasized language demonsirates the legislative
intent that the statutorily-required EGS licensing security is designed in part to secure
an Electric Distribution Company’s (‘"EDC's”) losses resulting from an EGS's failure to
supply electricity in accordance with its contracts, agreements or arrangements. The
Commission has previously recognized that one of the purposes of the EGS security
requirement is to reimburse EDCs for expenses incurred as a result of an EGS default.
See Office of Consumer Advocate, et al. v. Utility.com, Commissicn Dkt No. C-
00014851, et seq. (Order entered July 21, 2001) where the Commission sustained
complaints filed by EDCs concerning losses incurred as a result of Utility com’s default
on its obligations (ordering paragraph 4 at page 18). In that case, all of Utility.com's
surety bond ($250,000) was paid to the Pennsylvania Department of Revenue to secure

~ payment of a portion of Utility.com’s unpaid GRT liability (which amounted to $472,178
pilus $131,204 in interest and penalties). The size of the Utility com bond was
inadequate to secure the claims of its customers and the EDCs resulting from its default
as a competitive electric supplier in Pennsylvania. As a result of that default, Duquesne
and Utility.com’s customers in Duquesne's service area experienced a loss of nearly
$400,000. Permutting Green Mountain to reduce its security by 70% places at risk
Green Mountain’s customers and the EDCs in whose service territory Green Mountain
operates Although Green Mountain’s petition states that its customers will not be
harmed by a default and cites the substantial amount of security already established to
ensure the delivery of energy on behalf of Green Mountain's Competitive Discount
Service customers in PECO's service area (] 9, page 4), Green Mountain’s petition fails
to account for or acknowledge its obligations within the Duquesne Light retail choice
program, or its obligations to its customers, or to any other EDC in whose service
terntory it operates in.

A default by an EGS can result in substantial expense to an EDC. Rule 13.3 of
Duquesne’s EGS Tariff requires that an EGS which withdraws from retail service and
fails to provide at least 90 days written notice of the withdrawal must reimburse
Duquesne for the following costs associated with that withdrawal: (1) mailings by
Duquesne to the EGS customers to inform them of the withdrawal and their options; (2)
non-standard/manual bill calculation and the production performed by Duquesne; (3)
EGS data transfer responsibilities that must be performed by Duguesne; and (4)
~ charges or penalties imposed on Duquesne by third parties resulting from the EGS's
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non-performance  An EGS default can also result tn unpaid expenses for energy
imbalance and transmission service provided by Duquesne to the EGS pursuant to its
OATT. Although Green Mountain has provided additional security to PECO to secure
these types of costs, Duquesne must rely on Green Mountain's license security
requirements to repay these costs in case of a default.

Duquesne is also currently at financial risk for energy deliveries in the period between
an EGS's default and the time Duquesne initiates provider of last resort ("POLR")
service for those EGS customers. In that period, the customers remain contractually
customers of the EGS and are not yet on Duquesne’s POLR service. In those
circumstances, the EDC or the EDC’s agent (i.e., a Regional Transmission Organization
such as PJM) supplies energy to the customers of the defaulting EGS until transfer to
the EDC's POLR service is accomplished. Using historic deli very data adjusted to
Green Mountain's present load in  Duquesne's service territory, Duquesne
conservatively estimates its exposure from a Green Mountain peak penod default to be
$233.771 (June). $295,290 (July) or $274,699 (August), respectively.! Duquesne
believes that Green Mountain’s current securily requirement should be established at a
level adequate to offset liabilities related to a possible default, including to the extent
possible EDC expenses incurred as a result of that default. The substantial reduction
requested by Green Mountain to its license security requirement frustrates this
fundamental requirement of Section 2809(c) and Section 54.40 of the Commission’s
regulations.

Alternatively. the Commission Should Defer Action on Green Mountain's Petition Until
Its Rulemaking on EGS License Security Requirements is Completed.

At its December 19, 2002 public meeting, the Commission adopted an ANPR in
Advanced Notice of Proposed Rulemaking for Revision of Chapter 54 of the
Pennsylvania Code Pertaining to Electric Generation Supplier Licensing, Commission
Dkt Nos. L-00020158, P-00021989 published at 33 Pa. Bulletin 31 {January 4, 2003).
The issues wdentified for comments in that notice included “[wlhether the current
bnr‘id‘mg requirements cause EDCs to assume an unreasonable financial rnisk when

5Ss default on their obligations” (Issue 5). Comments were filed in response to the
ANRR by several parties on March 5, 2003 which are currently under review by the
Commission  Duquesne submits that the Commission should not reduce security
requxrement.;, for any EGS until it has fully considered the issues identified in the ANPR

! Duquesne performed thls calculation using historic on-peak and off-peak consumption data for

June, July and August 2002 The consumpt on was adjusted to reflect Green Mountain's present load on
Duquesne’s systemn {approxirately 85% of she 2002 load; and priced at a conservative average of $25
per MW price
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and the comments filed by interested parties

reduction in the license security requirement requested by Green Mountain places at

nsk every EDC in whose service ferritory Green Mountain provides service.

Commission should not act on Green Mountain's petition until it has fully considered all

of the issues addressed in the ANPR and all of the comments received.

Commission should defer any actton on the petition until that rulemaking 1s completed.

Please add the undersigned counsel below to the cfficial service list in this matter as

counse: for Duquesne Light Company.

Kirkpatrick & Lockhart LLP
240 North Third Street
Harrisburg, PA 17101-1507
C{717) 231-4500
{717)231-4501 (Fax)
ddelaney@kl.com

Duquesne Light Company
411 Seventh Avenue, 9-1
Pittsburgh, PA 15219
(412) 393-3662

(412) 393-5602 (Fax)
therskovitz@dge com

o Robert Bennett, FUS
: Servic‘e’ List

Respectfully submitted,

vl

- Daniel P. Delaney

Richard S. Herskovitz

Counsel for Duguesne Light Company

Duquesne believes that the 70%
The

The
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OFFICE OF CONSUMER ADVOCATE
555 Wainut Street 5th Floor, Forum Piace
: Harrishurg, Pennsylvania 17101-1923
3F§Wlt~{ A‘ POPOWSKY (717) 783.5048 FAX {717)783-7152
- Consumer Advocats E-Mail: pacca@ptd net

April 14, 2003

James J. MeNulty, Secretary
PA Public Utility Commission
Commonwealth Keystone Bldg.
400 North Street

PO Box 3265

Harnisburg, PA 17120

Re:  Petition of Green Mountain Energy Company for
Waiver of Provisions of 52 Pa. Code § 5440
(Relating to Bonds or Other Security)

Docket Nos. P- and A-110073

Dear Seeretary MeNulty:

Enclosed for filing please find an original and three copies of the Notice of
lntervention and Public Statement of the Office of Consumer Advocate in the above-referenced
proceeding.

A copy of this document has been served upon all parties as evidenced by the
attached Certificate of Service.

Sincerely yours,

SN

Tanya § McCloskey
Sentor Assistant Consumer Advocate
nv3ung $,A¥§"§,33338

A
Eaclosure Jvd

%‘?n All parties of record 0S:E Wd 1l BV ED DOCUME NT
= ©oasaEond FQOLDER




BEFORE THE

P[:NNSY[ VANIA PUBLIC UTILITY COMMISSION

Petition of Green Mountain Energy Co.

For Partial Waiver of the Provisions of : Docket No. P-_ and
52 Pa. Code § 54.40 (Relating to Bonds : A-110073

or Other Security) :

S

NOTICE OF INTERVENTION

Pursuant to 52 Pa. Code Sections 5.71-74, the Office of Consumer Advocate hereby gives
Notice of Intervention in the above-captioned proceeding. A copy of all cofrcspondcnce and
notices. documents. orders or other communications with respect to the above-captioned
proceeding should be addressed to the following:

Tanya I. McCloskey

Senior Assistant Consumer Advocate
Office of Attorney General

Office of Consumer Advocate

555 Walnut Street 5th Floor, Forum Place
Harrisburg, PA 17101-1923

Respectfully submitted,

Tanya@ M&[mkcy

Sentor Assistant Consumer Adx ocate
[ori A, Herman

Assistant Consumer Advocate

DATED: April 14, 2003 RVBBOS S }} VL 339

OCKETE
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~ PUBLIC STATEMENT OF THE
OFFICE OF CONSUMER ADVOCATE
PURSUANT TO 71 P.S, SECTION 309-4(e)

Act 161 éf“{he Pennsylvania General Assembly, 71 P.S. § 309-2, as cnacted July 19,
1976, authorizes the Consumer Advocate to represent the interests of consumers before 'the
’Pennsylvama Public Utility Commussion ( “PUC™ or “Commission"’}. In accordance with Act
161, and for the following reasons, the Consumer Advocate determined to file a Notice of
[ﬁtemzhtinn and to participate in the proceeding involving the Petition of Green Mountain
Energy Company for partial waiver of the provisions of 52 Pa. Code § 54.40, relating to electric
generation supplier Iicénsmg regulations. Petitioner requests that the Commission allow it to
rcduc:e its security requirement from the required $1.803,608 to $543,609. '

The Petition raises important questions regarding the :idequacy of Green Mountain's
proposed reduction to its security obligation as required by the Commission’s regulations. By
intervening in this Petition, the OCA seeks to ensure thaf Gréen Mountain's customers and all
other customers will be protected by the Commission's regulations as intended by the Electricity

Customer Choice and Competition Act.

BOCKETE
JN23 A |
DOCUMENT
FOLDER
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James J. MeNulty, Secretary
PA Public Utility Comimission

Commonwealth Keystone Bldg.

400 North Street
PO Box 3265
Harmsburg, PA 17120

Deur Secretary McNulty:

OFFICE OF CONSUMER ADVOCATE
" 555 Waliiut Street Sth Floor, Forum Place
Harrisburg, Penngylvania 1710G1-1923

(747) 783-5048

April 14,2003

- FAX(717)783-7152
E-Mall: paoca@pld nat

Re: - Petition of Green Mountain Enérgy Company for
Waiver of Provisions of 32 Pa. Code § 54.40

{Relating to Bonds or Other Security)
and A-110073

Docket Nos. P«

~ Enclosed for tiling please find an original and three copies of the Answer of the
Oftfice of Consurer Advocate in the above-referenced proceeding,

A copy of this document has been served upon all parties as cvidenced by the

attached Certificate of Service.

Enclosure

cer Al parties of record
73714

Sincerely yours,

Tanya \Ac% loskey %A}a/

Sentor Assistant Consumer Advocate
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AGIN -

PENNSYLVANIA PUBLIC UT!L[TY COMMISSIO

Petition of Green Mountain Encrgy Co.

For Part:al Waiver of the Provisions of : Docket No. P- and
52 Pa Code § 54.40 (Relating to Bonds : - A-110073
or Other Secunty) ORI '

ANSWER OF THE OFFICE
OF CONSUMER ADVOCATE

On March 24, 2003, Green Mountain Energy Company (Green Mountain) filed a
Petition seeking partial waiver of the electric generation supplier hicensing (EGS) regulations at 52
. Pa. Code §54.40.' Ip its Petition, Green Mountain requests Commission permission to allow it to
maintain its FGS license with an adjusted security requirement in the amount of $543,609. which
will replace a letter of credit in the amount of $1,803,608. The Petition is unclear as to the period
for which Green Mountain 15 requesting an adjusted security requirement.

Green Mountain argues that a reduction in its security requirements 1s appropriate tor
several reasyons. First, Green Mountain argues that in the event of default, there is no tax risk
because it has paid its estimated 2003 Gross Receipts Tax (GRT) obligation in full. Petition, §11.
Second, Green Mountain claims that its customers would not experience any financial harm because
these customers are paying a premium to the "price to compare“’ and. therefore, no "lost savihgs*'

would result  Petition, § 7. Finally, Green Mountain notes that 1t has a secunty agreement with

17134335 '
‘ The Office of Consumer Advocate received a&‘(ﬂ&%ﬂgv ‘§)‘\}§I‘Slpn of this Petition;
therefore, the OCA’s Answer does not contdin a response to paragraph 16. )
OCKETE  0G:€ Hd Nl ¥AVED
1

sp s & - X
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PECO Hh‘ergy, Ine. (PECO) to ensure the delivery of energy on behalf of the Competitive Disccuntk
Service (CDS) customers it serves in PECO’s service territory. ’P‘ctiﬁon, 949, |

The Office of Consumer Advocate (OCA) submits ihat Green Mountain’s Petition
should be denied.  Green Mountain’s arguments are fiaw2d for several reasons. First, Green
Mountain primarily advances an argument that it made in the Commission’s recent Advanced Notice
of Proposed Rulemaking (ANPR) regarding the Commission’s regulations on s‘ec:umy requirements
for licensees. i e. that onice its pre-payment ofthc GRT is made on March 15% there is little risk from
the default ot the EGS. The prepayment of an estimate of the 2003 GRT does not reduce the need
for security, however. Anestimateis just that, an estimate. Changes in the level of business activity
will alter the obligation.  Additionally, the estiniale does not account tor such things as the
reconciliation of the previvus year’s estimate of taxes to actual taxes owed or any settlement of prior
tax years’ obligations that may still be mn dispute or not final. [t also does not account for tax
obligations other than GRT that may be due.* Moreover, even the GRT tax 6b1i gation will come duc
again for the subsequent year, necessxtating the reinstatement of the letter of credit or bond. Green
Mountain has argued 1n this regard that its obligation arises only between Januvary 1* and March 15
so it uses an average value for that time period to caleulate the bond obligation. Green Mountam 5
'argumcm, however, does not acéuratel_y represent its obligéticm and leaves the Commonwealth

undersecured.’

e The OCA would also note that Green Mountain did not provide any verification from
the Department of Revenue that the estimated tax obligation had been paid in full or that the
Department agreed with Green Mountain’s estimate of the tax obligation. ~

! Green Mountain®s assertion that its tax obligation is based on an aggregation of gross
xmcxpts for a 74 day period between fanuary 1* and March 15" is not accurate. Petition, §12. The
(continued...)
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Second, Green Mountain’s Petition does not fully recognize the other important
purposes of the security requitements. The Electricity Generation Customer Choice and Competition
Act (the Act), Section 2809(c)(1), sets torth the purpose of the security as follows:

In order to ensure the safety and reliability of the generation of electncity in this
Commonwealth, no energy supplier license shall be issued or remain in force unless
the holder wmp)m with the following:

(1) Fumishes a bond or other security approved by the commission in

form and amount to ensure the financial responsibility of the electric

generation supplier and the supply of electricity at retail in

accordance with contracts, agreements or arrangements.

66 Pa.CS. §2809(c)(1 )(i)(emphasis added). As can be seen, the intent of the Act is to ensure the
financial responsibility of the EGS for more than just the payment of an estimate ot one-year’s GRT.
The sceurity 1$ (o s€rve an important consumer protection purpose to ensure that the EGS meets its
obligations under its contracts. agreements and arrangements to consumers.

Green Mountain argues, however, that since it serves customers generally at rates in
excess of the price to compare, there will be no consumer losses 1t it defaults on its contract
obligations and thus no consumer protection is needed. Petition, 147 and 8. The custorner contracts,
agreements and arrangements, however, involve more than lost savings. Customers are at 1isk ina
supplier default for direet financial losses of such things as deposits, prepayments, or credits on

budget billing plans. Additivnally, customers are at risk for unresolved billing errors, and even for

*(...continued)
obligation, if the EGS intends to be in business for the full tax year, is based on the estimated annual
gross receipts. That obligation arises, in full, on January 1", and the risk to the Commonwecalth 1s
100% of that obhgation every day. The use of an average of aggregate gross receipts for 4 74 day
period would leave the Commonwealth inadequately secured. Additionally, the obligation for the
actual tax, prior year's reconciliation of estimated taxes to actual taxes owed. and prior year’s taxcs
that have not been finally settled remains throughout the year
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payments made on incorrect bills. Allowing Green Mountain to reduce its level of bondi;lg below
the amount called for in the regulations would thwart these important consumer protection purposes.
“This is particularly problenyatic as Grcén Mountain serves as the CDS provider for over 30,000 of
PECO’s customers. As the Commission is‘aware, the bankruptey of PECO's other large CDS

provider resulted in consumer losses that have not yet been repatd to consumers.
| The fact that Green Mountain hag posted éécurity to PECO under the CDS program
ducé not alter the importance of the Commission’s security. The sccurit;,'pcssted for PECO’s benefit
1s to secure Green Mountain®s obligations to PECO for the delivery of energy. Itis the costto PECO
of'such things as replacement energy that is secured by the PECO bond, not any of Green Mountain’s
obligations to its CDS customers or to the Commonwealth. The Commuission’s security requirement
must secure all of Green Mountain’s other obligations to the Commonwealth and to customers.? -
Finally, the OCA would note that the Commission has 1ssued an Advanced Notice
of Proposed Rulemaking to consider revisions to the regulations regarding security. In its Petition,
Cireen Mountain advances the same arguments that it did in the Rulemaking. The OCA, and other
pamcs, have filed comments and reply comments in the Rulemaking. T hg OCA submits that
security should not be reduced ’until the issues identificd by the Commission in the Rulemaking can

be fully considered.

The OCA would also note that Green Mountain serves customers in service territories
other than PECO’s and may have obligations to other EDCs.

&
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WHEREFORE, for the reasons set forth above, the OCA submits that the Petition of Green

Mountain should be denied.

Respectiully submitted,

T"mya J Mc(ébskcy
Senior Assistant Consumer Advocate
Lori A, Herman

Assistant Consumer Advocate

Counsel for:
Irwin A. Popowsky
Consumer Advacate

Office of Consamer Advocate

555 Walnut Street 5 Floor, Forum Place
 Harrisburg, PA 17101-1923

{717y 783-5048

Dated: April 14, 2003
73647
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James J. McNulty, Secretary @ il
Pennsylvania Public Utility Commission duL 22 2003 = R
Commonwealth Keystone Building, 2™ Floor | >
400 North Street
Harrisburg, PA 17120

Re: Petition of Green Mountain Energy Company for Partial Waiver of the |
Provisions of 52 Pa. Code § 54.40 (Relatmg to Bonds or Other Secunty)
Docket No. A-110073
Dear Secretary McNuity:

PECQO Energy Company (“PECQ") protests and opposes the above-captioned
Petition of Green Mountain Energy Company ("Green Mountain”} to reduce its Electric
Generation Supplier ("EGS”) license security requirement from $1,803,008 to $543,609
Green Mountain operates as an EGS and as a Competitive Default It Service { CDS

Provider in PECO's service territory.

PECO submits that the petition should be denied as the requested reduction
does not comply with the Public Utility Code and Pennsylvania Public Utility
Commission {"PA PUC" or "Commission”) regulations regarding EGS license security
requirements. In the alternative, PECO submits that the PA PUC should defer action on
Green Mountain's Petition and should not reduce security requirements for it until the
Commission has fully considered the issues being addressed in the Advanced Notice of
Proposed Rulemaking for Revision of Chapter 54 of the Pennsylvania Code Pertaining

to Flectric Generation Supplier Licensing, ("ANPR") Commission Dkt. Nos. L-00020158,
P-00021989 published at 33 Pa. Bulletin 31 (January 4, 2003}

Contrary to Green Mountain’s assertion that “the Commission need only consider
the risk Commonweaith taxes will go unpaid” (Petition at § 8, pg. 4) in establishing the
appropriate level of required security, Section 2808(c) of the Public Utility Code, 66 Pa
C.S § 2809 (c) includes an additional purpose. it states explicitly that the security is
designed not only to ensure the EGS' "payment of gross receipts tax . . .", but also "the

\‘;35 P2IGIG)
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supply of electricity at retail in accordance with contracts, agreements, or
arrangements.” Similarly, Section 54.40 (b) of the Commission's regulations, 52 Pa.
 Cade § 54.40 (b} highlights that the required security is designed as well to secure
electric distribution companies’ ("EDCs") claims for losses incurred as a result of an
EGS' failure to

supply electricity pursuant to its contracts, agreements or arrangements. The
Utility.com default provided clear examples of the substantial losses EDCs suffer in
such instances. As noted in Comments filed by The Energy Association of
Pennsylvania in the ANPR, “Utility.com’s departure caused EDCs to incur: (1) data
transfer and other costs to switch Utility.com’s customers to POLR service outside of
standard procedures, (2) administrative costs to calculate non-standard bills and then
field the resulting customer inquiries, {3) power pool penaities, (4) notification costs to
adv.se Utility.com customers of what happened and what was being done about it, (5)
purchase costs for generation to serve the switched customers, (6) administrative costs
to compile data for the Office of Consumer Advocate . .. ." {(EAP Comments, pgs. 2-3)
Accordingly, Green Mountain's bond must be maintained in an amount sufficient o
ensure payment not only of gross receipts tax but also of liabilities associated with its
failure to supply electricity at retail in compliance with contracts, agreements, or
arrangements. In short, the security should also be designed to cover EDC expenses
resulting from any such default.

Moreover, as for the PECO CDS customers Green Mountain serves, Green
“Mountain's statements concerning the purpose of CDS security are also erroneous. In
particular, its statement that the security “would more than adequately protect the [sic)
all Green Mountain CDS customer savings in the unlikely event of defauit . . . .” (Petition
at § 9, pg. 5) does not comport with the terms of the Commission-approved CDS
Agreement. Under the terms of that Agreement, the CDS security covers “any . . .
damages or losses . . . suffered by [PECO] as aresult of . . default by the CDS
Provider.” (CDS Agreement, Section 18, pgs. 14 — 19) The security does not cover any
lost savings of Green Mountain’'s CDS customers. Therefore, Green Mountain cannot
rely on the existence of its CDS security as a basis for seeking reduction of its statutorily
required security. ‘

Finally, under any circumstances, as stated previously, the Commission should
not act on Green Mountain's petition untit the above-referenced ANPR is complete and
all of the issues addressed in that rulemaking have been fully considered. Most notably,
the Commission identified for comment the issue of “[wlhether the current bonding
requirements cause EDCs to assume an unreasonable financial risk when EGSs default
on their obligations.” (Issue 5)
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Green Mountain’s petition, however, fails entirely to address this critical issue.
Respectfully submitted,

Ol Shroed]

Delia W. Stroud
Counsel for PECO Energy Company

Ce:  Robert Bennett, FUS
Service List
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Mr. James J McNulty, Secretary
Pennsylvania Public Utility Commission
- P.Q. Box 3265

Harrisburg, PA 17105-3265
Re:

Docket No. A-110073: Petition of Green Mountain Energy Company

for Partial Waiver of the Provisions of 52 Pa. Code § 54.40
{Relating to Bonds or Other Security)

Dear Mr MeNulty:

Per Rule 5.61(a) of the Commission’'s Administrative Rules of Practice
and Procedure, the Energy Association of Pennsylvania encloses the

original and three copies of its answer in the above-referenced
proceeding.

Please add the undersigned counsel to the official service list in
this matter as a participant.

Respectfully submitted,
DOCUMENT 3, . ,
FOLDER g

Dan Regan
‘ - Vice Pres;dent & General Counsel
enc. ' '

® F
| ‘Ener‘gy 40 ek hhalStoatl St 3L HadBourg, Pennsyivania 17102

" Association 7) 901-0600 « Fax (717) 901.0611 -

.\ {‘ of Pennsyluatia Telephone (717) ax( ) * vww.anergypa.org.
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of Green Mountain Energy
Company for Partial Waiver of the

- Provisions of 52 Pa. Code § 54.40
(Relating to Bonds or Other Security)
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Docket No. A-110073

Pursuant to Section 5.61(a) of the Commission’s Rules of Administrative Practice

and Procedure,’ the Energy Association of Pennsylvania (the "Energy Association")

answers the petition filed by Green Mountain Energy Company ("Green Mountain”) on

March 24, 2003 (the "Petition”)* and states as follows:
DOCUMENT
FOLDER ANSWER
The Energy Association opposes the Petition, which seeks a 70% reduction in the
bond underlying Green Mountain’s electric generation supplier ("EGS") license. For
reasons presented below, the Petition should be denied. In the altemative, and at a
minimum, the Commission should defer consideration of the Petition until the Commission

rules on the issues raised through the Advance Notice of Proposed Rulemaking on

security for EGS performance® (hereafter, “Docket No. L-000 a)c KETES
| _ H

o =17 008
52 Pa Code § 5.61(a). |

The caplion of the Petition indicates it would be filed in a lo-be-assigned "P" docket. It is the Energy
Association’s understanding that the Petition was instead filed in Docket No. A-110073. if this understanding

is incorrect, the Energy Association respectfully requests this answer be filed in whatever docket the Pelition
resides '

Advance Notice of Proposed Rulemaking for Revision of Chapter 54 of the Pennsylvania Code
Pertaining to Eleclric Generation Suppler Licensing, 33 Pa.B. 31 {2003).




Green Mountain claims Docket No. L-00020158 “should have no ‘bearing on
whether Green Mountain should receive a waiver of current security requ.irements”“ To
th‘e contrary, Docket No L-00020158 has a direct effect on thersecurity that Green
Mountain should be required to post.

Performance sécurity concermns three tyypes of financial exposure: payment of gross
receipts taxes, compensation to consumers for “lost savings" and a series of “Supplier
Defautt CoSts"‘ that are horne by electric distribution companies (‘EDCs") in the wake df an
EGS‘ default.® Through Docket No. L-00020158 — which has already generated a series
of initial and reply comments, including those filed by Green Mountain — the Commission
is assessing the size of these exposures, the adequacy of current security measures, and
various avenues of procedural and substantive reform.

The P’etition fails to address Supplier Default Césts except for some references to
agreements Green Mountain has with PECO Energy Company (*“PECO") incident to
Green Mountain providing Competitive Default Service in PECO's territory.’ Yet, as
iflustrated in Duquesne Light Company’s April 8, 2003 protest to the Petition, the Supplier
Default Costs stermming from a Greén Mountain default are substantial, and for this reason
alone Green Mountain's bond should not be reduced until the Commission determines

how Supplier Default Costs should be handled.

A Petition at p.2, n.1.

5 & “Commenls of the Energy Association of Pennsylvania,” Docket No. L. 00020158 (Mar 5, 2003)
at 2.3, .6 A copy of the body of these comments is appended herete as “Attachment A" for inclusion in the
record in this docket.

8 Petition, 4 9.




Separately, the Commission dpen‘ed Docket  No. | L-00020158, a generic
'proc:eeding, because the issues in that docket had repercussions thrdughout
Pennsyivania. These issues should not be prejudged through action on a single EGS'’s
petition to reduce its bond.

WHEREFORE, the Energy Association of Pennsylvania urges the Commission to
deny Green Mountain's March 24, 2003 petition in this docket; or, in the alternative, to
hold this petilion in abeyance pending resolution of the issues raised in Docket No.
L-OOGZ(NS&

Respectfully submitted,

ENERGY ASSOCIATION OF
PENNSYLVANIA

By: | %

DAN REGAN
Vice President & General Counsel

DATED. April 16, 2003
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Consumer Advocate, the Office of Small Business Advocate and each of the five
Commissioners. ,

enc

ccl

Hon. Aaron Wilson, Jr. (VIA FIRST CLASS MAIL — w/enc.)

Bulletin, 33 Pa B. 31, the Energy Association of Pennsylvania encloses the original and
15 copies of its initial comments in the above-referenced proceeding. Concurrent with
this filing, the Energy Association is mailing copies of its comments to the Office of

; v Energy. » » 800 North Third Street, Suite 301,Ham§buyg, F’ennsyivania 17102‘
7 Assodation Telephone (717) 801-0600 + Fax (717) 901-0611 « www.energypa.org
/ “ of Permsylvania '
y ¥ ,/
P L .
L5 = 0
T, T2
Tl \ —
March 5, 2003 SO L
'"'r:.r:1 e Kl
. . _ wmooEm T
Mr. James J. McNulty, Secretary PSR o
Pennsylvania Public Utility Commission g e
P.O. Box 3265 RS
Harrisburg, PA 17105-3265 [e=
Re:  Docket No, L-00020158: Advance Notice of Proposed Rulemaking for Revision
of Chapter 54 of the Pennsylvania Code Pertaining to Eleciric Generation
Supplier Licensing Lo
Dear Mr. McNu!tyi

Per the notice appearing in the January 4, 2003 issue of the Pennsylvania

Please advise if you have any questions concerning this filing.

Respectfully submitted.
Dan Regan
Vice President and General Counsel

Hon. Glen R. Thomas, Chairman (VIA FIRST CLASS MAIL— w/enc.)

Hon. Robert K. Bloom, Vice Chairman (VIA FIRST CLASS MAIL — wlenc.)
Hon Terrance J. Fitzpatrick (VIA FIRST CLASS MAIL — w/enc.)

Hon. Kim Pizzingrilli (VIA FIRST CLASS MAIL — w/enc.)

Office of Consumer Advocate (VIA FIRST CLASS MAIL — w/enc.)
Office of Small Business Advocate (VIA FIRST CLASS MAIL — w/enc.)




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Advance Notice of Proposed Rulemaking )
For Revision of Chapter 54 of the )
Penrisylvania Code Pertaining to Electric )
Generation Supplier Licensing )

Docket No. L~00020158

COMMENTS OF THE ENERGY ASSOCIATION OF PENNSYLVANIA

Pursuant to the Advance Notice of Proposed Rulemaking Order (“Adﬂrance
NOPR") adopted by the Commission on December 19, 2002 and published in the
Jahuary 4,2003 issue of the Pennsylvania Bulletin' the Energy Association of
Penngylvania (the "Energy Associétion“), acting on behalf of its electric distribution
- company (“EDC")‘E members, provides the foliowing general comments as well as

responses to the Advance NOPR's 12 specific questions:
GENERAL COMMENTS
As nioie‘d in the Advance NOPR, this docket traces s roots to a petition the Energy

Association filed in January 2002.2 That petition was motivated by a series of instances

where Commission-imposed bonds proved inadequate to cover the expenses incurred

i 33 Pa.B. 31 (2003).

As defined in the Electricty Generation Customer Choice and Competition Act [hereinafier “the
Eletiric Choice Act’], see 66 Pa, C S.§2803.

3 “Pelition of the Erergy Assocation of Pennsylvania for Amendnieht of 52 Pa. Code § 5440

{Electric Generation Customer Chotce: Electricity Generation Supplier Licensing: Bonds or Other Security)”
Docket No. P-00021838 (fied Jan. 16, 2002) [hereinafter “the Energy Association’s Bonding Pett: on}. A

copy of the Energy Association's Bonding Petition is appended hereto as “Attachment A for inclusion in the
record in this docket.



and losses suffered when electric generation suppliers ("EGSs") abruptly ceased providing

retail electric service. Consistent with reacting to a series of specific individual events, our

January 2002 petition urged a relatively specific set of reforms ranging from increasing the

size of the security requirement to permitting altemative forms of security to reforming the

'pr‘ocess for adjusting the amount of security an EGS must post. The January 2002 petition

also called for the Commission to recognize the right of EDCs to implement their own
performance security requirements through provisions in their tariffs.

With the benefit of having 14 months to reflect on performance security, it has
become clear that the central question is to decide which obligations are appropriately
secured through Commission regulations, and which are best ‘secured through
Commission-approved provisions in EDCs' tariffs. At least three arguments can be
made in favor of securing virtually all EGS performance through tariff provisions.

First, since EDCs suffer most of the losses arising from EGS non-petformance,
EDCs are in the best position to identify and quantify them. In its Bonding Petition, the
Energy Association identified a number of these losses in the context of the Utility.com
case:

Néverthe!essi one need only look at the sudden departure of Ulility.com,

Inc. (“"Utility.com™) to see that a $250,000 bond is insufficient to cover the

significant costs that must be incurred to return an EGS’s customers to

Provider of Last Resort (“POLR") service in the wake of a departure

outside the Commission’s regulations. As the Commission knows all too

well, Utility.com became insolvent and abruptly withdrew from the retail

electric market in violation of Pennsylvania law and the EDCs' tariffs.

Utility.com’s improper exit triggered a gross receipts tax (“GRT")

deficiency of at least $472,178, which was, by itself, well in excess of

Utility.com's $250,000 bond. in addition, Utility.com’s departure caused

EDCs to incur (1) data iransfer and other costs to switch Utility.com’s

customers to POLR service outside of standard procedures, (2)
administrative costs to calculate non-standard bills a’nd then field the

.2




resulting customer inquiries, (3) power pool penalties, (4) notification costs

to advise Ulility.com customers of what happened and what was being

done about it, (5) purchase costs for generation to serve the switched

customners, (6) administrative costs to compile data for the Office of

Consumer Advocate, and (7) expenses to compensate customers, as

appropriate, for damages suffered as a result of Ultility. coms fazfure to

comply with its supply contracts and Commission regulaz‘lons
"Even as to the one exposure clearly identified in the current regulzations — the payment
of gross receipts taxes — one could argue that performance should be secured kthrough |
tariff provisions because the Electric Chaoice Act specifically provides that EDCs are
ultimately liable for any deficiency.®

Second, EDCs have extensive familiarity with the ever-evolving array of
instruments used in today’'s markets to secure performance, eg., bonds, letters of
- credit, cash collateral and corporate guarantees. Through direct experience, EDCs are
also aware of the subtleties of these arrangements, particularly with regard to defining
events of loss and pursuing claims. As the parties expased to losses resulting from EGS

non-performance, EDCs are amply motivated to identify advances in security

instruments and appropriately reflect them in the administration of their tariffs °

ey

4 id. § 2 (emphasis added, footnotes omitted).

& 66 Pa.C.S § 2809(c)(2).

8 The converse is also true. To the extent an EGS's non-performarnice results in losses that are borne
by other parties, security against such fosses should not be established through EDC teriffs, Consider a
claim for the “lost savings” a customer shoulders when the customer’s low-cost EGS fails to perform and the
cusfomer is transferred to higher-priced “provider of last resort” service from an EDC. This loss is borne by
the: retail customer, not the EDC,; the loss is defined by the EGS-customer contract, which the EDC is not
party to; and an assessment of a lost savings claim would require the EGS to disclose retail prices,
marketing strategy and other commercially sensitive information. Because af these distinctions, the EDC’s
tariff is not the appropriate vehicle for establishing security against ‘ost savings. The Elecrtric Choice Act
does not obligate the Comimission fo require security against these losses erther but if the Commission
elects to do so it would need to proceed through regulations.

-3




Finally, the pkudent administratibn of a security instrument often requires ongoing
oversight of the day-to-day financial condition of the company providing the security, as
well as counter-parties or guarantors. EDCs have been the subject of such oversight,
and they are qualified to specify and obser\/e appropriate monitoring levels for EGSs.

The main argument favoring continued reliance on regulatioh centers on concern
that EDCs will use their tariffs to unduly burden EGSs, erect barriers to entry, and
otherwise stymie the development of a retail market for electric generation. This
argument completely overlooks the tariff approval process, wﬁich affords the
Commiséion a full opportunity to examine proposed tariff language and allows
consumer advocates and EGSs an opportunity to ‘raise‘ objections. In addition, this
‘argument overlooks the Commission’s formal complaint and mediation processes,
which provide a forum for addressing any disputes over the application of tariffed
security requirements. For natural gas retail choice, the Commission has allowed
sUppIier security to be determined principally through tariffs, with the Commission
establishing broad standards and natural gas disfribution companies given flexibility to
set specifics within them;k7 Serious thought should be given to adopting that approach

for electric choice as well.B

! See 52 Pa, Code § 62.111, implementing 66 Pa.C.S. § 2207{c). Although Sectior 2207(c) and the
corresponding provision :n the Electric Choice Act, 66 Pa.C.S. §2808{c)(i), have sightly different wordings,
the electric provision is broad enough to permit the Commission to implement security requirements through
its authority fo approve tariffs and oversee their implementaiton.

°y - Handling performance security through EDCs tariffs would not require the Commisison to articulate
extensive prescriplive standards. Instead, the Commission could adopt a relativistic approach, e.g., a
presumption that an EDC's standards are far if its requirements are rio more burdensome than the
requirements the EDC must meet for its own purschases of wholesale power.

ol -



@ | S
SPECIFIC QUESTIONS

With the foregoing General Comments in mind, we turn to answering the 12

questions posed in the ANOPR.

1. Whether §54.40 should be amended to establish an initial bonding
requirement equal to either a specified percentage (now 10%) of the EGS’s
forecasted gross receipts for the first consecutive 12 months, or $250,000,
whichever is greater. Comments are requested regarding: (1) whether the
existing bonding level of 10% should be increased; and (2} whether the
default level of $250,000 should be changed. For a start-up company, what
criteria should be used to forecast gross receipts for the first 12 months?
As with many of the specific questions, the answer turns on whether the

Commission agrees to permit performance security to be established through EDC

tariffs rather than regulation. if the Commission decides to permit all of the risks borne

by EDCs — including the risk of non-payment of gross receipts taxes — to be handled
through tariff provisions, there WOuld be correspondingly few risks handled through
regulation and the initial security level would have to be determined in that context.
Although security against a gross receipts tax deficiency can and should be
handled through EDC tariffs,’ we understand the Commission may desire to continue in
this role. If the Commission continues to rely on regulations rather than tariff provisions

to estabiish performance security against gross receipt tax non-payment, experience

has proven that the 10% standard is too low.™ The Energy Association advocates

e See p.3, infra

d Ses Erergy Association Bonding Petition 1] 2.
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sefting the nwtial bonding requyirement at 15% of forecasted gross receipts or $250,000,
whichever is greater.™ |

For a start-up EGS,™ the initial security requifement should be determined on the
basis of a bu’siness plan which would be submitted by the EGS and which would show
projected revenues for the next 12 months. The initial level should then be subjest to
quarterly adjustment. For at least the first year of operation, the start-u p’ EGS should be
required to file quarterly bpdates of its business plan | showing changes between
projected and actual revenues for the preceding quarter(s) and projected revenues for
the next 12 months.™ Independent of the quarterly filing requirement, EGSs should also
~be required to increase their security levels betWeen filings if their actué! gross receipts

reach & level that causes their filed security to fall below the 15% level.

2. If an EGS does not have a business history in the Commonwealth, whether
it should be required to update its gross receipts revenue forecast
quarterly for the initial consecutive twelve-month period. How would this
be done for a start-up company?’ Normally, the gross rece:pts tax is based
upor two-year old data. What is the impact of this?

By our definition, an EGS that does not have a business history in the
Commonwealth is a “start-up EGS.” It would be required to submit an initial business

plan and quarterly updates as specified above.

& See, id {4 If the Commission elected to require EGSs to post secunty against lost savings, the

15% threshold woulc have to be adusted accordingly.
12 We define “start- up EGS" as any EGS that has not collected revenues in each of the preceding
four quariers.

" See Energy Asscciation Bonding Petition § 4.

" Id.




The use of data that is two years old is inadequate given the dynamics of the
retail electric business and the résu(ting substantial risk that security based on old data
will prove inadequate when a default occurs. One need only consider Utility.com, where
the $250,000 initial security was not even adequate to cover unpaid gross receiptsy
taxes (totaling over $400,000) let alone all the other costs resulting from Utility.com’s

default.

3.  Whether on December 1 of each year, every EGS should be required to
provide the Commission with a gross receipts revenue forecast for the next
calendar year, if only to ensure the EGS' financial security is sufficient to
satisfy its GRT obligation. How would this requirement work for start-up
companies?

Start-up EGSs should file updated business planks quarterly, as noted above, and
all other EGSs should be required to file annual revenue forecasts. Regulations should
further provide that even if an EGS no longer qualifies as a startup EGS, the
Commissian can still require the filing of quarterly business plans if past plans show a
pattern of projected revenues falling substantially below corresponding actual revenues.
In these cases, the deviation between projectec¢ and actual revenues creates a
significant risk that existing security will be inadequate.'® The Commission can protect
against this inadequacy by capping the revenue an EGS can collect or the number of
customers EGS can serve under its license, but quarterly business plan filings and

quarterly adjustments in the security level are easier to administer and more in keeping

with fostering a competitive electric retail market.

e If the Commission also piaced EGSs under an affirmative duty to mcrease their security levels
between filings in the face of increased revenues, see, Answer to Specific Question 1, infra, significant

deviations between projected and actual revenues would indicate regulatory evasior,
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4. Whether § 54.40 should specify what "other security approved by the
Commission" is and whether letters of credit and corporate guarantees
should be listed as approved types of security.

~ As noted above, the types of acceptable inystrumehts can be defined more flexibly
it performance security were handled through Commission-approved tariffs, If the

Commission instead persists in its current system of establishing security standards

through regulation, the list should be confined to surety bonds that include an

appropriaté endorsement to make the Surety pay on a claim within 10 days,'® letters of
credit’? and, perhaps, corporate guarantees.'® The Commission should also consider
requiring the guarantor to provide the type of information listed for EGSs in the

resporise to Question 12 below.

5. Whether the current bonding requirements cause EDCs to assume an
unreasonable financial risk when EGSs default on their obligations.

Yes. This was the thrust of the Energy Association's Bonding Petition, and what

was said in January 2002 remains true today.

*® . See Energy Association Bonding Petition {6, n 20.

" See Energy Association Bonding Petition § 7 (“{Tlhe Energy Association recommends amending
Secton 54,40 to recognize unconditional, irevocable standby letters of credit for the full value of the
financtal assurance, issued through a bank with a minimum corporate debt rating of “A” by Standard & Poor,
or “AZ" by Moody, or equivalent short-term debt rating by one of these agencies.”)

® If the Commission is going to accept corporate guarantees, it should at a minimurm require that
the guarantor provide evidence quarterly to verify its creditworthiness and demonstrate that it meets or
exceeds minimum credit ratings. See Energy Association Bonding Petition § 8 (“Section 54.40 should
recognize corporate guarantees from affiliated credif support providers with invesiment grade ratings . .. ").
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6.  Whether EDCs should be permitted to establish and enforce
company-specific financial assurances provisions which EGSs would be
required to meet as a condition of each EDC's Electric Generation Supplier
Coordination Tariff.

Yes. As discussed at length in the General Comments above, the Energy
Association believes that since the EDCs bear the costs of default — even as to unpaid
gross teceipts taxes — the EDCs should be the primary source for determining which
security instruments are acceptable and in what amounts. Within Commission-imposed
standards, EDCs should have flexibility to establish and administer company-specific

financial assurance provisions through appropriate credit vehicles and in amounts at the

EDCs’ reasonable discretion,

7. What is the likelihood of a Utility.com situation reoccurring?
Marketplace instability continues to dominate the economic climate of the energy
industry. These factors suggest that the likelihood of another Utility.com has, if anything,

increased, thus adding even greater urgency to reforming current security reqUirements.

8.  Whether the Commission should continue its role as a bond obligee.
9. Whether the process should change through which claims are made on
bonds. ; ,

10.  Whether the entities listed in the prioritization of claims should be assigned
different positions and whether there should be additions or deletions to
the list.

These three questions focus on different aspects of security administration, and

in each case the answer depends heavily on whether the Commission agrees that



performance security should be handled primarily through EDC tariffs. To the extent the
Commission takes the tariff approach, the EDC, not the Commission, would be the party
with rights against the security (whether as a bond obligee or otherwise). Also, the tariffs
would determine the claims process and the prioritization of claims.

If the Commission persists in handling performance security through regulation, &
few points are in order. First, to the extent the Commission administers bonds for EGS
financial security purposes, it should continue as bond obligee so that it céin provide a
forum for resalvingkcompeting claims

Second, the collection of unpaid groés receipts taxes has a priority over other
claims. Since the Energy Choice Act already obligates EDCs to cover this arrearage,19
there is no need for there to be a priority claim on the bond as well. Unpaid gross
receipts taxes should have equal priority with claims springing from the procurement of

replacement physical supplies. %

11.  What are the financial impacts of amending § 54.40 on EDCs EGSs, the
censumers, PUC, Department of Revenue?

Raismg performance security to an adequate evel improves market stability and
increases stakeholder confidence, two conditions favorable to the expansion of the retail
‘ ’markét for electricity. Enhanced assurances more properly assign costs and risks to
those responsible for them. The only EGSs that might suffer are those which have

chronicaily operated with less security than their operations warranted.

. Seentinfra.

# These claims should share an equal, supenor priority vis-a-vis lost savings cﬁéfms, consistent with
current Commission regulations. 52 Pa. Code § 54.40(f)(3).
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To the extent performance security is handled through ‘tariffs instead of

regulation, the Commission’s expenses for security administration — establishing initial

security levels, monitoring performance, updating security levels, managing claims,

determining priorities, etc. — will be significantly reduced. The Department of Revenue

should not be affected since gross receipts tax revenues are already guaranteed.

12.

Whether the regulations should provide for PJM Board default letters to be
provided to the PUC by the supplier in default within 15 days of the date of
the letters. These letters are referenced in PJM Interconnection, L.L.C.,
First Revised Rate Schedule FERC No. 24, Sectton 15.2 (relating to
enforcement of obligations)

Fifteen days is too late: A PJM Board default letter should be provided

immediately upon receipt. Moreover, there is other information that has such an

immediate impact on future EGS performance that the EGS should report it to the

Commission immediately. The Commission should develop a list of such financial

indicators, which would include:

v

A downgrade of an EGS's or an EGS affiliate’s Iong or short term debt rating by a
major rating agency in any Junsdlctlon

An EGS or EGS affiliate being placed on credit watch with negative implications
by a major rating agency in any jurisdiction.

A banksuptey filing of an EGS or an EGS affiliate in any jurisdiction.

Any action requiring filing of a Form 8-K by an EGS or an EGS affiliate in any
jurisdiction.

insolvency of an EGS or an EGS affiliate in any jurisdiction.

A report of a significant quarterly loss or decline in earnings by an EGS or an
EGS’s affiliate in any jurisdiction.
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v The resignation of key officer(s) or the filing of a lawsuit that could materially
adversely impact current of future financial results by an EGS or an EGS affiliate
in any jurisdiction.

v Notification on the first business day to the Commission by an EGS when an
EGS's Totai Net Obligation to PJM approaches the EGS's established working
credit limit ("WCL”") and the EGS is notified by PJM that they are approaching the

"WCL or when an EGS exceeds its WCL or the equivaient in any future PJM
credit policies. [See Attachment A — PJM Credit Policy, version 2.0 (xssued ‘
Sep. 1, 2002 - Current Section 1l f(1) and f(2).]

The Energy Association appreciates this opportunity fo comment and we urge
the Commission to take into consideration the points and authorities provided above as
it continues its deliberations in this matter.

Respectfully submitted,

ENERGY ASSOCIATION OF
PENNSYLVANIA

Yo Kagan—

DAN REGAN
Vice President & General Counsel

DATED: March 5, 2003
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VERIFICATION

L. A. Clifton Payne, hereby state that the facts above set forth are true and correct to the best of

my knowledge, information and belief and that [ expect to be able to prove the same at a hearing

held in this matter. | understand that the statements herein are made subject lo the penaltxcs of
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James J. McNulty, Secretary
Pennsylvania Public Utllity Commussion
400 North Street, 2™ Floor, M-West
Harrisburg, PA 17120

Dear Secretary McNulty:
Enclosed for filing on behalf of Green Mountain Energy Company are the original and three (3)

copies of its Reply to Answers, Protests and Oppositions to its Petition for Partial Waiver of Bonding

Requirements A copy of this document has been served on all parties, as evidenced by the attached

Certificate of Service.
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Before The
Pennsylvania Public Utility Commission

Petition of Green Mountain Energy Company

for Partial Waiver of the Provisions of : Docket No. A-110893
52 Pa. Code § 54.40 o o @ -
(Relating to Bonds or Other Security) : rm = ek
o — -
% A O
<z @ D
(#2233 o ,
, o ey L
Green Mountain Energy Company’s oA
Reply to Answers, Protests and Oppositions to its = o

Petition for Partial Waiver of Bonding Requirements

NOW COMES Green Mquntain Energy Company (*Green Mountain™), and
r&zplieé to the answers, protests and oppositions to its partiai waiver of fhe provisions of
the Pennsylvania Public Utility Commission’s (“Commission™) regulations at 52 Pa.
Cade § 54’.40 (reluting to bonds or other security).

1. On March 24, 2003, Green Mountain filed with the Commission its
Petition For Partial Waiver Of The Provisions Of The Commission’s Regulations At 52
Pa. Code § 54.40 (Relating To Bonds Or Other Security).

2. Green Mountain has recetved answers, protests and oppositions from |
Duquesne Light Company (“Duquesne”), the Office of Consumer Advocate (*OCA™),
the Energy Association of Pennsylvania ( ‘*BAP;‘) and PECO Energy Company
( f‘PEﬁCO"}.

3. Each of the parties urge the Commission to either deny Green Mountain’s
fequest to reduce its security requirement or to defer action untif the Conxnxission’s
proposed rulemaking regarding Section 54.50 of Title 52 of the Pennsylvania Code is |

final Advance Notice of Proposed Rulezma‘klngy for Revision of Chapter 54 of the
DOCUMENT EE@CKE?E
FOLDER W N 1120




Pennsylvania C‘aa’é Pertaining To Electric Generation Supplier Licensing, Docket Nos.
P 00021938 and L-00020158.

4 Duquesne argues that the security required of electric generation suppliers
(“EGSs™) also protects electric distribution companies (“EDCs™). Dugquesne argues that
the default of Utility.com resulted in financial loss for Duquesne and Utility.com
customers. Duquesne argues that EGSs should be required to provide sufficient security
to cover all pqtcn!ial expenses an EDC might incur if an EGS defaults,

5. The OCA argues that the security required of EGSs also protects the
consumers it serves. The OCA notes that EGS consumers could be at risk to lose
deposits, prepaymentks, credits or refunds due to unresolved billing errors.! The OCA
also argues that the hi gher sceurity is required because 160% of the Gross Receipts Tax
(“GRT") estimated obligation is owed as of January 1 of each year.?

6. Similar to Duquesne, PECO argues that the Commission-required security
also guarantees EDC losses. Specifically, PECO claims that the requi‘rerﬁent covers EDC
“claims for losses.”” PECO also raises the Utility.com situation, arguing that EDCs
suffered financial barm when that EGS defaulted. PECO also argues that the secun‘ty it

demands for the CDS program does not cover consumer lost savings.”

' Green Mountain does not require deposits or prepayments of any of its customers.

* The fact remains that the estimated tax is just an estimate. Despite the penalties that the Pennsylvania
Department of Revenue may assess for underestimates of GRT, an EGS's ulumate responsibility is to pay
the actugl \ax owed. The actual tax owed 15 based on revenues collected 1o that calendar year. Thus, the
tax owed cn January 1* is based on the company”s revenues billed on Janvary 1*. In order 1o assure the
Commission thut Green Mountain®s estimated taxes do not fall below sctual tuxes due, Green Mountam bas
offered 10 provide quancrIy updates of 1ts Pennsylvania gross receipts. :

¥ The security provided to PECO under the CDS program ts sufficient to cover reasonable costs and
habilities, which could wclude savings to customers. PECQO’s assertion that it would not be required to
pass along the customer savings would mean the CDS program 1§ gross over-secured. Requiring security
for nuo-existent risks is akuy to charging entrance fees and should not be supported by this Commission,
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7. The EAP reiterates the arguments of Duquesne and PECO, allcging the
costs to EDCs require the higher security level.

8. The Commission should reject the arguments in opposition. The
Commiséion can grant Green Mountain a partial waiver of its bonding requirement,
decrease the amount neccssary to maintain its EGS license and provide reasonable
protection of the Commonwealth’s interests. Thus, the Commission can uphold its
- statutory charge while allowing business to operate with minimal encumbrances.

9. | Wheﬁ an EGS defaults, there are costs incurred by the industry and
possibly conﬁumers and the Commonwealth. How much of those costs should be |
protected by a Commission-imposcd security requirement?

10. Contrary to the imptession given by the EDCs and EAP, should a
Utility.com-type defaul.t occur again, EDCs will not bear all the related costs. Based on
the sécun’ty changes required by PJM [ntercénnectioﬁ, the costs will be spré,ad across the
industry. Thus, EGSs, irzclz)difzg Green Mountain, bear the risks associatedk with a default
and will incﬁr costs. Yet, EGSs have no expectation that the Commission’s security

| requirements would provide them any recompense.

1. Further, some of the costs are recovefed from the customers retuming to
provider of last resort (“POLR") servi cc; In fact, the longer the customers remain with
the EDC, the greater the EDC‘SV overll recovery. Moreover, the acquisition of the
customets itself has a definite value to a business — a value that is ﬁot factofed into the
EDC’s claims of default costs. |

12. In moving to a competitive environment, the EDCs were compensated k
through the Competitive Transition Charge for their assumption of risk that they ﬁxay

incur generation-related expenses that may not he readily recovered.
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13.  Consumers also were compensated for their risks in moving toward a
competitive environment. Most consumers will enjoy generation price caps for more
than ’a decade,

I4. In a competitive environment, it is unreasonable and uhwise to require
vendors to pfovidc security sufficient to cover Cchy conceivable risk to any business or
customer it encoxﬁnter& Not only is such security excessive, but also unnecessary.

15.  No other business enterprise must provide such secuﬁty.

16.  Even in this industry, the EDCs provide no similar security, even though
their default also would affect the industry, consumers and the Commonwealth and toa
far greziter degree. |

'17.  The Commission’s regulation at Section 54.40(b) states that “the purpose
of the security requircment’ 15 to énsurc the licensee’s financial responsibility, the |
| payment of gross receipts tax as required by section 2810 of the code (rcylating to
revenue-neutral reconciliation), and the supply of electricity at retail in accordance with
comfacts, agreements, and arrangement. See section 2809(¢) of the code.” 52 Pa. Code §
54.40(b)
18.  Requiring security be kept at an increased level, such as 10% of gross
- receipts, actually inhibits the licensee’s ability to ensure the supply of electricity at retail
tn accordance with contracts, agrecmchts, and arrangement, In this instance, a greater
bonding level does not result in greater security of performance, but thwarts the intention
of the statute.
19.  To illustrate this point, Duquesne suggeéts'a security level high enough to
cover Duquesne’s risk exposure for a default during peak period. Requiring year-round,

24-hour protection for the relatively few hours of peak supply would constrain
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operational financing throughout the year for risks that do not exist. In addition,
protecting Duquesne in such an expansive manner ignores the compensation Duquesne
has already received for bearing that risk. | |

20.  Funds diverted from the business of su;ﬁplying power 1o sit in escrow do-
nothing 1o build or maintain the fiscal or operational health of the business. Rather than
offering greater security, it undermines the basic character of competitive businesses.

21.  Lastly, the Commission’s security requirement is not intended to replace
the civil justice system. Individuals and entities that suffer financial harm as a result of
an EGS’s default may pursue their claims wifhin the civil justice system. Just as an
individual may take legal action against a shopkeeper over a credit that was not refunded,
$0 t00 may consumers, EDCs and other suppliers take legal action against a defaulting
EGS that withholds refunds or penalty payments.

22.  This Commission has been charged with balancing the risks of moving
toward a compeiitive market. The Commission has provided sufficient protections to the
EDCs and the consumers. The legislature intended to protect Commonwealth interests
thmugh thé GRT aﬁd.the Cormmission has the added responsibility to ensure EGSs meet
their GRT responsibility. By setting the security level at the minimum amount that will
provide reasonable assukmnce that the GRT will be paid, the Corﬁmission will allow
competitive businesses to provide better ser\}ice to their’ customers.

WHEREFORE, because the EDCs have been compensated for the risks they bear,
because the consumers enjoy long-term rate caps as a means of mitiga’ting their risks and
because an excessive security level would impede the ability to conduct business in a
competent manner, the Commission need focus only on the risk that Cokmmonwea]th

taxes will go unpaid in the event of a default. For the foregoing reasons, Green Mountain
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requests that the Commission reject the oppositions filed by Duquesne Light Company,
the Office of Consumer Advocate, PECO Energy Company and the Energy Association
of Pennsylvania and' grant Green Mountain a partial waiver of the provisions of 52 Pa.
Code § 54.40, allowing it to maintain its EGS Iiccnsé wiih security in the amount of

$543,609.

Respectiully submitted,

/‘“’) /7

James H. Cawley
Kathryn G. Sophy
RHOADS & SINON LLP

One South Market Square

P. O. Box 3265

Harrisburg, PA 17108
717.233.5731

717.231.6600 (fax)
jeawlev@rhoads-sinon.com
ksophyfurhoads-sinon.com

Attorneys for
Green Mountamn Energy Company

Dated: May 8, 2003
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Petition of Green Mountain Energy Company for Partial

Waiver of the Provisions of 52 Pa. Code § 54 40 (RelatmL

Bonds or Other Security)
Docket No. A-110073
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As per our telephone conversation, Green Mountain Energy Company (“Green
Mountain’') requests a one-week extension in which to rep y to answers, protests and opposxtmns

filed in the above captioned matter.

On March 24, 2003, Green Mountain filed its Petition for Partial Waiver of Bonding

Requirenients.

Green Mountain has received answers, protests and oppositions from various

parties and spanning from April 8 through April 16, 2003. Green Mountain intends to file one

reply to these oppositions.

Commission regulations would require a response to the first

opposition by today, May 1, 2003. Because Green Mountain intends to respond to all opposition

m a single reply, we request a one-week extension to May 8, 2003.

All parties have been served, as evidenced by the enclosed Certificate of Service.
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RHOADS & SIiNON LLP
May 1, 2003

Page 2

Please contact me if you have any questions.

- Sincerely,
RHOADS & SINONLLP
!
| 7
By:

a <
Kathryn G. SBﬁhy'

Enclosure
ce: Certificate of Service
"Robert Thomas




