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James J. McNulty, Secretary JAN 2 1 2004
Pennsylvania Public Utility Commission ' .
Commonwealth Keystone Building, 2" Floor PAPUBLIC UTILITY COMMISSION
400 North Street SECRETARY'S BUREAU

Harrisburg, PA 17120

Re:  Investigation into the Obligations of Incumbent Local Exchange
Carriers to Unbundle Local Circuit Switching for the Enterprise
Market, Docket No. 100030100

Dear Mr. McNulty:

Please find enclosed an original and nine (9) copies of MCI WorldCom Network
Services, Inc.’s (“MCI”) Answer to Verizon’s Motion to Strike the Answer of MCI to Verizon’s
Petition for Reconsideration in the above-referenced case.

Please contact me if you have any questions or concerns with this filing.

Very truly yours,

atndth

Michelle Painter

cc: Certificate of Service
Maryanne Reynolds Martin, Esq

Enclosure
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JAN 2 1 2004
SERVICE LIST

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU

I hereby certify that I have this day caused a true copy of MCI’s Answer to Verizon’s Motion to Strike
to be served upon the parties of record in Docket Nos. I-00030100 in accordance with the requirements
of 52 Pa. Code Sections 1.52 and 1.54 in the manner and upon the parties listed below.

Dated in Washington, DC on January 21, 2004

VIA OVERNIGHT DELIVERY
Suzan Paiva Patricia Armstrong
Verizon Thomas Thomas Armstrong & Niesen
1717 Arch Street, 32N 212 Locust St, Suite 500
Philadelphia, PA 19103 Harrisburg, PA
Kandace F. Melillo Angela Jones
Pennsylvania Public Utility Commission Office of Small Business Advocate
Office of Trial Staff — 2™ Floor Suite 1102, Commerce Building
Commonwealth Keystone Building 300 North Second Street
400 North Street Harrisburg, PA 17101
Harrisburg, PA 17120
Alan Kohler oIV T2 Robert C. Barber
Wolf Block Schorr and Solis-CoheE L‘C L AT&T
212 Locust Street, Suite 300 3033 Chain Bridge Road

- LIE (0!

Barrett Sheridan PA P%Eélé(é EL“JTEI%CF; %8,:,5 AU Norman Kennard
Office of Consumer Advocate Hawke McKeon Sniscak & Kennard
555 Walnut Street, 5™ Floor 100 North Tenth St
Harrisburg, PA 17101 Harrisburg, PA 17101
Philip Macres Ross Buntrock
Swidler Berlin Shereff Friedmann Kelley Drye & Warren
3000 K Street, NW 1200 19™ Street, NW, Suite 500
Washington, DC 20007 Washington, DC 20036

Michelle Painter
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JAN 2 1 2004

Investigation into the Obligations of )
Incumbent Local Exchange Carriers to ) Docket No. I-00030100
Unbundie Local Circuit Switching )

For the Enterprise Market D @@ Eﬁ[ﬁ? @ r@

FEB 6 § 2004 ==
ANSWER OF
MCI WORLDCOM NETWORK SERVICES, INC.
TO MOTION TO STRIKE ANSWER TO
VERIZON PETITION FOR RECONSIDERATION

JOCUMENT

J L A
Verizon Pennsylvania, Inc.’s (“Verizon) Motion to Strike MCI WorldCom Network

Services, Inc.’s (“MCI”") Answer to Verizon’s Petition for Reconsideration in the above-

captioned case only emphasizes why Verizon’s Petition for Reconsideration must be denied.

Contrary to Verizon’s assertion, the issues raised by Verizon’s Petition for Reconsideration

absolutely affect all competitors and affect the ability to serve all customers in Pennsylvania. For

that reason, the Commission should consider the issues raised in MCI’s Answer, should deny

Verizon’s Motion to Strike and deny Verizon’s Petition for Reconsideration.

There is nothing in 52 Pa. Code §5.572 that prohibits MCI from filing an Answer to
Verizon’s Petition for Reconsideration. It is true that MCI did not formally intervene in this
case. That is because MCI did not intend to present evidence on issues specifically dealing with
the enterprise market. So long as MCTI’s rights with respect to unbundled switching and other
network elements were not affected for customers other than enterprise customers, MCI did not

intend to participate in the case. Verizon, through its Petition for Reconsideration, brought other



issues into this case and made it into a broader case that directly affects MCI’s rights. For that
reason, MCI must be entitled to respond to Verizon’s Petition for Reconsideration. Otherwise,
just as MCI noted in its Answer to Verizon’s Petition, the Commission will impact MCI and
other CLECs’ rights without the benefit of having input from those CLECs.

Verizon’s claim that the issues in its Petition for Reconsideration do not affect any
customers other than enterprise customers is completely out of touch with reality. Verizon is
attempting to overturn the Commission’s interpretation of the Global Order legal requirements.
Those Global Order findings were not solely related to enterprise customers. Tariff 216 does not
deal solely with enterprise customers. If this Commission were to grant Verizon’s Petition for
Reconsideration and find that the Global Order s legal findings with respect to unbundling
requirements are preempted by federal law, Verizon’s claim that such a finding will not affect
any customers but enterprise customers is disingenuous. Verizon would most definitely argue
that if the Global Order’s legal basis for requiring unbundling of network elements is preempted
with respect to enterprise customers, it should also be preempted with respect to mass market
customers.

Verizon’s arguments in its Petition for Reconsideration suggest that the FCC has now
preempted all state unbundling requirements that go beyond those required under FCC rules —
that argument goes well beyond enterprise customers only. A Petition for Reconsideration where
most CLEC:s are not involved, and in which Verizon is requesting that MCI not be heard at all, is
not the correct avenue to make such a finding. The FCC has said that if a party believes that a
particular state unbundling requirement exceeded the limits of state authority, it could petition
the FCC for a declaratory ruling. If Verizon believes the requirements of the Global Order are

preempted for enterprise customers, that is the course it should pursue. In addition, the



Commission specifically permitted Verizon to separately petition for removal of the unbundling
requirements that were laid out in the Global Order.! If Verizon disagrees that the Global Order
creates a continuing legal obligation, it should petition the Commission separately, but should
not use this proceeding to make such a monumental change in the current legal landscape in
Pennsylvania.

This docket is not the place for Verizon to challenge the Commission’s Global Order
decision that Verizon is required to unbundle network elements. As the Commission properly
found, “Since the record in this case was developed for the specific purpose of deciding whether
to petition the FCC for a waiver of the national no-impairment finding for switching in the
enterprise market, it is an inadequate basis upon which to make a determination as to whether
enforcement of the Global Order requirement would ‘substantially prevent’ implementation of
the purposes of the federal Act in opening local telecommunications markets to competition.”
The Commission also noted that the record was not properly developed on these issues and that
since Verizon can file a separate petition related to these matters, the Commission should not
modify the status quo.’

The Commission has recently upheld its decision that Verizon has an independent
unbundling obligation, and has emphasized it in several proceedings over the years. In Verizon’s
Petition to have its business services declared competitive, the Commission specifically affirmed
its finding that Verizon is required to unbundle network elements, independent of other federal

requirements.® That decision was issued on August 13, 2003, which was well after the FCC

" Opinion and Order at 15-16.

? Opinion and Order at pg. 15.

3 I1d at 15-16.

* Petition of Verizon Pennsylvania, Inc. for a Determination that its Provision of Business
Telecommunications Services to Customers Generating Less than $10,000 in Annual Total Billed Revenue



announced its decision in the Triennial Review matter. Verizon is requesting that the
Commission overturn all of its prior rulings interpreting separate state unbundling requirements —
such a request is wholly inappropriate in this docket.

Interpretations about the legal affect of Section 271 requirements with respect to
unbundling also are clearly relevant to both enterprise and mass markets customers. Again,
whatever the Commission decides regarding that issue with respect to enterprise customers,
Verizon would argue applies equally to mass markets customers. Thus, Verizon’s arguments on
this issue directly affect MCI and other CLECs. For that reason, the Commission should not
strike MCI’s Answer, or alternatively must deny Verizon’s Petition specifically because MCl's
arguments are not considered.

The fact that Verizon is attempting to eliminate MCI’s arguments from consideration in
this matter only strengthens the need for the Commission to deny Verizon’s Petition for
Reconsideration. There are numerous CLECs that would be affected by the outcome of these
issues, and that likely do not even know that these issues are being litigated in this proceeding.
Although MCI did know that these issues were being addressed, Verizon is attempting to
preclude MC1 from presenting its position on the issues.

Verizon’s Petition is incorrect on its interpretations of preemption of state law, and its
interpretation of the state’s role in Section 271 matters. Verizon does not want MCI to have the
right to point out the areas where its interpretations are flawed. However, MCI’s rights are
directly affected by Verizon’s misleading and inaccurate arguments regarding those issues, and

therefore MCI must have a right to present its arguments on those matters.

is a Competitive Service Under Chapter 30 of the Public Utility Code, Docket No. P-00021973, Opinion
and Order at pages 24-26.



For all of the reasons discussed herein, the Commission should deny Verizon’s Motion to
Strike MCI’s Answer to Verizon's Petition for Reconsideration. Alternatively, if the
Commission grants the Motion to Strike, then it should deny Verizon’s Petition for
Reconsideration, as it proves the point that an issue this critical to all industry participants simply

cannot be decided in a case where other CLECs are not active parties.

Respectfully submitted,

Michegle Painter, Esq.

MCI

1133 19" Street, NW

Washington, DC 20036

(202) 736-6204

Facsimile: (202) 736-6242

E-mail: Michelle.Painter@mci.com

Dated: January 21, 2004
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RE: FEB 2 6 2004

Dear Madam or Sir:

Choice One Communications, Inc. (*Choice One”) is a certified competitive local exchange carrier
operating in the state of Pennsylvania. Please add Stephanie Ayers-Hamilton to the service list for the
following dockets at the address listed below. (1) Docket R-00016683 Generic Investigation Regarding
Verizon Pennsylvania, Inc's Unbundled Network Element Rates. (2) Docket I-00030099 Investigation
into the Obligations of Incumbent Local Exchange Carriers to Unbundle Network Elements. (3) Docket
M-00031754 Development of Efficient Loop Migration Process. (4) Docket P-00930715 Verizon
Pennsylvania Inc. Petition and Plan for Alternative Form of Regulation Under Chapter 30. (5) Docket I-
00030100 Investigation into the Obligations of Incumbent Local Exchange Carriers to Unbundle Local
Circuit Switching for the Enterprise Market.

Choice One Communications, Inc.

Attn: Stephanie Ayers-Hamilton N
Network Planning Analyst 0 pr
100 Chestnut Street RN E u’ “
Rochester, New York 14604 Rt £ b

(585) 697-2163
sayers @choiceonecom.com

Should you have any questions, please feel free to contact me at the number listed above.
»Sincerely,

I L ‘,/j}" 7/ / <
-——L“ g ,‘-'; - . [ ,/_"._'xl,fff Zz - . -, 1‘.,, ~
e L 7 T Z,’/;L-L-u[ £ N
/ ~  Stephanie Aycfs-Hgi ilton
Network Planning Analyst
Choice One Communications, Inc.
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Jqlia A. (;onover ' ver ,

Vice President and General Counsel
Pennsylvania

May 12, 2004 [717 Arch Strect. 32W
’ Philadelphia. PA 19103

'R ‘ ‘d . =
B E } \ 5 Tel: (215) 963-6001
ﬂ g Fax: (215) 563-2658

L
Julia.A.Conoverg@Verizon.com

VIA UPS OVERNIGHT DELIVERY

James J. McNulty RECEIVED

Secretary

Pennsylvania Public Utility Commission

Commonwealth Ke}:lstone Building MAY 3 & 2004

400 North Street, 2" Floor PA PUBLIC UTILITY COMMISSICN
Harrisburg, PA 17120 SECRETARY'S BUREAU

Re:  Investigation into the Obligation of Incumbent Local Exchange Carriers ro
Unbundle Local Circuit Swifching for the Enterprise MarketgRogket D

00030100 gﬁ @ % Eﬁ’ﬁg
Dear Mr. McNulty: | JUL 2 ¢ 2004

On behalf of Verizon Pennsylvania Inc. (“Verizon”) [ am writing to bring to the
Commission’s attention a recent opinion of the Pennsylvania Supreme Court, which bears
upon the matters raised in Verizon’s Petition for Reconsnderatlon in this proceedlng filed
January 2, 2004 and currently pending before the Commission.’

In MCI WorldCom, Inc. v. Pennsylvania Public Utility Commission, 844 A.2d 1239 (Pa.
2004), the Supreme Court addressed the extent to which this Commission is governed by
federal standards and a federal review process when regulating competitive access
requirements for local telephone markets, and held that jurisdiction to review this
Commission’s actions under the Telecommunications Act of 1996 lies exclusively in the
federal courts. In the context of that decision, the Supreme Court explained that:

[t]he purpose of the 1996 Act was to eliminate the state-regulated
monopolies of local telecommunications markets in favor of a regulatory
scheme that encourages a competition-based market. The new scheme
involved both state and federal participants, whose actions are to be
governed uniformly by standards established by federal law. (slip op. at
15) (emphasis added).

: The order was entered on March 22, 2004. Although the Supreme Court extended the deadline to
petition for reargument of its order to May 5, 2004, no such petition was filed. The order is therefore final
as of May 5.



*ORIGIAL

Verizon’s petition for reconsideration seeks clarification that there is no separate state
law basis for the Commission to require Verizon to unbundle enterprise switching where
the FCC in its Triennial Review Order (now affirmed by the D.C. Circuit)* expressly
found that such unbundling is nof required by federal law. The Pennsylvania Supreme
Court’s opinion further confirms that this Commission’s attempt to impose unbundling
requirements that are not “uniform” with the standards established by federal law is
contrary to the purposes of the Act and beyond this Commission's authority.

The Supreme Court’s holding confirms what the Commonwealth Court had already
noted in the unbundling context in the order under review, Bell Atlantic-Pennsylvania,
Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa. Commw. 2000)
(Global Appeal). While the Commonwealth Court affirmed the Commission’s
unbundling requirements, it did so only as the Commission’s exercise of authority
conferred by the federal Act. Significantly, the Commonwealth Court stated that if there
is a “mismatch” between state and federal unbundling requirements, “the state
classification would be illegal.” 763 A.2d at 486 (citing 47 U.S.C. § § 251(d)(3). 261)
(emphasis added). Now that there is such a “mismatch,” the federal rules govern.

Accordingly, both the Pennsylvania Supreme Court’s recent opinion and the
Commonwealth Court opinion it reviewed support Verizon's request that the
Commission reconsider and remove any suggestion in its December 18, 2003 Order that
Verizon must continue to unbundle switching or provide the UNE-platform to serve
enterprise customers in contravention of the requirements of federal law as set forth in the
Triennial Review Order.

truly yours,

/4//

JAC/meb

Via UPS Overnight Delivery
cc: Bohdan Pankiw

Maryanne Martin

Certificate of Service

2 USTAv. FCC, No. 00-1012, 2004 U.S. App. LEXIS 3960 (D.C. Cir. 2004) at LEXIS pp. 86-87 ("USTA
1"} (leaving in place the FCC’s "nationwide" finding that "CLECs are not impaired by lack of unbundled
access to switching for the enterprise market at DS1 capacity and above.”) This portion of the D.C.
Circuit’s Order was not subject to the 60 day stay, which applies only to the portions of the TRO that were
vacated. See USTA 11, 359 F.3d at 595 ("As to the portions of the Order that we vacate, we temporarily
stay the vacatur (i.e.. delay the issue of the mandate)") (emphasis added); United States Telecom Ass 'n v.
FCC, No. 00-1012 (Order entered April 13, 2004) (extending stay of mandate through June 15, 2004).
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

"-MCI WORLDCOM, INC..,

Appeliant,
V.
PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

. Appellee.

~ MR. JUSTICE CASTILLE’

No. 1 EAP 2002

. Appeal from the Order of the

: Commonwealth Court entered October 25,

: 2000 at 2916 CD 1999, affirming the

:  Order of the Pennsylvania Public Utility
Commission entered September 30, 1999.
at Nos. P-00991648 - P-00981649

763 A.2d 440 (Pa. Cmwith 2000)

. ARGUED: October 21, 2002

OPINION

DECIDED: March 22, 2004

This is an appeal from an’ en banc decision of the Commonwealth Court that‘,

aff rmed the order of the Pennsylvama Public Utility Commission (“PUC") setting rates for

' 'vaccesfs to Verizon Pennsylvania inc.'s network for local telephone service. Appellant, MCI -

WorldCom, Inc. ("WorldCdm"-), preseots issues regarding the propriety of the rates set by' o

~ the PUC. Before we may reach those substantive issues, however, the threshold issue of

"whether federal courts have exclusive jurisdiction over such disputes must be addressed. =

'As we find that jurisdiction over state commission decisions under the Telecommunicatlons '

~ Act of 1996 lies exclusively in federal courts, we vacate the Commonwealth Courts -

dec:s:on for lack of le‘lSdlCthl’l




area.

The United States Congress enacted the Telecommunications Act of 1996 (‘the

1996 Act”) to end the “longstanding regime of state-sanctioned monopolies” that existed in

the nation’s local telephone service markets and to replace that regime with competitive

markets. See AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366 (1999). In creating the 1996

~ Act, Congress realized that it would require sweeping changes in the governing law and -

economic structure of the long-standing local telecommunication market. Prior to the
passage of the 1996 Act, the Communications Act of 1934 divided responsibility for
regulating telecommunications into (1) federally-régulatéd long distance services and (2)

state-re'gula'ted intrastate services. States generally granted incumbent local exchange-

.carriers (ILEC's), such as Verizon, exclusive monopoly franchises to provide local services

- with an infrastructure that connects virtually every home and business in a local service

The effect of the 1996 Act was to implement a uniform national policy of market

‘ .competition in local telephone services. The 1_996 Act preenip;ed all state laws and.
o ,régﬁlations that ‘prohibit, or have the effect of prohibiting the ability of any entity to provide |
= any intérstété or intrastate telecommunications éervice." 47 U.S.C. § 253(a). Recognizing
“that mdré .intrusivé federal regulation was necessary in ordér to make Iocél ‘
- telecommunication mafkets competitive, Congress authorized new entrants into the local

'.tel_ephone service market to make use of existihg local networks in order to expedite =

comipetition.
Section 251 of the 1996 Act establishes three routes through which new

telecommunication competitors can enter and compete in local markets: (1) by constructing

~.new competing networks; (2) by reselling to consumers retail services that they have

purchased from ILECs at wholesale prices and have repackaged under their own brand

~names; or (3) by obtaining nondiscriminatory access to ILEC network elements on an '

- unbundled (“separately priced”) basis. In order to achieve market efficiency, Congress

[)-150-2002] - 2 _ -




required that the network element price rates be “just, reasonable and nondiscriminatory”
and “based on the cost ... of providing” the element or interconnection. 47 U.S.C. §.
251(c)(3); 47 U.8.C. § 252. Congress specifically prohibited the traditional rate-of-retum
approach to pricing. 47 U.S.C. § 252 (d)(1).
Congress empowered new telecommunication entrants to request frqm ILECs
intérqonnection. resale or access to unbundled network elements (“UNES") 'and required
‘incumbents to negotiate with new entrants over the particular terms of such arrangements. '
Congress authorized state public utility commissions, such as the PUC, to adjudicate under ‘
federal law all disputéd issues in a process termed ‘;arbitration," the result of which is an
f'ihterconn_ection agreement” incorporating the final terms of the relationship between thé
subject ILEC and the new entrant. See 47 U.S.C. § 252(b)(1). Although it made state
utility commissions responsible for the arbitration pro¢ess, Congress also directed the
Federal Communications Commission ("FCC;') to establish regﬁlations to implement the
requnrements of Sectlon 251 so that uniform federal standards would be in place.to gu1de
‘the Sectlon 252 negotlatlon and arbitration processes at the. state Ievel '
4 Pursuant to Congress mandate, the FCC issued pricing regulatlons govemlng UNE
| rates. Section 51.503 of the FCC'’s regulatuons requlres state utility commissions to s_et

. prices for UNEs “pursuant to forward-looking economic cost-based pricing methodology set

. forth in section 51.505." 47 C.F.R. § 51.503(b)(1). Section 51.505 describes the “Total .

element longérun incremental cost” methodology or “TELRIC."” Therefore, under the FCC's N
_ regulations, the Pennsylvania PUC must set prices for network elements based on forward-

~looking costs as determinéd by a particular methodology: TELRIC. |

[J-150-2002] - 3



On July 31, 1996, the PUC opened the ddcket known as the “MFS Ill"! proceeding to _
set permanent rates for the leasing of UNEs in Pennsyivania. The rates setin MFS Ill were
to be incorporated into Verizon's interconnection agreements with WorldCom and other
 new entrants into Pennsylvania's local communications market. On April 10, 1997, the

PUC issued an interim order indicating that it did not plan to base UNE rates strictly on
cost, but instead intended to balance the cost-based mandate of the 1996 Act with the
- PUC’s competing desire to ensure that Verizon earn profits in an amount sufficient to cover
the expense of deploying new high ‘f(equency broadband technology across the
- Commonwealth. In order to achieve this goal, the PUC adopted Verizon's cost mode!,
: which did not employ the TELRIC methodology but which allowed Verizon to attempt to
rrecpdp its substantial capital investment in the proposed broadband technology network.
On Augusf 7, 199‘7, the PUC issued its Final Opinion and Ordg:r in which it reaffirmed, with -
one exception not relevant here, the findings set fqrth in the MFS I'I-I Interim Order. Two -
commissioners dissented. | , |

Thé rates éstablishéd in the MFS Il proceeding were incorporated into WorldCom'’s
:- interconnection agreement with Verizon. On December 8, 1997, WorldCom filed a
complaint in the United States District Court for the Middle District of Pennsylvania,
- pursuant to Section 252 of the 1996 Act, for review of thel, parties’ interconnection !
égreement. Verizon, AT&T and the PUC all par‘ticipated as parties td the lawsuit. On
. September 18, 1999, the Magistrate Judge issued a Report and Recommendation in which

. he qohclud_ed that the UNE rates set in the MFS lll proceeding, based as they.'were upon

- ¥ Although not clearly explained by any party, “MFS III" appears to be a short-form

* - reference to the origins of the proceeding below. The record reveals that MFS Intelenet of

~ Pennsylvania, Inc. filed an application with the Pennsylvania PUC under the 1996 Act.

R.R. 61a.-The PUC apparently shortened the reference name of that proceeding to the

. "MFS" proceeding. The PUC proceeding which is the basis of the instant action was the
third phase of the “MFS” proceeding and was thus dubbed the “MFS Ili" proceeding.

[J-150-2002] - 4



Verizon's non-TELRIC cost model, were inconsistent with the FCC's binding regulations
and, therefore, were unlawful. In a memorandum opinion, the Honorable Sylvia H. Rambo
of the Middle District adopted the Magistrate Judge's report with respect to the issue of

UNE rates and remanded the matter to the PUC to reconsider its UNE pricing decisions in

light of the FCC's binding pricing regulations. See Beil Atl.-Pa., Inc. v. The Pennsylvania _
Pub. Util. Comm'n, 273 F.3d 337 (3d Cir. 2001).

in July 1998, the PUC initiated a compréhensive review of Verizon's UNE ratesand -

. terms for providing access to its network. In addition to the issue of UNE pricing, the PUC:

had before it several other unresolved issues concerning local telephone competition. The

PUC attempted to resolve all of these matters Athrough a global settlement ‘conferencé.

-WorldCom participated in settlement proceedings conducted by the PUC along with

Verizon. On March 18, 1999, two sets of pérties, one group inciuding Verizon and the

.other including WorldCom, submitted competing joirit settleme_nt petitions to the PUC
* proposing resolutions of the issues in the petitions and in the stayed PUC dockets. Those
o _‘pet’itions were offered as non-n'egotiable settlement vpropositions, intended to either be .

‘accepted or rejected in their entirety by the PUC. WorldCom proposed in part, as did

Verizon, to establish a compromise, non-TELRIC-base'distatewide average UNE loop rate

of $14.01. The TELRIC-based average loop rate was asserted to be $10.09. WoridCom

- alleges that it made clear to the PUC that the $14.0'1 rate was acceptable to them only if .

the PUC adopted their petition in full. ,
By order dated April 2, 1999, the PUC terminated the global settlement cohferenée‘

and consolidatedithe two petitions for a contested hearing on the merits. After eight days

of healfings. the PUC issued a 283-page Global Order, ruling on nearly afl outstanding
‘issues in the pending dockets. The PUC adopted the rates set forth in the parties’
o : settlement petitions: $14.01. Several parﬁes. including WorldCom, AT&T and Verizon, g *

‘appealed the Giobal Order to the Commonwealth Court. Verizon simultaneously appealed

[J-150-2002] -5



the Global Order to the United States District Court for the Eastern District of Pennsylvania
essentially raising the same argumenfs asserted befqré the Commonwealth Court.2 In
- Verizon's federai actio'n, WorldCom and AT&T filed cross-claims also challénging the
Global Order. During the pendency of the federal action; the district court expressly denied
. the PUC's motion to abstain in favor of the Commonwealth Court’s review of the Glbbal :

Order. On October 25, 2000, the Commonwealth Court issued an en banc decision,

| 'afﬁrming the Global Order with respect to all appeals before it. Bell Atl.-Pa., Inc. v.
| Pennsyivania Pub. Util. Comm’n, 763 A.2d 440 {(Pa. Cmwith. 2000). On Jan-uary 8, 2001,
the Commonwealth Court denied reargument.
This Court granted allocatur to determine if earlier decisions from the United States
. D'is'tr.ict Court for the Middle District of Pennsylvania or the United States Third Circuit Court.
of Appeals con.cerning, the.is.sue of the lawfulness of the cost model relied upon by the P.UC | .
- toset UNE rates should be given preclusive effect. Atoral afgument on,bctobef 21, 2002,

this Court directed the parties to provide supplemehtal brieﬁng on the issue of whether the

- - 1996 Act contemplates exclusive federal jurisdiction to review appeals arising under it;'or_

whether concurl;ent state-federal subject matter jurisdiction existé over any such ‘app'éall.
) ‘.The parties have since complied. As a matter of comity and efficiency, 'tﬁis Court has
| tracked the pending federal action. '

On December'12. 2063, the Honorable Marvin Katz of the United States District
- Court for the Eastern District of Pennsylvania denied the PUC's Motion for Summary
Jqument inthe federal appéal from the Global Order. Judge Katz found, inter alia, that (1)
~federal district courts have exclusive jUriédiction over appeals arising from determinations

by state commissioners regarding interconnection agreements under the 1996 Act; and (2)

% Verizon also sought simultaneous review in this Court via this Court’s King’s Bench
“powers. - On June 2, 2000, this Court denied Verizon's King's Bench application.

[J-150-2002] - 6




Section 252(e)(4) is constitutional because Congress acted within the scope of its

. Cor’nmerce Clause power. The issues raised before the Eastern District are viftually ‘,

_ identical to the arguments made before this Court. As a result, on December 16, 2003, the
PUC promptly filed a Post-Submission Communication:under Pa.R.A.P. 2501(b), submitting
a cepy ef the opinion and order ente.red by Judge Katz. On December 19, 2003,
WorldCom filed an Application to Present a Post-Argtjment Submission requesting leave to
present this Court with the opinion and order entered by Judge Katz. Since Judge Katz'
decision is obviou.sly relevant to the issues currently before this Court, we accept the

| _ Avpames post-argument submissions pursuant to Pa.R.A.P. 2501(b). |
WorldCom argues that the Commonwealth Court lacked jurisdiction to review the -

UNE rates and, therefore, this Court must vacate the portion of the Commonwealth Court‘
order affirming th'e Global Order's UNE rates.’ WorldCbm notes that Section 252(e)(4) of
.the 1996 Act unequivocally states that “[njo State Court shall have jurisdiction fo review the

action of a State commission in approving or rejecting an agreement under this section.”

Bnef oprpelIant at 27 (citing 47 U S.C. §252(e)(4) (emphasis added)) WoridCom fLirther' o

| "~ notes that Sectlon 252(e)(6) of the 1996 Act directs that in any case where a State '

commission makes a determination, an aggneved party may bnng an action in' an
. approprlate federal District Court to determme if the agreement meets the requnrements of
Section 251. WorldCom argues that these sections when read together requure that legal
challenges to a state commission's approval of terms for interconnection agreements are
‘exclusively within ;he jurisdiction of the federal courts. WorIdCofn finally hotes tﬁat the

United Statee Supreme Court has concluded that Section 252(e)(4) was expressly meantto |
~exclude state court jurisdiction over appeals like this. .See Reply Brief of Appella'nt at.1 |

(citing Verizon Md. ., Inc. v. Public Serv. Comm'n of Md . 535 U.S. 635 (2002)).

. "3AThe question of jurisdiction is a pure question of law, as to which our review is plenary.

[J-150-2002] - 7-
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The PUC responds that Section 252(e)(4) of the 1996 Act only prohibits state court
| reviewina narrole tailored instance -- in “approving or rejecting an agreement.” See 47
US.C.§ 252(e)(4). The PUC submits that, in the instant matter, the Global Order does not
_specifically approve or reject an.agreement between an ILEC and a potential competi'tor.'
- See Supplemental Brief of Appellee at 11 (citing Bell Atl.-Pa, Inc. v. Pennsyivania Pub. Util,
| Comm’n, 107 F. Supp. 2d 653, 665 (E.D. Pa. 2000)). Verizon, as intervenor; similérly :
~argues that the Global Order -was not an action “approving _6r rejecting an agréement" A
| unaer Section 252(e)(4) and, therefore, Pennsylvania appeliate courts are not divested of
jurisdiction over this matter'arising from the order of a Commonwéalth agency.® The
‘ . general order in the Global case did not specifically approve or reject an interconnectibn
agreement, but merely required Verizon to change the rates it offered to all of its

- competitors, including WoridCom. Thus, the PUC concludes, jurisdiction over an appeal of -

A . Verizon further argues that, when the Court is faced with a question of whether state
~ court jurisdiction exists over a federal claim, there is a presumption in favor of concurrent
_ state court jurisdiction which can only be overcome by a specific directive or unmistakable

implication from Congress that exclusive federal jurisdiction over an issue was intended. In .
Verizon's view, as Congress has not provided a specific directive or implication, and -
‘because Congress limited its exclusion of state court review to orders approving or
rejecting interconnection agreements, there is concurrent jurisdiction in state and federal
courts. : : ' : "

, We find no merit in this argument. The presumption of concurrentjurisdictidn can be
_rebutted in three ways: (1) by explicit statutory directive; (2) through an unmistakable
implication from the statute's legislative history; or (3) by a clear incompatibility between

. federal and state-court jurisdiction. See Bell Atl.-Pa.. Inc. v. The Pennsylvania Pub. Util.
Comm’n, 295 F. Supp. 2d 529, 536 (E.D. Pa. 2003) (citing Tafflin v. Levitt, 433 U.S. 455,
459-60 (1990)). As discussed below, we agree with Judge Katz that, reading Sections
252(e)(4) and 252(e)(6) together, it is apparent that “Congress made an explicit statutory
directive divesting state courts of jurisdiction to review state commission determinations on
" interconnection agreements. Such authority is enjoyed exclusively by the federal courts.”

id. - : ‘. : . . .
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the PUC’s UNE rate decision in the Global Order properly lies in the Commonwealth Court
‘under 42 Pa.C.S. § 763(a)(1). |
Section 252 of the 1996 Act sets forth a process which oversees the establishment.
: .of interconnection agreements. First, an ILEC and a requesting carrier can enter into
~negotiations and a binding agreement. 47 U.S.C. § 252(a)('1 ). At any time during these
- negotiations, either party may ask the state utility co'mmissio'n to .participate in the
negotiations and mediate any differences arising during the negotiations. 47 U.S.C. §
©252(a)(2). Additionally, the state commission may, by request of any of the parties, .
arbitrate any open issues. 47 U.S.C. § 252(b)(1). Once the parties have reached an
_ agreement, either by negotiation or arbitration, the agreement must be submitted for
.approval to the state commission. 47 U.S.C. § 252(e)(1). The state commission mt:st
' . .formally approve or reject the'ag_reement, including written findings noting any deﬁcieneies.
Id. Review of the state commission’s approval or rejectibn of the'agreemerit is subject to :
_ .exclusnve federal le'lSdlCtlon 47 U.S.C.§252(e)(4 ) (“No State court shall have jUI’ISdICtIOﬂ
" " to review the action of a State commtSS|on in approvmg or rejecting an agreement R
. '. Addltuonally,' “[]n any case in which a State commlssnon makes a determlnatlon under
- [Section 252], any party aggrteved by such determination may bring an action in an
lj appropriate Federel district court to determine whether the agreement . . .‘ m'eets the -
': vr‘equirements of section 251...." 47 U.S.C. § 252(e)(6).
~ Thus, Congress explicitly eliminated state court jurisdiction over an appeal mvolvmg '
"an approval or rejectlon of an mterconnectlon agreement. What is not as explicit is the .
‘ question of proper jurisdiction for review of other claims arlsmg under the 1996 Act. The
PUC and Verizon argue in favor of a narrow construction of Sectlon 252, limiting federal
court jurisdiction to clatms under Section 252(e)(4) regarding approval or rejectton of
agreements. Numerous federal district and circuit court decisions, however, have ruled in

"~ line with WovrldCom's argument and rejected sucha persimonious ihterpretation of Section
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252(e)(6). Those decisions are grounded in the unavoidable fact that Section 252(e)(6)
explicitly provides that, “[iln any case in which a State commission makes a determination
- under this section, any party aggrieved by such determination may bring an action in an -

-appropriate Federal district court.” Federal courts havé declined to read this section

narrowly. Southwestern Bell Tel. Co. v. Public Util.'Cofnm’n of Tex. et al., 208 F.3d 475
(5™ Cir. 2000) (‘“féderal court jurisdiction extends tb review of state commission rulings on | ‘
~ complaints pertaining tvo‘ interconnection agreements and that such jurisdictién is not .
- . restricted to mere approval or rejection of such agreemenis") (citing lllinois Bell Tel. Co. v,
" Worldcom Tech., Inc, 179 F.3d 566, 571 (7™ Cir. 1999)); see also BellSouth Telecomm.,

" Inc.v. MClmetro Access Transmission Serv., Inc., 317 F.3d 1270, 1277-78 (11" Cir. 2003)

. (finding that state commission interpretations of contracts are su‘bject to federal r.eview. in '
district courts); MCI Telecémm. Corp. v. illinois Bell Tel. Co., 222 F.3d 323, 337-38 (7" Cif.
2000) (declining to read Seétion 252(e)(6) narroyvly); Southwestern Bell Tel. Co. v. Brooks
Fiber Comn;lunications of 'Okia. Inc., 235 F.3d 493, 497 (10™ Cir. 2000) (finding that limiting o

- federal court jurisdiciion' to matters ?nvolving state commission’s approval or rejection of |
:'ihtefconnection agreeh,ent “would lead to results Codgress could not have intende&")‘
‘ Al'n light of this authority, we are satisfied that federal courts have jurisdiction over

' appeals from state utility comfnissi.on determinations involving interconnection agréemerits
which arise under Section 252((;)(6), irrespectivé of whether they involve approvél or.
| "re_jection on appeal. '_Sub judice, in’issuing the Global Order, the PUC ruled onthe .
' ' outstanding claims on the docket and established the UNE rate. As noted above, the FCC, |
per Congressional mandate, issued pricing regulations governing UNE rates. See 47.
.C.F;R. §51.503(b)(1). Additionally, Section 252(d) proi/ides that state commissions must
_determine just and reasonable rates for network elements. See 47 U.S.C. § 252(d);

- Accordingly, the PUC’s ruling regarding the UNE rates blainly cqnstitﬁtes a determination '
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regarding an interconnection agreement under Section 252(e)(6) and, as such, itis subjéct
to federal court juris&iction.

_ Finding that the federal district court has jurisdiction to review the instant appeal, we
. now tumn to the issue of whether that jurisdiction is exclusive. The PUC argués- that
. exc!usiye federal court jurisdiction is limited because Section 252(e)(6) merely states'that o
an aggrieved party “may” bring an action in an appropriate federal district court, but it does .
not state that federal district courts have exclusive jurisdiction in all cases where a state

‘commission makes a determination. The PUC thus concludes that there is no

" . unmistakably clear pre-emption of Pennsylvania taws providing for Commonweaith Court

: review of ﬂ‘nal PUC orders. The PUC further notes that, if an ambiguity exists as to pre-
_emption, no pre-emptioﬁ should be found. Accordingly, the PUC argues that this Couft :
should hold that the Commonwealth'Coun had concurrent jurisdictién over its order. |
Adoption of the PUC'’s concur.rent' jurisdiction argumeht would place this Court

"_squarely at odds with the prevailing weight of federal authority. In MCl Telecomm. Corp. v. -

| .Bell Atl.-Pa., 271 F.3d 491 (3d Cir. 2001}, the Third Circu}t found that Sections 252(e)(4)‘, ) |

" and 252(e)(6) Sh'O_l'..lld be read together and that, when so read, it is clear that "[f]ederél

-jurisdibtioﬁ for the review of commission decisions on .interconnection agreerﬁents ié -

. exclusive." |d. at 512 (emphasis édded). This conclusion has been reached by 6ther -

federal courts as well. .Se_é. £.g., MCi Telecomm. Corp. v. lilinios Bell Tel. Co., 222 F.3d ai i

‘ 337-38 (reading Section 252(e)(4) in conjunction with Section 252(e)(6) and finding that
“Congress envisioned suits reviewing ‘actions’ by state commissions, as opposed to suits
~reviéwing only the agreements themselves, and that Congress intended that such suits be *

.brought exclusively in federal court.”); Southwestern Bell Tel. Co. v. Public Util. Comm'n of

Tex., 208 F.3d at 481 (“federal court jurisdicﬁon extends to review of state commission

.rulings on complaints pertaining to interconnection agreements and that such jurisdiction is

not restricted to mere approvai or rejection of such agreements”); lllinois Bell Tel. Co. v.-
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‘Worldcom Techs., Inc., 179 F.3d 566, 570-71 (7" Cir: 1999) (“subsection 252(e)(4), when

- read in conjunction with ‘subsection 252(e)(6), shows that Congress contemplated suits.

~against state defendants in federal court’), see also, e.g., Bell Atl.-Pa.,_inc. v. The

Pénnsylvania Pub. Util. Comm’n, 295 F. Supp. 2d at 537-38 (cdllecting cases).

Federal Circuit Court decisions, of course, do not bind this Court. Nevertheless our
review of the statutory construction rationale articulate.d by the federal courts that have
réviewed'this issué,and reached the conclusion of exclusivity convinces us that the
brevailing federal view is persuasive. Accordingly, we find that Sections 252(9)(4) and .
_' 252(e)(6) are indeed meant to be read together and, as a result, it is élear that jurisdiction
“over matters involving appéals from state commission decisions on interc_onnéctioh
agreements lies exclusively in fedéral courts. ‘As the matter sub judice involves such a .
~decision, the Commonwealth Court lacked jurisdiction to review this matter.®
The PUC altemnatively argues that the prohibition of state court review undef
Sections 252(e)(4) and 252(e)(6) is unconstitutional. The PUC»not'es thatthe 1996 Act was
passed pursdant to Cohgréss‘s Commerce Cla.use pbwers and, while Commerce Clause" g

" powers are broad, they do not include the' power to abrogate a state's sovereignty. The

PUC claims that Section 252(e)(4) is unconstitutional because its prohibition of state court o .

review is neither necessary nor proper. The PUC avers that it is not necessary to prohibit

: ;'fsta'te court review to achieve the overarching congressional goal of developing competitive

1t is'undisputed that the substantive issue argued before this Court - the propriety of the
- UNE rates as established in the Global Order -- is grounded exclusively in federal law.
- See, e.g., Brief of Appeliee at 6-7 (“state commissions, including the PUC, are required to

| - follow federal requirements when they establish UNE rates. Federal requirements are set

forth in regulations promulgated by the [FCC] consistent with [the 1996 Act].”). As the - .

issues before this Court are firmly and exclusively grounded in federal law, we do not

'~ address whether this Court, or any Pennsylvania state court, has subject-matter jurisdiction
~over potential claims arising from interconnection agreements that are grounded in state
law. - : : -
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local telephone markets. Additionally, the PUC notes that, under the Tenth Amendment,
“[t]he powers not delegated to the United States by the Constitution, nor prohibifed ‘by it to
\ ‘the States, are reserved to the States respectively, or to the people.” U.S. Const. amend.
X _The PUC argues tﬁat Section 252 is not proper because it intefferes with a state’s
éovereignty by eliminating state supervisory powers over a state administrative agency and
* replacing it with federal review.. The PUC thus concludes that Congress exceeded its
constitutional authority in enactingl Section 252(e)(4) to the extent that the 1996 Act .
‘linten‘eres with the States’ sovereignty to review state administrative agency actions.
WorldCom counters tﬁat the PUC cannot contest Congress’ power to enact the
substahtive local competition provisions of the 1996 Act because the local telephone ‘
" networks sﬁbstantially affect interstate commerce and régulation ofthe networks thps fall..s,
within Congress’ Commerce Clause powers. WorldCom further "argues that when
- Congress acts under its Commerce Clause powers, it haé the authority to do all that rs "

f“néces'sary and proper” for carrying out that power, including preempting inconsistent state

- . Iaws ‘See, e.q., U. S Const art. 1, §8, cl. 18. Thus, WorldCom concludes that because-

e ':,A'Congress possesses the power to preempt state law, Section 252(e)(4) S preemptlon of

' "state judicial review in certain instances is within Congress’ constitutional reach underthe

. -Commerce Clause. WorldCom asserts that since Con'gress.is validly legislating in a field o

within.the purview of its Commerce Clause powers, itis auihorized to divest staté courts of -

* concurrent jurisdiction. | | -

| | ‘ Evén if we were to assume that the PUC'é constitutional objection had merit, thét '
* would not vest jurisdiction where the 1996 Act prohibits it. The proper forum foir this

constitutional argument, thus, is in the federal court. "Without jurisdiction the court cannot

proceed ‘at allin any cause. Jurisdiction is power to declare the law, and when it Eeases to

exist, the 'only function remaining to the courtis that of announcing the fact and dismissing

-the cause.” Steel Co. v. Citizens fér a Better Env't, 523 U.S. 83, 94 (1998) (quoting Ex
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parte McCardle, 74 U.S. 506, 514 (1868)). The “canon of constitutional avoidance”
provides that when "a statute is susceptible‘of two constructions, by one of which grave and
doubtfui constitutional questions arise and by the other of which such questions are

 avoided, our duty is to adopt the latter." See Harris v. United States, 536 U.S. 545, 555

(2002) {quoting United States ex rel. Attorney General v. Delaware & Hudson Co., 213 U.S.

366, 408 (1909)). - Pennsylvania explicitly recognizes this canon by statute in instances .
wheré construction of a Pennsylvania statute is at issue. See 1 Pa.C.S. § 1922; see &é_q .
Commonwealth v. Bavusa, 832 A.2d 1042, 1050-51 (Pa. 2003).
| There is no merit in the claim that thé statute is uncons_titutional if review is
exglusive!y‘federa!; Congress' commerce bower “extends to those activities intrastate
wﬁich so affect inierstate commerce, or the exertion of the power of Céngress over it, as fo N
make régu!ation of them apprdpriate means to the attainment of a legitimate end, the |
' effectiQe .execution of the granted power to regulate interstate commerce.” Hodel v.
‘ Virginia Surface Mining and Reclamation Assogc., Inc., et. al., 452 U.S. 264, 281 (1981) -
" (quoting United States v. Wrightwood Dairy Co., 315U.8. 1 10,119 (1942)). Additionally, it -
is w'e'il-sqttled that “the commerce power permits Co'ngre'ss to preempt the States éntirely in -
,fhe 'regulation of private utilities.” Fede-ral Energy Regulatory Comm'n v. I\‘/Ii.ssissigg~ i, 456
' U.S, 742,764 (1982); see 2lso Bell Atl-Pa., Inc. v. The Pennsylvania Pub. Util. Comm'n, -

. 295F. Supp. 2d at 539. Thus, it is clear that regulation of local telephone mérkets, as :a, :

- plublic utility, was clearly within Congress’ exercise of its Commerce Clause powers. See
MCI Telecomm. Corp. v. Bell Atl-Pa,, 271 F.3d at 503. .

‘The Commerce Clause power is, however, guided by the Federal Constitution’s
.Neces.sary and Proper Clause, which authorizes Congress “[tJo make ali Laws which shall
be necessary and proper for carrying into Execution the foregoing Powers ... US.

Const., Art. |, § 8, cl. 18; see also New York v. United States, et. al., 505 U.S. 144, 158-59

~ (1892). Legislation enacted under the Commerce Clause can only be invalidated if "it is |
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clear that there is no rational basis for a congressional finding that the regulated activity

affects interstate commerce, or that there is no reasonable connection between the

reguiatory means selected and the asserted ends.” Federal Energy Requlatory Comm'n,

456 U.S. at 754 (quoting Hodel v. indiana, 452 U.S. 314, 323-24 (1981)). The notion that

the necessary and proper clause requires that a Congressional act be “absolutely
necessary” has been rejectéd; the necessary and proper clause is satisfied as long as a
statute is “conducive to the due administration of justice” in federal court, and is “plainly

adapted” to achieve that end. Bell Atl.-Pa. Inc. v. The Pennsylvania Pub. Util, Comm'n, -

295 F. Supp. 2d at 539-40 (quoting McCulloch v. Maryland, 17 U.S. 316 (1819)). Under

this settled pregedent, the PUC's argument that Section 252's excldsion of state court
review is not necess’.ar.y'or proper is not persuasive.

| As noted abbve. the purpose of the 1996 Act was to eliminafe the staté-regulated

monopolies of local telecommunication markets in favor of a regulatory s'cheme tha.t

" encourages a competition-based market. This new scheme involved both state and federal e

participants, whose actions are to be governed uniformly by standards established by - - -

federal law. Congress’ implementation of exclusive federal jurisdiction to review state
régu]atory decisions involving interconnection agreements is plainly adopted to carrying out

fhese goals. See Bell Atl.-Pa., Inc. v. The PennsyiVania Pub. Util. Comm'n, 295 F; Supp.

' - 2d at 540. The prohibition of state court review in favor of exclusive federal review is

‘reasonably connected to Congress-' goal of uniformity concerning the newly-stated policy of

- competition in local telecommunication markets. | |
Additionally, the PUC's argument that Section252is not proper because tinterferes
'with the Tenth~Ar‘nendment’s protection of state sovereignty is also _withpuf merit. The PUC - -
~claims that Congress cannot interfere with state spvereignty by prohibiting state couﬁ

review over state commission actions.
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The Tenth Amendment prohibits Congress from requiring states to administer' r

federal programs against their will. See Printz.v. United States, 521 U.S. 898 (1997); see
‘ also U.S. West Communications, Inc. v. MFS Intelenet, Inc., et. al, 35 F. Supp. 2d 1221, "
1232 (D. Or. 1998). The Tenth Amendment, however, does not prohlblt Congress from
offering states the choice of either "regulating [an] activity according to federal standards or."

having state taw pre-empted by federal leglsiatlon. New York v. United States, 505 U.S.-

'. 1-44' (1992) (citing Hodel v. Virginia Surface Mining & Reclamation Assn., Inc. 452 U.S. 264
(1981)); see also Verizon Md., Inc. v. RCN Telecom Servs., Inc, 232 F. Supp. 2d 539, 558 -

(D. Md. 2002). Congress, the'refore may enact legislation that requires the state to either»f-"; .

~ regulate in a certain area or opt not to participate, thereby allowing the federal governmenti"

‘to preempt in that area. Federal regulation does not commandeer a state’s legnslatlve SR

- power or violate the Tenth Amendment as long as the state is gwen a choice regardmg' .

: whether or not to enforce the regulatuon See Hodel, 452 U.S. at 288.

Pennsylvama via the PUC, had a chowe regardmg whether or not to enforce the‘_ e

1906 Act or in the altematnve opt out and allow complete federal preemptnon Sec'uon 252 R

prov1des the states W|th the alternative to either: (1) carry out thelr responsmlhttes under the .

11996 Act by medlatlng, arbltratlng. approvmg, or rejectmg mterconnectlon agreements mr':. g 2

g accord with federal standards; or (2) cede authorlty to assume such respons:b:htzes to the - R

- FCC. 47 U.s.C. § 252 ()(5); see also Venzon Md Inc., 232 F. Supp. 2d. at 558 Thus o ,

' '.stetes have theoptlon not to participate in the federal scheme. Any action on ,the partof . o

the state or the state commission is therefore voluntary for Tenth Amendment purposes;

the federal government is not compelhng the states to act. Because partacmat:on in the .

. Ny 1996 Act is voluntary, federal regulation, uncludlng exclusnve federal jurisdiction in reviewing

state commission actions, does not infringe on the state’s sovereignty in v;olatnon of the .

B Tenth Amendment See MC! Telecom Corp. v. Bell Atl.-Pa., 271 F.3d 481, 510 (3d Cir.

"2001) (“Because Congress valldly termlnated the states’ role in regulatmg local telephone K
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. competition and, having done so, then permitted the states to resume a role in that
E ‘. process, the resumption of that role by a state is a congressionally bestowed grefuity. The |
. state commission’s authority to reguiate comes from § 252(b) and (e), not fromitsown

‘sovereign authority.”).

In conclusion, this Court holds that jurisdiction to review state commission actions’

. uhder the 1996 Act lies exclusively in federal courts. See 47 U.S.C. §'252 Cengress had
'_ authority underthe Commerce Clause to enact Section 252 and prohlbut state court review |
Cof mterconnectnon agreements. Funhermore such action by Congress does not exceed its
‘ 'authonty under the Commerce Clause, nor the Tenth Amendment As a result the
‘ ACommonwealth Court s order affirming the PUC s order setting rates for accessto the Iocal i

: _telephone network is hereby vacated.

. Former Chief Justice Zappala did not participate.in'the decision of this cas.e."'

Judgment entered
. Dated: March 22, 2004

‘cAwe;wAr{

.Charles .W, Johneidﬁsquire
"+ Prothonotary
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Secretary ) i = ©
PA Public Utility Commission m —_
Commonwealth Keystone Bldg., 2nd Floor, JUL 2 6 2004 2 -
400 North Street P.O. Box 3265
Harrisburg, PA 17105-3265
Re:  Investigation into the Obligation Incumbent of Local
Exchange Carriers to Unbundle Local Circuit Switching for
the Enterprise Market; [-00030100
Dear Secretary McNulty:

On behalf of the Pennsylvania Carriers' Coalition ("PCC")' I am responding to a letter
submitted by Verizon Pennsylvania, Inc. ("Verizon") in the above-referenced matter in support
of its pending January 2, 2004 Petition for Reconsideration which attempts to supplement its
legal arguments advanced in its brief and pleadings in this case in effort to have the Commission
reverse its December 18, 2003 Order in the above referenced matter. Rather than contest the
propriety of Verizon's late-arriving legal arguments, the PCC will respond to Verizon’s new and
meritless claims.

Verizon’s May 12, 2004 letter relies on a recent decision by the Pennsylvania Supreme
Court? which held that only a federal court has jurisdiction to review Commission orders
1

The PCC is an informal group of competitive local exchange carriers (“CLECs")
comprised of Full Service Computing Corp. t/a Full Service Network (“FSN”), ATX
Licensing, Inc. (“ATX"”}, Remi Retail Communications, LLC (“Remi”) and Line

Systems, Inc. (“LSI”).
: MCI WorldCom, Inc. v. Pennsylvania Public Utility Commission, 844 A.2d 1239 (Pa.
2004).
DSH:41035.1/FUL022-216383

WolfBlock Government Relations: Harrisburg, PA and Washington, DC

Cherry Hill, N] ® Harrisburg, PA @ New York, NY ® Norristown, PA ® Philadelphia, PA @ Roseland, N] w Wilmington, DE
Wolf, Block. Schorr and Solis-Cohen LLP, a Pennsylvania Limitad Liability Partnership
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James McNulty
May 14, 2004
Page 2

establishing the pricing of Unbundled Network Elements("UNEs"), including the UNE rates
adopted by the Commission in the Global Order.® Despite Verizon's inferences to the contrary,
the Supreme Court’s decision only affected appellate jurisdiction over the Commission’s
establishment of UNE rates and had no impact on the Commission’s underlying decisions, in the
Global Order, including its unbundling decisions, which remain in full force and effect. Given
an accurate assessment of the issues before the Court and the Court’s decision, the decision
simply has no relevance to the matter before the Commission which involves the continuing
application of the Global Order’s unbundling requirements. In fact, what Verizon fails to
disclose to the Commission is that Verizon requested Supreme Court review of the Global
Order’s unbundling requirements at issue in this case, which request was withdrawn by Verizon
as a condition of avoiding structural separation. Accordingly, the issue that Verizon is now
claiming was resolved by the Supreme Court regarding the propriety of the Global Order’s
unbundling requirements was not before the Court and these Global Order requirements
continue and remain valid and binding,.

What Verizon also does not tell the Commission is that both the Federal Communications
Commission ("FCC"), through the Triennial Review Order ("TRO")* and the United States Court
of Appeals for the District of Colombia, through its USTA /T decision,” have both recognized that
states retain unbundling authority under state law which is exercised consistent with the
requirements of the Telecommunications Act, and, as the FCC stated does "not substantially
prevent the implementation of the federal regime."® In fact, both the FCC and the Circuit Court
recognized that issues over whether state unbundling requirements were consistent with the Act
were to be resolved through declaratory order proceedings before the FCC." In this regard, on
April 16, 2004, Verizon filed just such a declaratory order petition at the FCC which petition

3 Joint Petition of Nextlink Pennsylvania, Inc. et. al., P-00991648, P-00991649 (September
30, 1999).

Review of Section 251 Unbundling Obligation of Incumbent Local Exchange Carriers, Report
and Order and Further Notice of Proposed Rulemaking, CC Docket No. 01-338 (August
21, 2003) (“TRO").

United States Telecom Association v. Federal Communications Commission, 359 F.2d 554
(D.C. Circuit March 2, 2004).

8 TRO at 9 93. In fact in its brief to the D.C. Circuit, the FCC expressly argued that " . ..
the TRO Order did not preempt states from adding to the unbundling requirements that
the FCC adopted."

! 359 F.2d at 594
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remains pending before the federal agency.® Rather than follow the review process endorsed by
both the FCC and D.C. Circuit Court for review of state unbundling decisions, Verizon seeks a
Commission reversal of its December 18, 2003 Enterprise Switching Order and the underlying
Global Order. lts attempt should be disregarded and the Commission should stand by its state
policy subject to FCC review of whether the Commission's long-standing Global Order
unbundling requirements are consistent with the federal regime.

As the Commission is well aware, the Global Order's requirements, as they pertain to
unbundling issues, were established under both state and federal law. As the Commission stated
in the Global Order in reaching its unbundling decisions.

In addition to the federal law requiring BA-PA to unbundled
network elements, there are two sources of independent state
authority that support a Pennsylvania Commission directive to
provide these six (6) UNEs. First, the Pennsylvania Commission
can require BA-PA to provide the UNEs under its own
independent stat authority. In fact, the Commission has already
done this for three (3) of the original seven (7) UNEs. In a July 31,
1996 Opinion and Order, prior to the FCC's issuance of Rule 319,
this Commission specifically required BA-PA to unbundled the
loop, switch and transport elements. ** As far back as October 4,
1995 -- prior to the passage of the Telecommunications Act of
1996 -- this Commission "express{ed] support for the proposal that
incumbent LECs be required to unbundled and separately price the
various ty})es of facilities used to provide local exchange

services.”> The Commission has the authority to determine those
UNEs that BA-PA must unbundled and offer to CLECs in order to
promote competition in the Commonwealth.

. Application of MFS Intelenet of Pennsylvania, Inc., et. al., Docket No. A-

310203F0002, Opinion and Order - Short Form, July 31, 1996, pg. 21

4 Application of MFS Intelenet of Pennsylvania, Inc., et. al., Docket No. A-

310203F0002, Opinion and Order - Short Form, October 4, 1995, pg. 44
Global Order at 66-67.°

In the matter of Verizon Pennsylvania, Inc., Petition for Declaratory Ruling and Order
Preempting the Pennsylvania Public Utility Commission’s Order Directing Verizon
Pennsylvania, Inc. to Provide Access to its Enterprise Switches.

It is important to recognize that while Chapter 30 has sunsetted, the Commission
expressly recognized that it had and was exercising unbundling authority independent of

DSH:41035.1/FULD22-216383
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Of course, the loops, switching and transport elements referred to by the Commission are
the essential elements of the Unbundled Network Element Platform ("UNE-P") at issue in this
case. Furthermore, since the Global Order the Commission has designated local service to
customers with over $10,000 in Total Billed Revenue as "competitive" invoking an even more
direct unbundling obligation under Verizon's Alternative Regulation Plan for the enterprise
switching element at issue in this case.

While, in MCI, the Supreme Court discusses the interplay between following the federal
regime and preemption, nothing in the decision can be interpreted to conclude that this
Commission's unbundling authority has been preempted or that the Global Order's unbundling
requirements have not been preserved. To the contrary, the FCC and the D.C. Circuit Court have
recognized that consistent state unbundling requirements remain in effect. As fully explained in
the PCC's January 13, 2004 Answer to Verizon's reconsideration petition, the Global Order's
unbundling requirements remain fully consistent with the federal regime and should be affirmed
by this Commission.

While the parties can debate the legal niceties of the interplay between state and federal
law, there is no reasonable debate regarding what outcome is in the public interest. As reflected
in the record of this proceeding, many significant enterprise customers rely on service provided
through UNE-P as a source of substantial savings and advanced services. Elimination of
enterprise UNE-P will do nothing more than take away those savings and service capabilities by
essentially slamming those customers back to Verizon against their respective wills.
Furthermore, and equally seriously, as reflected in the record, the maintenance of enterprise
UNE-P will provide a critical bridge to the deployment of the Next Generation Network which
will finally fulfill the Commonwealth's economic development and network modernization
objectives.

The Commission should stay the course and reject Verizon's petition for reconsideration.

Respectfully submitted,

R -

Alan C. Kohler
For WOLF, BLOCK, SCHORR and SOLIS-COHEN LLP

ACK/smw
cc: Bohdan Pankiw
Maryanne Martin

Chapter 30. Furthermore as to Chapter 30, the unbundling requirements applicable to
"competitive" services remain a binding obligation for Verizon under its Commission-
approved Alternative Form or Regulation Plan.

DSH:41035.1/FULQC22-216383
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Via Overnight Delivery R E C E ‘V E D

James J. McNulty. Secretary

Pennsylvania Public Utility Commnssuon MAY 17 2004

Commonwealth Keystone Building, 2" Floor y
PA PUBLIC UTILITY COMMISSICH

400 North Street SECRETARY'S BUREAU

Harrisburg, PA 17120

Re:  Investigation into the Obligations of Incumbent Local Exchange
Carriers to Unbundle Local Circuit Switching for the Enterprise
Market, Docket No. 1-00030100

Dear Mr. McNulty:

This letter is being filed in response to Verizon Pennsylvania, Inc.’s May 12, 2004 letter
regarding the alleged meaning of a recent Pennsylvania Supreme Court opinion ~ MC/
WorldCom, Inc. v. Pennsylvania Public Utility Commission, 844 A.2d 1239 (Pa. 2004). MCI
strongly disagrees with Verizon’s interpretation of the effect of that opinion.

First, the Pennsylvania Supreme Court decision has no bearing on the position Verizon is
advocating in its letter. That decision was only about the jurisdiction of state courts to review the
Commission’s federal law determinations concerning interconnection agreements. Indeed, the
Pennsylvania Supreme Court expressly declined to reach the question of the state court’s
jurisdiction over state law determinations concerning interconnection agreements — implicitly
acknowledging that there are state law determinations by the Commission in this process.

Second, the Pennsylvania Supreme Court decision does not hold that, or even address
whether, any substantive provisions of state law are preempted by federal law standards. The
only issue it decides concerns preemption of state courts’ jurisdiction to hear certain appeals.
The sentence that Verizon quotes and highlights in its letter — that the federal standards apply
uniformly — does not mean that all state law in this field is preempted. To the contrary, the
Telecommunications Act expressly preserves state law authority in several places. Thus, the
statement quoted by Verizon does not present a new concept, but merely confirms a principle
with which even MCI agrees — that there are certain areas of Commission decisions that are

DOCUMENT
. FOLDER O



based on federal law. However, that principle says nothing about whether a separate and
independent state law determination would be preempted by the same federal law.

Very truly yours,

A rehtllifoundts

Michelle Painter

ce: Certificate of Service
Maryanne Reynolds Martin, Esq
Bohdan Pankiw, Esq.
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I hereby certify that I have this day caused a true copy of MCI's Letter response to Verizon’s May 12,

2004 letter to be served upon the parties of record in Docket Nos. [-00030100 in accordance with the

requirements of 52 Pa. Code Sections 1.52 and 1.54 in the manner and upon the parties listed below.
Dated in Ashburn, VA on May 18, 2004

VIA OVERNIGHT DELIVERY

Suzan Paiva Patricia Armstrong

Verizon Thomas Thomas Armstrong & Niesen
1717 Arch Street, 32N 212 Locust St, Suite 500
Philadelphia, PA 19103 Harrisburg, PA

Kandace F. Melillo Angela Jones

Pennsylvania Public Utility Commission Office of Small Business Advocate
Office of Trial Staff — 2™ Floor Suite 1102, Commerce Building
Commonwealth Keystone Building 300 North Second Street

400 North Street Harrisburg, PA 17101

Harrisburg, PA 17120

Alan Kohler Robert C. Barber

Wolf Block Schorr and Solis-Cohen AT&T

212 Locust Street, Suite 300 3033 Chain Bridge Road
Harrisburg, PA 17108 Oakton, VA 22185

Barrett Sheridan Norman Kennard

Office of Consumer Advocate Hawke McKeon Sniscak & Kennard
555 Walnut Street, 5™ Floor 100 North Tenth St

Harrisburg, PA 17101 Harrisburg, PA 17101

Philip Macres Ross Buntrock

Swidler Berlin Shereff Friedmann Kelley Drye & Warren

3000 K Street, NW 1200 19" Street, NW, Suite 500
Washington, DC 20007 Washington, DC 20036

Michelle Painter




ORIGINAL Ve

ven

Julia A. Conover
Vice President and General Counsel

Pennsylvania ‘ s
M' ben i

- GOKETE)
A JuL 9 g 7004 May 21. 2004 Tel: (215) 963-6001
Yl Fax: (215) 563-2658

Julia. A Conover@Verizon.com

VIA UPS OVERNIGHT DELIVERY RE CE , VE D

James J. McNulty
Secretary MAY 21 2004
Pennsylvania Public Utility Commission

Commonwealth Keystone Buildin N { PA PUBLIC UTILITY cComm
400 North Street, 2™ Floor @@GUN\F SECRETARY'S BUREA SSION

Harrisburg, PA 17120 F@LDE‘“

Re:  Investigation into the Obligation of Incumbent Local Exchange Carriers to
Unbundle Local Circuit Switching for the Enterprise Market, Docket No. 1-
00030100

1717 Arch Street. 32W
Philadelphia. PA 19103

Dear Mr. McNulty:

Verizon Pennsylvania Inc. (*Verizon™) would like to address briefly letters filed by
counsel for the Pennsylvania Carriers’ Coalition (“PCC”) and MCI in response to my
letter dated May 12, 2004 bringing to the Commission’s attention the Pennsylvania
Supreme Court's decision in MCI WorldCom, Inc. v. Pennsylvania Public Utility
Commission, 844 A.2d 1239 (Pa. 2004). PCC and MCI apparently miss the point of my
letter.

Both MCI and PCC point out that the precise issue addressed by the Supreme Court was
the appellate jurisdiction of state courts, and Verizon agrees. However, Verizon does not
agree that the Supreme Court case has “no bearing on the position that Verizon is
advocating” in this case. Verizon’s position in this case is very simple — this
Commission’s unbundling decisions must be consistent with binding federal law. The
Pennsylvania Supreme Court’s recent ruling recognizes and reinforces that principle,
finding that exclusive federal appellate jurisdiction is “reasonably connected to Congress’
goal of uniformity . . .” (slip op. at 15). Indeed, even the Commonwealth Court
decision affirming the Global Order (upon which this Commission relies in its December
18 Order) recognized that if there is a conflict between state and federal unbundling rules
“the state classification would be illegal.” 763 A.2d at 486 (citing 47 U.S.C. § §
251(d)(3), 261) (emphasis added).

Significantly, neither MCI nor PCC point to any federal or Pennsylvania cases that
support this Commission’s authority to adopt unbundling rules that conflict with federal
law, because there are none. Indeed, PCC expressly concedes that only “consistent



unbundling requirements remain in effect.” (PCC Letter at 4). PCC’s claim that the
requirements it seeks to preserve are “consistent” with federal unbundling rules is not
even remotely credible. It is directly contrary to the federal statutory regime to require
unbundling without “impairment,” and both the FCC and the D.C. Circuit have stated in
no uncertain terms that CLECs are not impaired without unbundled access to enterprise
switching. Indeed, the PCC would not be pressing so hard to keep a state unbundling
requirement if it were in fact “consistent” with federal law, which it is not.

Similarly, the PCC’s argument that the Commission should simply retain its inconsistent
requirements until the FCC formally declares them to be inconsistent requires this
Commission to abdicate its independent duty to comply with the law and should be
rejected.

This Commission has consistently conformed its rulmgs to binding federal law both
within and outside the telecommunications area.! That is all Verizon seeks here.

Verizon therefore requests that the Commission grant its Petition for Reconsideration and
remove any suggestion in its December 18, 2003 Order that Verizon must continue to
unbundle switching or provide the UNE-platform to serve enterprise customers in
contravention of the requirements of federal law as set forth in the Triennial Review
Order and affirmed by the D.C. Circuit.

Very truly yours,
M/ ﬂzc%’%/

A ulia A. Conover
JAC/meb

Via UPS Overnight Delivery
cc:  Bohdan Pankiw, Esquire

Maryanne Martin, Esquire

Certificate of Service

! For example, when the FCC added new UNE:s like dark fiber and subloops, the Commission required that
Verizon promptly include them in the 216 tariff. Covad Communications Co. et al. v. Bell Atlantic-
Pennsylvania, Inc Dkt. No. R-00005350C0001 (Order entered June 22, 2000)(expanding the scope of the
Expedited UNE Proceeding to include the new UNEs “consistent with the prior orders of this Commission,
the FCC’s UNE Remand Order and 37 C.F.R. § 51.319.."). Of course, a Commission commitment to
promptly comply with federal law cannot apply only to changes that expand UNE obligations.



CERTIFICATE OF SERVICE

I, Julia A. Conover, hereby certify that I have this day served a copy of the foregoing letter of
Verizon Pennsylvania Inc., upon the participants listed below in accordance with the requirements of 52 Pa.
Code Section 1.54 (related to service by a participant) and 1.55 (related to service upon attorneys).

Dated at Philadelphia, Pennsylvania, this 21* day of May, 2004.

VIA UPS OVERNIGHT DELIVERY

Patricia Armstrong, Esquire

Regina L. Matz, Esquire

Thomas, Thomas, Armstrong
& Niesen

212 Locust Street, Suite 500

Harrisburg, PA 17108

Ross Buntrock, Esquire

Kelley Drye & Warren LLP

1200 19" Street, N.W., Suite 500
Washington, DC 20036

Philip J. Macres, Esquire

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, DC 20007-5116

Angela Jones, Esquire

Office of Small Business Advocate
Commerce Building — Suite 1102
300 North 2™ Street

Harrisburg, PA 17101

Michelle Painter, Esquire

MCI WorldCom Communications, Inc.

1133 19™ Street, NW
Washington, DC 20036

Norman Kennard, Esquire

Hawke McKeon Sniscak & Kennard
100 North Tenth Street

Harrisburg, PA 17101

Alan Kohler, Esquire

Wolf, Block, Schorr & Solis-Cohen
212 Locust Street, Suite 300
Harrisburg, PA 17101-1236

Barrett Sheridan, Esquire
Office of Consumer Advocate
555 Walnut Street

Forum Place — 5™ Floor
Harrisburg, PA 17101-1923

Kandace Melillo, Esquire

Office of Trial Staff
Commonwealth Keystone Building
400 North Street

Harrisburg, PA 17120

RECEIVED

MAY 21 2004

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU

ia A. Conover
erizon Pennsylvania Inc.
1717 Arch Street, 32W
Philadelphia, PA 19103
(215) 963-6001




C&MONWEALTH OF PENNSYLVA&%

ORIGINAL

OFFICE OF SMALL BUSINESS ADVOCATE
Sutte 1102, Commerce Building
300 North Second Street
Harrisburg, Pennsylvania 17101

William R. Lioyd, Jr. (717) 783-2525

Small Business Advocate (717) 783-2831 (FAX)
July 15, 2004

HAND DELIVERED

James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

P. 0. Box 3265

Harrisburg, PA 17105-3265

Re: Investigation into the Obligations of Incumbent Local Exchange
Carriers to Unbundle Local Circuit Switching for the Enterprise
Market Docket No. I-00030100

Dear Secretary McNulty:
1 am delivering for filing today the original plus three copies of a:

1. Notice of Withdrawal of Appearance on behalf of the Office of
Small Business Advocate in the above captioned matter; and

2. Notice of Appearance on behalf of the Office of Small Business
Advocate in the above captioned matter.

Copies of each of the documents listed above are being served today on all
known parties in this proceeding. A Certificate of Service to that effect is
enclosed.

Sincerely,

LA

William R. Lloyd, Jr.
Small Business Advocate

Enclosures
cc: Hon. Veronica A. Smith
Chief Administrative Law Judge <
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Investigation into the Obligations of
Incumbent Local Exchange Carriers to
Unbundle Local Circuit Switching for
The Enterprise Market

Docket No. I-00030100

LU TR TR 1)

NOTICE OF WITHDRAWAL OF APPEARANCE

The Office of Small Business Advocate, pursuant to 52 Pa. Code § 1.24,
hereby withdraws the appearance of Angela T. Jones, as counsel of record in the

above captioned proceeding.

Gngite ~J o

Angiié T. Jones g//
Assiwtant Small Busliness Advocate

For:
William R. Lloyd, Jr.
Small Business Advocate
/Hln/7E? [z ™
3 3 [
Office of Small Business Advocate K*’L&\(jif S
Suite 1102, Commerce Building ) " '
300 North Second Street JUL 1 & 7004
Harrisburg, PA 17101
(717) 783-2525
(717) 783-2831 (fax)
Dated: July 15, 2004 SN A Ph
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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSICN

Investigation into the Obligations of
Incumbent Local Exchange Carriers to
Unbundle Local Circuit Switching for
The Enterprise Market

NOTICE OF APPEARANCE

Docket No.

I-00030100

The Office of Small Business Advocate, pursuant to 52 Pa. Code § 1.24,

hereby enters the appearance of William R. Lloyd, Jr., replacing Angela Jones as

counsel of record, in the above captioned proceeding.

Documents in this proceeding should now be served on the following:

William R. Lloyd, Jr.

Small Business Advocate

Office of Small Business Advocate
Suite 1102, Commerce Building

300 North Second Street
Harrisburg, Pennsylvania 17101
(717) 783-2525

(717) 783-2831 (fax)
willloyd@state.pa.us

DOCUMENT Wit -1 £t )

n = William R. Lloyd, Jr.
F@LD &;ﬁ% Small Business Advocate

Office of Small Business Advocate
Suite 1102, Commerce Building

300 North Second Street
Harrisburg, PA 17101

(717) 783-2525

(717) 783-2831 (fax)

Dated: July 15, 2004
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Investigation into the Obligations of
Incumbent Local Exchange Carriers to
Unbundle Local Circuit Switching for
The Enterprise Market

Docket No. 1-00030100

CERTIFICATE OF SERVICE

I certify that I am serving a copy of the Notice of Withdrawal of Appearance and the Notice
of Appearance on behalf of the Office of Small Business Advocate by first class mail upon the

persons addressed below:

Hon. Veronica A. Smith

Chief Administrative Law Judge
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Julia A. Conover, Esquire

Vice President/General Counsel
William B. Petersen, Esquire
Verizon Pennsylvania, Inc.
1717 Arch Street, 32 North
Philadelphia, PA 19103

(215) 963-6023

(215) 563-2658 (fax)

Alan Kohler, Esquire

Daniel Clearfield, Esquire

Wolf, Block, Schorr and Solis-Cohen, LLP
212 Locust Street, Suite 300

Harrisburg, PA 17101

(717) 237-7160

(717) 237-7161 (fax)

D. Mark Thomas, Esq.

Patricia Armstrong, Esq.

Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500

P.O. Box 9500

Harrisburg, PA 17109-9500

(717) 255-7600

(717) 236-8278 (fax)

Barrett C. Sheridan, Esquire
Philip F. McClelland, Esquire
Office of Consumer Advocate
555 Walnut Street

5th FL Forum Place
Harrisburg, PA 17101-1923
(717) 783-5048

(717) 783-7152 (fax)

Johnnic E. Simms, Acting Director
Office of Trial Staff

Pa. Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105

(717) 787-1976

(717) 772-2677 (fax)

Philip J. Macres, Esquire
Swidler Berlin Shereff Friedman
3000 K Street, NW

Washington, DC 20007

(202) 424-7500

(202) 424-7645 (fax)

Norman James Kennard, Esquire
Hawke McKeon Sniscak & Kennard ‘gc;,

100 North Tenth Street A Q
P.O. Box 1778 XN
Harrisburg, PA 17105 ca\ AN
(717) 236-1300 RSN ,;)b
(717) 236-4841 (fax) AY )
A N 2,
SN



Genevieve Morelli, Esquire
Ross Buntrock, Esquire

Kelley Drye & Warren LLP

1200 19" Street, N.W., Suite 500
Washington, DC 20036

(202) 955-9600

(202) 955 9792 (fax)

N : 2
Weth P #4000,
William R. Lloyd, Jr. v
Small Business Advocate

Date: July 15, 2004
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RE: INVESTIGATION INTO THE OBLIGATION OF : <
: Docket No. g

INCUMBENT LOCAL EXCHANGE CARRIERS TO
UNBUNDLE NETWORK ELEMENTS 1-00030099

RE: INVESTIGATION INTO THE OBLIGATIONS OF  :
INCUMBENT LOCAL EXCHANGE CARRIERS TO :  Docket No. 00
UNBUNDLE LOCAL CIRCUIT SWITCHING FOR . Foesetep L -00030!
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NOTICE OF S =
WITHDRAWAL OF APPEARANCE T
c N
GCKETE
SEP 2 2 2004

TO THE SECRETARY:
The Office of Trial Staff (OTS) of the Pennsylvania Public Utility

Commission (Commission), pursuant to 52 Pa. Code § 1.24, hereby withdraws the
appearance of Kandace F. Melillo, as a counsel of record in the above-captioned

proceeding. Please direct questions regarding this to the undersigned.

5o
ohnnie E. Simms
Chief Prosecutor

Office of Trial Staff
Pa. Public Utility Commission

P. O. Box 3265
Harrisburg, PA 17105-3265

(717) 783-6170
ated: August 1 04 DOGUMEMT
Dated: August 18, 20 FOLDER



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Re: Investigation Into The Obligation

Of Incumbent Local Exchange Carriers : Docket No.
To Unbundle Network Elements : 1-00030099
Re: Investigation Into The Obligation

Of Incumbent Local Exchange Carriers : Docket No.
To Unbundle Local Circuit Switching 1-00030100
For The Enterprise Market :

CERTIFICATE OF SERVICE
I hereby certify that I am serving the foregoing Notice of
Appearance, dated August 18, 2004, either personally, by first class mail,

electronic mail, express mail and/or by fax upon the persons listed below:

Barrett C. Sheridan, Esquire
Philip F. McClelland, Esquire
Office of Consumer Advocate
555 Walnut Street

Forum Place - 5™ Floor
Harrisburg, PA 17101-1923

Carol F. Pennington, Esquire
Angela T. Jones, Esquire

Office of Small Business Advocate
Commerce Building - Suite 1102
300 North 2™ Street

Harrisburg, PA 17101

Ross A. Buntrock, Esquire
Genevieve Morelli, Esquire
Heather T. Hendrickson, Esquire
Kelley Drye & Warren LLP
1200 19" Street, NW Suite 500
Washington, D.C. 20036



Zsuzsanna E. Benedek, Esquire
Sprint Communications Co. LP
240 North Third Street - Suite 201
Harrisburg, PA 17101

Alan C. Kohler, Esquire

Wolf Block Schorr & Solis-Cohen
Suite 300

Locust Court Building

212 Locust Street

Harrisburg, PA 17101

Philip J. Macres, Esquire

Swidler Berlin Shereff Friedman LLP
3000 K Street NW

Suite 300

Washington, DC 20007-5116

Julia A. Conover, Esquire
William B. Peterson, Esquire
Suzan DeBusk Paiva, Esquire
Verizon Communications
1717 Arch Street, 32 NW
Philadelphia, PA 19103

Robert C. Barber, Esquire
Mark A. Keffer, Esquire
AT&T Communications of PA
3033 Chain Bridge Road
Room 3-D

Oakton, VA 22185

Michelle Painter, Esquire

MCI WorldCom Network Services Inc.
1133 19" Street, NW

Washington, DC 20036

Enrico C. Soriano, Esquire
Steven A. Augustino, Esquire
Darius B. Withers, Esquire
Kelley Drye & Warren LLP
1200 19" Street NW
Washington, DC 22182



Charles V. Gerkin, Jr., Esquire
Regulatory Counsel

Allegiance Telecom Inc.

9201 North Central Expressway
Dallas, TX 75231

Robin F. Cohn, Esquire

Swidler Berlin Shereff Friedman LLP
3000 K Street NW

Suite 300

Washington, DC 20007-5116

Thomas Koutsky, Esquire
Z-Tel Communications Inc.
1200 19" Street NW

Suite 500

Washington, DC 20036

Renardo L. Hicks, Esquire
Anderson, Gulotta & Hicks, P.C.
1110 North Mountain Road
Harrisburg, PA 17112

Richard U. Stubbs, Esquire

Conrad Counsel

Cavalier Telephone Mid Atlantic LLC
965 Thomas Drive

Warminster, PA 18974

Rogelio E. Pena, Esquire
1375 Walnut Street
Suite 220

Boulder, CO 80302

William E. Ward

CTC Communications Corporation
115 Second Avenue

Waltham, MA 02451

Jeffrey J. Heins

Adelphia Business Solutions of PA Inc.
d/b/a TelCove

712 North Main Street

Coudersport, PA 16915



Dated: August 18, 2004
Docket Nos. 1-00030099
1-00030100

Jeanne Price

Marvin Hendrix

CEI Networks

P.O. Box 458

130 East Main Street
Ephrata, PA 17522

Metro Teleconnect Companies, Inc.
2150 Herr Street
Harrisburg, PA 17103-1625

Honorable Susan D. Colwell
Administrative Law Judge

Pa. Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Johnnie E. &imms

Chief Prosecutor

Office of Trial Staff

Pa. Public Utility Commission



