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TENTATIVE ORDER
BY THE COMMISSION:

On July 8, 2016, the Pennsylvania Public Utility Commission (Commission) notified all electric generation suppliers (EGSs) and electric distribution companies (EDCs) by Secretarial Letter that it discovered an error in how the non‑solar Tier I quarterly adjustments were calculated.  The July 8, 2016 Secretarial Letter explained that the Commission has corrected this error for the 2016 compliance year, resulting in an approximate seven percent increase in the otherwise anticipated annual non‑solar Tier I obligations.  In light of the miscalculation of the non‑solar Tier I Alternative Energy Credit (AEC) obligation quarterly adjustment, the Commission is requesting comments on the impact of the quarterly adjustment obligation increase, on possible remedies to mitigate any impact, and on any other appropriate action to be taken by the Commission. 
BACKGROUND AND HISTORY OF THIS PROCEEDING
The Alternative Energy Portfolio Standards Act of 2004, P.L. 1672, No. 213, (AEPS Act) was signed into law on November 30, 2004.  73 P.S. §§ 1648.1 et seq.  The AEPS Act, which took effect on February 28, 2005, established an alternative energy portfolio standard for Pennsylvania.  Generally, the Act requires that an annually increasing percentage of electricity sold to retail customers in Pennsylvania by electric distribution companies (EDCs) and electric generation suppliers (EGSs) be derived from alternative energy resources.  The Commission has been charged with using its general powers to carry out, execute and enforce the provisions of the AEPS Act.  The Pennsylvania Department of Environmental Protection (DEP) has been specifically charged with ensuring compliance with all environmental, health and safety laws and standards relevant to the AEPS Act’s implementation.  The Commission and the DEP are to jointly monitor compliance with the Act, the development of the alternative energy market, the costs of alternative energy and to conduct an ongoing alternative energy planning assessment.   The Commission and the DEP are to report their findings and any recommendations for changes to the Act to the General Assembly on a regular basis.
Act 129 of 2008, P.L. 1592, (Act 129) was signed into law on October 15, 2008, which took effect 30 days thereafter on November 14, 2008.  Section 5 of Act 129 adds Section 2814 to the Pennsylvania Public Utility Code.  See 66 Pa. C.S. § 2814.  Section 2814 expands the types of alternative energy sources that qualify as Tier I alternative energy sources under the AEPS Act to include specific categories of low impact hydropower and biomass energy.  66 Pa. C.S. § 2814(a) and (b).  Section 2814 also requires the Commission to increase, at least quarterly, the percentage share of Tier I resources to be sold by EDCs and EGSs to reflect any new Tier I resources added as a result of this amendment.  66 Pa. C.S. § 2814(c).
On May 28, 2009, the Commission adopted a Final Order
 at the above‑referenced Docket Number that established the procedures and guidelines to follow for low‑impact hydropower facilities and generators utilizing by‑products of pulping and wood manufacturing processes to follow in order to qualify as a Tier I resource. The Final Order also established reporting requirements and related procedures that the Commission uses to adjust the AEPS Act Tier I requirements that EDCs and EGSs must meet to account for the newly qualified Tier I resources.  The Commission, through the AEC Program Administrator has been implementing the procedures and guidelines established in the May 28, 2016, Final Order for each AEPS Act Compliance year from 2010 to the present.

On July 8, 2016, the Commission issued a Secretarial Letter at this Docket giving notice to all EGSs and EDCs that the Commission had become aware of an error in how the quarterly adjustments were calculated over the past six years.  This July 8, 2016 Secretarial Letter also noted that this error had been corrected for the 2016 compliance year, resulting in an approximate seven percent increase in the otherwise anticipated annual Tier I obligations. 
After the issuance of the July 8, 2016 Secretarial Letter, the Commission’s legal and technical staff facilitated discussion among stakeholders from the retail electric market and EDC default service programs.  These discussions included a conference call held by Commission staff to answer questions related to the AEPS Act Tier I quarterly adjustment correction that was the subject of the July 8, 2016 Secretarial Letter.  Some stakeholders conveyed a concern with the adverse impact of this unanticipated increase in non‑solar Tier I AECs on their business models.  

Consequently, the Commission issued a Secretarial Letter on August 9, 2016, at this Docket, which extended the true‑up period from September 1, 2016 to November 30, 2016, for the non‑solar Tier I adjustment obligations relevant to the 2016 AEPS Act compliance year.
  The Commission noted that the extension provides additional time to address an unanticipated increase in the non‑solar Tier I obligations for this compliance year.  This true-up period extension does not apply to solar Tier I nor Tier II requirements.  In addition, it does not apply to the non-solar Tier I obligations contained in 52 Pa. Code § 75.61(b)(10), which requires that 5.25% of all retail sales come from non-solar Tier I sources.  The Commission further stated that this extension provides the Commission additional time to address, with input from all stakeholders, the impact of the unanticipated increase in Tier I requirements and any potential options to mitigate that impact on EGSs and EDCs for the 2016 and/or subsequent compliance years.

DISCUSSION
With this Order, the Commission proposes options for remedial action to consider.  The primary goal of these proposals is to have a minimal effect on stakeholders while upholding the Commission’s responsibility to effectively implement the AEPS Act.  At the same time, the comment periods prescribed in this Order should provide the opportunity for commenters to present other remedial actions that the stakeholders deem viable to address the corrected 2016 quarterly adjustment.  As such, the Commission submits the following for stakeholders to consider.
I.
AEC Procurement & Non‑Bypassable Cost Recovery by the EDC of the Non‑Solar Tier I Adjustments

One course of action would be for the Commission to leverage the purchasing power and billing functionality of the EDCs to ameliorate the market effects of the miscalculation.  This process would require the Commission to determine for each EDC the number of adjustment AECs for procurement in its distribution zone for the 2016 AEPS Act compliance year.  The EDC would then procure these credits either through (1) the spot market; or (2) a competitive bid process.  The EDCs would then transfer the procured credits to all load serving entities (LSEs) operating in the respective EDC distribution zone during the 2016 AEPS Act compliance year on a load‑weighted basis.
  The EDC would recover the costs of this procurement through a preexisting non‑bypassable charge, such as a competitive enhancement rider, solar photovoltaic alternative energy credit rider, or other tariff mechanism as deemed optimal by individual EDCs, so long as the charge is applicable to all rate classes.  Each EDC would be required to provide a compliance filing detailing the specific implementation protocols for procurement and tariffed cost‑recovery.
II.
Delay the True‑Up Period for the Non‑Solar Tier I Adjustment Credits

Another option is to delay the obligation to settle the adjustment amount associated with the non‑solar Tier I credit obligation for an appropriate time period as discussed in the comments.  This would give parties more time to procure the additional AECs necessary to meet the increase in the otherwise anticipated annual non‑solar Tier I obligations.  The appropriate time period can include compliance by the presently set November 30, 2016 deadline, as extended in the August 9, 2016 Secretarial Letter.

CONCLUSION

The Commission is issuing this Tentative Order to seek comments on options for potential remedial actions to address the unanticipated increase in the non‑solar Tier I AEC obligations that resulted from the corrected 2016 quarterly adjustment.  The goal of such potential remedial actions is to minimize the effect on stakeholders while upholding the Commission’s responsibility to effectively implement the AEPS Act.  The Commission welcomes comments from all interested parties on the necessity and efficacy of the proposals addressed in this Tentative Order.  The Commission further welcomes comments detailing other proposals that would remedy the current situation; THEREFORE,

IT IS ORDERED:
1.
That this Tentative Order shall be served on the parties of record at Docket No. M‑2009‑2093383 including all parties served with the Commission’s July 8, 2016 and August 9, 2016 Secretarial Letters at this Docket.  The Tentative Order also shall be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement, and the Commission’s Office of Competitive Markets distribution list.

2.
That interested parties shall have 15 days from the entry date of this Tentative Order to file written comments referencing Docket No. M-2009-2093383 with the Pennsylvania Public Utility Commission, Attention:  Secretary, P.O. Box 3265, Harrisburg, PA  17105-3265.  Comments may also be filed electronically through the Commission’s e-File System.
3.
That interested parties shall have 25 days from the entry date of this Tentative Order to file written reply comments referencing Docket No. M‑2009‑2093383 with the Pennsylvania Public Utility Commission, Attention:  Secretary, P.O. Box 3265, Harrisburg, PA 17105-3265.  Comments may also be filed electronically through the Commission’s e-File System.

4.
That a copy of comments and reply comments shall be electronically mailed, in Word format, to Scott Gebhardt at sgebhardt@pa.gov and Kriss Brown at kribrown@pa.gov.  Attachments may not exceed three megabytes.

5.
That the contact person for technical issues related to this Tentative Order is Scott Gebhardt, Bureau of Technical Utility Services, 717-425-2860 or sgebhardt@pa.gov.  The contact person for legal and process issues related to this Tentative Order is Kriss Brown, Law Bureau, 717-787-4518 or kribrown@pa.gov.
BY THE COMMISSION
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Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  August 11, 2016
ORDER ENTERED:  August 15, 2016
� See Implementation of Act 129 of 2008 Phase 4 – Relating to the Alternative Energy Portfolio Standards Act, Final Order at Docket No. M-2009-2093383, entered on May 28, 2009.


� Adjustment obligations or adjustment AECs refers only to the increment of non�solar Tier I AECs required under the quarterly adjustment provisions of 66 Pa. C.S. § 2814.  The 2016 AEPS compliance year ran from June 1, 2015 through May 31, 2016.





� The load weighted basis would coincide to the exact time frame as the 2016 AEPS Act compliance year, calculated as the LSE individual load divided by the total zonal load for that time frame.
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