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CLARIFICATION ORDER

BY THE COMMISSION:

The Commission has been charged by the Pennsylvania General Assembly (General Assembly) with establishing an energy efficiency and conservation program (EE&C Program).  The EE&C Program requires each electric distribution company (EDC) with at least 100,000 customers to adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa. C.S. § 2806.1.  On June 11, 2015, the Commission adopted an Implementation Order at this Docket establishing the standards each plan must meet and providing guidance on the procedures to be followed for submittal, review and approval of all aspects of EDC EE&C plans for the period from June 1, 2016 through May 31, 2021.
  
On July 6, 2015, the Energy Association of Pennsylvania (EAP) filed a Petition for Clarification of Final Act 129 Phase III Implementation Order (EAP Petition) seeking clarification on certain aspects of the peak demand reduction program.  Also on July 6, 2015, the Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively, FirstEnergy) filed a Petition for Clarification of the Commission’s Act 129, Phase III, EE&C Implementation Order, or, in the alternative, Petition for Waiver of a Bidding Requirement as set forth in the Act 129, Phase III, EE&C Implementation Order (FirstEnergy Petition).  The Commission will grant both Petitions for clarification and deny FirstEnergy’s Petition for Waiver as set forth in this Order.
BACKGROUND AND HISTORY OF THIS PROCEEDING


Act 129 of 2008 (the Act or Act 129) was signed into law on October 15, 2008, and became effective on November 14, 2008.  Among other things, the Act created an EE&C Program, codified in the Pennsylvania Public Utility Code at Sections 2806.1 and 2806.2, 66 Pa. C.S. §§ 2806.1 and 2806.2.  This initial program required an EDC with at least 100,000 customers to adopt an EE&C Plan, approved by the Commission, to reduce electric consumption by at least one percent (1%) of its expected consumption for June 1, 2009 through May 31, 2010.  This 1% reduction was to be accomplished by May 31, 2011.  By May 31, 2013, consumption was to be reduced by a minimum of three percent (3%).  Also, by May 31, 2013, peak demand was to be reduced by a minimum of four‑and‑a‑half percent (4.5%) of the EDC’s annual system peak demand in the 100 hours of highest demand, measured against the EDC’s peak demand during the period of June 1, 2007 through May 31, 2008.  By November 30, 2013, and every five years thereafter, the Commission was to assess the cost-effectiveness of the EE&C Program and set additional incremental reductions in electric consumption if the EE&C Program’s benefits exceed its costs.


The Commission determined in its Phase II Implementation Order that additional reductions in consumption were cost-effective and prescribed targets to be met by May 31, 2016.
  At that time, though, the Commission did not have enough information to determine the cost-effectiveness of peak demand reduction programs and only permitted EDCs to voluntarily offer cost-effective demand reduction programs.
  

To obtain the requisite information, the Commission directed the Statewide Evaluator (SWE) to provide the Commission with a demand response (DR) study to analyze the cost-effectiveness of the legislative peak demand reduction requirements and of potential improvements to the peak demand reduction program.
  In a May 17, 2013 Secretarial Letter, the Commission released the Act 129 Demand Response Study – Final Report at Docket No. M-2012-2289411.
  The Commission held a Demand Response Study Stakeholders’ Meeting on Tuesday, June 11, 2013.  At the suggestion of stakeholders, the Commission directed the SWE to conduct a Preliminary Wholesale Price Suppression and Prospective Total Resource Cost (TRC) Test Analysis of the DR program.  The SWE’s Act 129 Demand Response Study – Final Report; Amended November 1, 2013
 was released for comment on November 14, 2013.
  Following a review of comments, the Commission issued its Peak Demand Reduction Cost Effectiveness Determination Final Order, which directed the SWE to perform a Demand Response Potential Study (DR Potential Study) using proposed load curtailment models.
  The SWE submitted its final version of the DR Potential Study to the Commission on February 25, 2015.


Regarding consumption reductions, the SWE was tasked with performing an Energy Efficiency (EE) Potential Study to determine the cost-effective consumption reduction potential in Pennsylvania.
  The SWE submitted its final Energy Efficiency Potential Study to the Commission on February 25, 2015.
  

The EE and DR Potential Studies were released publicly via Secretarial Letter served February 27, 2015.
  The Secretarial Letter also announced a stakeholder meeting scheduled for April 8, 2015, the purpose of which was to allow the SWE to present the results of its EE and DR Potential Studies and to answer clarification questions posed by stakeholders.


On October 23, 2014, the Commission issued a Secretarial Letter seeking comments on a number of important topics that are instrumental in designing and implementing Phase III of the EE&C Program.
  In addition, the Commission held a stakeholder meeting on December 2, 2014, to provide interested parties an opportunity to identify additional issues and concerns regarding the design of any future EE&C Program and to address any questions regarding the topics and issues presented in the Phase III Secretarial Letter.  Comments and reply comments were received by multiple parties, with EAP and FirstEnergy.

Following its review of the Phase III Secretarial Letter comments, the Commission adopted, at the aforementioned docket, a Phase III Tentative Implementation Order.
  Comments were due within 30 days from the date a notice was published in the Pennsylvania Bulletin.  Reply comments were due within 45 days from the date the notice was published in the Pennsylvania Bulletin.  On May 1, 2015, the Commission extended, via Secretarial Letter, 
 the reply comment deadline to May 15, 2015 at the request of EAP.
  Again, multiple parties, including EAP and FirstEnergy filed comments as well as reply comments.
On June 11, 2015, the Commission adopted Phase III Implementation Order that established the third phase of the EE&C Program.
  This Phase III Implementation Order requires electric distribution companies with at least 100,000 customers to adopt and implement cost-effective plans to reduce energy consumption and peak demand consumption within this Commonwealth.  This Phase III Implementation Order set the required reductions for each EDC, as well as guidelines for implementing the third phase of the EE&C Program.
DISCUSSION

In this order we will address both the EAP Petition and FirstEnergy Petition, beginning with the EAP Petition.
A. EAP Petition
In its Petition, EAP seeks clarification on four distinct issues related to the peak demand reduction program.  We will address each issue in turn.

1.
Determining Compliance

In its Petition, EAP states that regarding the standard for determining demand reduction compliance, the Phase III Implementation Order contains two contradictory statements.  EAP notes that the Phase III Implementation Order at page 36 states that “[t]he Commission will determine compliance with the peak demand reduction requirements outlined above based on an average of the [megawatt (MW)] reductions obtained from each event called over the last four years of the Phase.”  Whereas on page 44, the Phase III Implementation Order states that “Compliance will be determined based on the average MW performance across all event hours in a given program year.”   EAP believes that the language on page 44 providing “in a given program year” is inconsistent with the Commission’s intent set forth on page 36 indicating that compliance will be based on the average of the MW reductions obtained from each event called over the last four years of the Phase.  EAP requests that the phrase “in a given program year” on page 44 be deleted to resolve the inconsistency.  EAP Petition at 3.
We agree that these two statements are inconsistent.  We, however, do not agree that simply removing the phrase “in a given program year” will remove the inconsistency nor will it provide the clarity EAP seeks.  As we explained in the Phase III Implementation Order at page 36, “the DR targets outlined [in that order] represent the average number of MW reductions in each hour of an event.” (Emphasis added.)  Each curtailment event is to last four hours.  Phase III Implementation Order at 44.  Thus, the EDC is to obtain MWs over all four consecutive event hours that are then averaged to determine the peak demand reduction obtained by the EDC during a called event.  For example, assume Duquesne calls an event and obtains 40 MWs in the first hour, 43 MWs in the second hour, 44 MWs in the third hour and 41 MWs in the fourth hour.  Under this scenario Duquesne would have obtained an average of 42 MWs over the four consecutive event hours.
To comply with the peak demand reduction requirement for Phase III, each EDC must demonstrate that the average MWs obtained during each event called over the four compliance years equals or exceeds the demand reduction requirements established for each EDC.  Again, using Duquesne’s requirement as an example, assume that Duquesne had a total of 10 DR events in the last four years of Phase III.  To be compliant for the Phase III peak demand reduction requirement, Duquesne must demonstrate that each of the 10 events obtained an average of at least 42 MWs.  Next assume that Duquesne obtained the following MW average over the four hours of each of the 10 events: 36, 41, 43, 44, 42, 44, 44, 41, 41 and 44.  Under this scenario, Duquesne would be compliant, because the MWs obtained for each of the 10 events averages to 42 MWs, which is Duquesne’s peak reduction requirement.  
EAP’s suggested clarification does not accurately portray our intent.  Therefore, we will modify the peak demand reduction program design, as outlined in the Phase III Implementation Order on pages 43 and 44, by adding a bullet stating that the MW reductions attributable to a curtailment event will be based on the average MW reduction during each consecutive hour of an event.  In addition, we will revise the bullet identified by EAP on page 44 to reflect that compliance will be determined based on the average of the MW reductions obtained from each event over the last four years of Phase III.  We find that these language changes more accurately reflect our intent, as described in the Phase III Implementation Order at page 36, and provide the clarity EAP seeks.
2.
85% Requirement

Next, EAP states in its Petition that the Commission, on page 36 of the Phase III Implementation Order, stated that “while the compliance target tied to the penalties outlined in the Act is a single, average event requirement, we direct the EDCs to obtain no less than 85% of the target in any one event.”  EAP believes that this statement is at odds with footnote 47 on page 41 of the Phase III Implementation Order concerning demand reduction program design.  This footnote states that “EDCs can include in their plans DR measures that allow for variation in the individual customers called and the length of time an individual customer participates in the event, provided that the total average MW reduction of the four hours of an event equals or exceeds the EDC’s peak demand reduction requirement.”  EAP asserts that this language in footnote 47 addresses a single event but does not reference the 85% directive.  EAP seeks clarification related to this apparent discrepancy.  EAP also seeks clarification as to whether failure to meet the minimum 85% of the target in any one event subjects the EDCs to the statutory penalty found at 66 Pa. C.S. § 2806.1(f).  EAP Petition at 3 and 4.
EAP suggests several edits to the Phase III Implementation Order.  First, EAP suggests that the final phrase in footnote 47 be amended to read as follows:  “provided that the total average MW reduction over all events equals or exceeds the EDC’s peak demand reduction requirement.”  Second, EAP suggests that the Commission clarify that the directive is for EDCs to design their Phase III EE&C Plans to obtain no less than 85% of the DR target in any one event.  Lastly, EAP suggests that the Commission add a sentence providing that the 85% directive will neither be considered in the context of determining compliance under Act 129 nor subject to the penalties prescribed under subsection 2806.1(f) of Act 129, 66 Pa. C.S. § 2806.1(f).  EAP Petition at 4.
EAP states that it understands the Commission’s desire to have a minimum performance threshold as a means to ensure that the Act 129 demand reduction programs are incorporated into PJM Interconnection LLC’s (PJM) annual forecasts.  EAP states that it is concerned that the additional 85% directive, as currently stated, will increase the EDC cost of compliance for the overall peak demand reduction target, particularly given the uncertainty of customer participation from hour to hour or from event to event.  EAP believes the requirement for EDCs to target up to six events each year when the PJM day-ahead forecast for the PJM regional transmission organization (RTO) is greater than 96% of the PJM RTO summer peak demand forecast, given the uncertainty of how many events will be called each year or in Phase III, will require EDCs to achieve significant reductions in every event in order to ensure meeting the compliance target.  EAP Petition at 4 and 5.

Initially, we note that footnote 47 in the Phase III Implementation Order simply recognized that EDCs have the flexibility to design DR measures with variation in individual customer participation.  The footnote also recognized that this flexibility is limited by the fact that each EDC must meet its peak demand reduction requirement.  As this was a footnote, this statement was not intended to change or modify, in any way, the requirements set forth in the body of the Phase III Implementation Order.  
Regarding the 85% directive, we decline to adopt EAP’s suggestion that we direct EDCs to design their Phase III EE&C Plans to obtain no less than 85% of the DR target in any one event.  EDCs are to submit Phase III EE&C Plans to meet the peak demand reduction requirements set forth on page 35 of the Phase III Implementation Order.  The 85% minimum in any one event requirement was added due to the fact that compliance with the peak reduction requirement will be determined based on the average MWs obtained during the called events over the four compliance years.  As this is an average, EDCs can meet the requirement by over-performance in some events and under-performance in other events.  
Again, take Duquesne, which has a peak demand reduction requirement of 42 MWs, as an example.  Based on this 85% minimum rule, Duquesne must obtain an average of at least 35.7 MWs in any one event, provided the average of all called events still meets or exceeds the 42 MW peak demand reduction requirement.  As an example, assume again that Duquesne had 10 events over the last four years of the program.  Also assume that Duquesne obtained the following MW average over the four hours of each of the 10 events: 35.7, 44, 45, 44, 42.6, 44, 44, 43, 42 and 35.7.  Under this scenario, Duquesne would be compliant, because the MWs obtained for each of the 10 events averages to 42 MWs and no one event is less than 85% of 42 MWs, which is Duquesne’s peak reduction requirement.  
Regarding any penalties associated with requirement that EDCs obtain no less than 85% of the peak demand target in any one event, we agree that failure to meet this requirement alone does not subject an EDC to the penalties provided under 66 Pa. C.S. § 2806.1(f).  We find, however, that as this is a directive in a Commission order, that failure to meet this requirement could subject the EDC to the penalties prescribed under Chapter 33 of the Public Utility Code, 66 Pa. C.S. § 3301(a).  As an example, assume again that Duquesne had 10 events over the last four years of the program.  Also assume that Duquesne obtained the following MW average over the four hours of each of the 10 events: 33.7, 44, 45, 44, 43.6, 44, 44, 43, 43 and 35.7.  Under this scenario, Duquesne would be compliant with the peak demand reduction requirement because the MWs obtained for each of the 10 events averages to 42 MWs.  Duquesne, however, would not be compliant with the requirement that no one event be less than 85% of 42 MWs, as the first event was less than 35.7 MWs.  Under this scenario, Duquesne would not be subject to a penalty under 66 Pa. C.S. § 2806.1(f) for failure to meet the peak demand reduction requirement.  Duquesne, however, could be subject to a penalty under 66 Pa. C.S. § 3301.
3.
Dual Participation
EAP states that the Commission addressed stakeholder concerns regarding dual participation in Act 129 and the PJM Emergency Load Response Program (ELRP), noting that the Commission imposed a 50% discount on Act 129 DR incentives for dual enrolled accounts in Act 129 and PJM ELRP.  EAP believes that the description of the discount described in the Phase III Implementation Order at page 43 conflicts with the program design criteria language on page 44, which states that “[t]he EDCs, in their plans, must demonstrate that the cost to acquire MWs from customers who participate in PJM’s ELRP is no more than half the cost to acquire MWs from customers in the same rate class that are not participating in PJM’s ELRP.”  EAP seeks clarification on the manner in which the 50% discount incentive is determined.  Specifically, EAP seeks clarification as to whether the reference to “discount” focuses on incentive costs per kilowatt (kW) rather than the total budget of the incentives for either the dual enrolled or Act 129 only MWs.  In addition, EAP seeks clarification as to whether the total discount for dual enrolled accounts is not prescribed to be 50%, but is a discounted incentive of “no more than half” the incentive per kW paid to customers in the same rate class who do not participate in PJM’s ELRP.  EAP recommends that the language at page 44 that states “the cost to acquire MWs from customers” should be stated as “the incentive cost per kW for customer.”  EAP Petition at 5 and 6.
We decline to adopt EAP’s suggestion.  We note that the paragraph referenced by EAP on page 43 of the Phase III Implementation Order established the policy reason for limiting payments to participants in both the Act 129 DR program and PJM’s ELRP.  Whereas, the discussion referenced by EAP on page 44 of the Phase III Implementation Order established the criteria for implementing the limit for dual participants.  Those entities, end use customers and curtailment service providers, that already invested in equipment and processes for participating in PJM’s ELRP and are receiving compensation from PJM for their participation in that program require less financial incentives and lower administrative costs to participate in the Act 129 DR program.  Accordingly, the cost to acquire each MW of DR from those participating in PJM’s ELRP should reflect the need for lower incentives and administrative costs.  As such, we stand by our directive that EDCs, in their plans, must demonstrate that the cost to acquire MWs from customers who participate in PJM’s ELRP is no more than half the cost to acquire MWs from customers in the same rate class that are not participating in PJM’s ELRP.
Adopting EAP’s suggestion to focus on customer incentive costs ignores the benefits of lower administrative costs, including the lower costs to acquire, measure and verify the MW reductions from the PJM ELRP participants.  In addition, we find that EAP’s suggestion could lead to the absurd result that the customers, who pay for these programs, receive a lower incentive payment while the conservation service provider (CSP) or the EDC retain the difference between what the dual enrolled customer receives and what an Act 129 DR program participant receives in incentives.  We also find that the focus on customer incentives could actually increase the program costs as it would force the EDC to pay non-PJM ELRP participants double what the highest PJM ELRP participant receives.  Focusing on the cost to acquire each MW eliminates these absurd results and ensures that the programs are implemented in the most cost effective manner.  
4.
Peak Hour Requirement

Finally, EAP seeks clarification on when a DR event is to be called.  EAP points to the language on page 44 of the Phase III Implementation Order that states that the “[c]urtailment events shall be called for the first six days that the peak hour of PJM’s day-ahead forecast for the PJM RTO is greater than 96% of the PJM RTO summer peak demand forecast for the months of June through September each year of the program.”  Next, EAP points to the language that states that “[e]ach curtailment event shall be called such that it will occur during the day’s forecasted peak hours above the 96% of PJM’s RTO summer peak demand forecast.”  EAP believes that this language is inconsistent and that the intent is to call an event when there are four consecutive hours that exceed the 96% threshold so as to support a reduction in critical peak loads.  EAP asserts that when the day-ahead forecast projects only a few hours in excess of the 96% threshold, particularly when there are gaps between each forecasted peak, there will be uncertainty as to whether or when to call the event, increasing the likelihood of a “snap back” load recovery following the event, creating a higher peak and uncertainty regarding whether the forecast will actually capture the PJM peak load hours.  EAP suggests the elimination of the phrase “the peak hour of” in the first sentence to clarify that the design criteria requires that at least four consecutive hours exceed the 96% threshold.  EAP Petition at 6.
We again decline to adopt EAP’s suggestion.  EAP misinterprets the Commission’s intent.  The DR program adopted by the Commission is intended to capture as many of the PJM five capacity coincident peak hours as possible, within the Act 129 budget constraints.  To accomplish this, we adopted a program design that targets the highest forecasted peak hour during a day when there are one or more forecasted peaks above 96% of the PJM’s RTO summer peak demand forecast.  Once one or more hours in the day-ahead forecast exceed the 96% threshold, the EDCs are to call a four consecutive hour event such that it covers the highest day-ahead forecasted hour.  Calling a four consecutive hour event increases the chance of hitting the highest hour on the day the event is called and reduces the chance for the “snap back” affect EAP references.  
To illustrate our intent, assume that the day-ahead forecast for July 21, issued on July 20, shows that there are three hours above the 96% threshold as follows:  97% at 1300, 98% at 1600 and 97% at 1700.  Under this scenario, the EDC would call an event that lasted four hours beginning at 1500 and ending at 1900.  While not adopting EAP’s suggestion, we will revise the language found on page 44 of the Phase III Implementation Order to more accurately convey this intent.
5.
Peak Demand Reduction Program

Below is the revised language clarifying the peak demand reduction program design for the Phase III EE&C program:

· Curtailment events shall be limited to the months of June through September.

· Curtailment events shall be called for the first six days that a peak hour of PJM’s day-ahead forecast
 for the PJM RTO is greater than 96% of the PJM RTO summer peak demand forecast
 for the months of June through September each year of the program.

· Each curtailment event shall last four consecutive hours.

· Each curtailment event shall be called such that it will occur during the day’s forecasted highest peak hour above 96% of PJM’s RTO summer peak demand forecast.

· Once six curtailment events have been called in a program year, the peak demand reduction program shall be suspended for that program year.

· The reductions attributable to a four consecutive hour curtailment event will be based on the average MW reduction achieved during each hour of an event.

· Compliance will be determined based on the average MW reductions achieved from events called in the last four years of the program.

· The EDCs, in their plans, must demonstrate that the cost to acquire MWs from customers who participate in PJM’s ELRP is no more than half the cost to acquire MWs from customers in the same rate class that are not participating in PJM’s ELRP.
B.
FirstEnergy Petition
In its Petition, FirstEnergy seeks clarification related to whether the requirement to competitively bid all CSP contracts applies to its tracking and reporting software system currently in place.  FirstEnergy initially points to language on page 119 of the Phase III Implementation Order where we state that “CSPs covered by the competitive bidding and contract approval procedures in this section are those that provide consultation, design, and administration and management or advisory services to the EDC.”  Next, FirstEnergy references language on page 124 of that order, where we address EAP’s comments related to the competitive bidding of Evaluation, Measurement and Verification (EM&V) services, in which we stated that we will require competitive bidding for such services.  FirstEnergy states that it interprets our reference to such services as not including an EDC’s tracking and reporting software system that is already in place and request that the Commission confirm this interpretation.  FirstEnergy Petition at 3.

FirstEnergy believes that rebidding for replacement of an already existing tracking and reporting software system would be unnecessary, particularly for FirstEnergy, whose affiliates operate energy conservation programs in several states, and would add redundant administrative costs.  FirstEnergy also believes that tracking and reporting software vendors do not fall within the statutory definitions of CSP, 66 Pa. C.S. § 2806.1(m), which defines a CSP as “an entity that provides information and technical assistance on measures to enable a person to increase energy efficiency or reduce energy consumption and that has no direct or indirect ownership, partnership or other affiliated interest with an electric distribution company.”  FirstEnergy asserts that contracting for tracking and reporting software system does not constitute assistance on measures “to enable a person to increase energy efficiency or reduce energy consumption.”  FirstEnergy notes that such systems track and report on the results of such activities.  FirstEnergy also asserts that such software does not provide “consultation, design, and administration and management or advisory services” to EDCs.  FirstEnergy Petition at 3 and 4.
FirstEnergy asserts that there is no need to look for any improved technology in the marketplace or additional business acumen with regard to tracking and reporting software, as its software system is already in place and services its intended purpose.  FirstEnergy also asserts that any potential base cost savings achieved through the bidding process for the software would be more than offset by the additional costs of integrating that system into current processes, procedures and protocols.  FirstEnergy Petition at 4.
In the alternative, if the Commission disagrees with FirstEnergy’s position regarding whether tracking and reporting software is a CSP function that requires competitive bidding, FirstEnergy requests a waiver from that requirement.  In support of this request, FirstEnergy states that in conjunction with its affiliates and its software provider, it has developed a customized central tracking and reporting resource that enables consistent data controls, reporting results, quality assurance practices, and evaluation processes.  FirstEnergy asserts that this centralized tracking and reporting resource reflects significant investment in development of data exchange mechanisms, program business rules, and interfaces from independent and disparate CSP systems that are utilized for program implementation.  FirstEnergy further states that its tracking and reporting system tracks and reports similar results for its affiliates in other states, which will not be rebid at this time, resulting in a potential duplication of efforts.  FirstEnergy Petition at 5 and 6.

FirstEnergy goes on to state that transitioning to an isolated system supporting Pennsylvania’s EE&C program would result in the forfeiture of economies of scale in licensure costs, internal efficiencies and EM&V protocols realized not only by FirstEnergy’s Pennsylvania companies, but all of FirstEnergy’s affiliates in other states.  FirstEnergy argues that the costs to recreate a system that has been refined over the last five years would inevitably outweigh any potential base cost savings that could be achieved through the use of another tracking and reporting software vendor.  For these reasons, FirstEnergy requests a waiver from the requirement to competitively rebid its tracking and reporting software.  FirstEnergy Petition at 5 and 6.
As we stated in the Phase III Implementation Order, the Act requires the Commission to establish procedures to require EDCs to competitively bid all contracts with CSPs.
  The Act further requires the Commission to establish procedures to review all proposed contracts with CSPs prior to execution of the contract.
  The Act gives the Commission power to order the modification of proposed contracts to ensure that plans meet consumption reduction requirements.

In addition we reminded the EDCs that CSPs covered by the competitive bidding and contract approval procedures in this section are those that provide consultation, design, and administration and management or advisory services to the EDC.  All entities that provide services directly to customers or the public in general, such as equipment installers or suppliers, are not to be included in the EDC’s competitive bidding process.  For Phase I of the EE&C Program, Act 129 required the EDCs to submit a plan that explains how quality assurance and performance will be measured, verified and evaluated.
  In addition, Act 129 required the EDCs’ Phase I plans to “include a contract with one or more [CSPs] selected by competitive bid to implement the plan or a portion of the plan as approved by the Commission.”
  The Commission has not modified either of these requirements for Phase III.  
FirstEnergy acknowledges in its Petition that the purpose of the tracking and reporting software at issue is to track and report energy reductions achieved through FirstEnergy’s EE&C Plans.  FirstEnergy Petition at 4.  Accordingly, this software is being provided by an entity, other than FirstEnergy, that provides consultation, design, and administration and management or advisory services that implements a portion of FirstEnergy’s EE&C Plans, namely how quality assurance and performance will be measured, verified and evaluated.  This function clearly meets the definition of a service to be provided by a CSP and must be competitively rebid in accordance with our directive in the Phase III Implementation Order, unless a waiver of that directive is found to be appropriate.  
The Commission may grant a petition for waiver that is in the public interest under the Commission’s statutory authority to rescind or modify regulations or orders.  See 66 Pa. C.S. § 501(a).  We find that FirstEnergy failed to meet its burden to demonstrate that its requested waiver is in the public interest.  All FirstEnergy provides in support of its waiver request is speculative and generalized conclusory statements without any empirical data or verified facts.  
To begin with, FirstEnergy asserts that its centralized tracking and reporting system that is used by its affiliates in other states reflects significant investment in the development of data exchange mechanisms, program business rules, and interfaces from independent and disparate CSP systems that are utilized for program implementation.  FirstEnergy Petition at 5.  Significantly, we note that FirstEnergy will be competitively rebidding all other CSP contracts, which may result in a significant turnover of CSPs, requiring additional investments in the development of new data exchange mechanisms, program business rules, and interfaces from the new independent and disparate CSP systems, regardless of whether FirstEnergy retains its current software vendor or a new software vendor.  Accordingly, we find the cost savings asserted by FirstEnergy to be speculative and unsupported by the record.  
Next, FirstEnergy asserts that an isolated Pennsylvania specific tracking and reporting software system would result in the forfeiture of economies of scale in licensure costs, internal efficiencies and EM&V protocols realized by not only FirstEnergy’s Pennsylvania companies, but also all of FirstEnergy’s affiliates in other states.  FirstEnergy Petition at 5.  Again, we find these claimed economies of scale to be speculative and not supported by the record.  We find it significant that FirstEnergy failed to demonstrate that the EM&V protocols and reporting requirements for its affiliates in other states are similar to those required by our EE&C Program such that the claimed economies of scale will be realized or are significant enough to justify the retention of the current software vendor.  
Finally, we find that FirstEnergy’s argument that the costs to recreate a system that has been refined over the last five years would inevitably outweigh any potential base cost savings achieved through the use of another tracking and reporting software vendor to again be speculative and unsupported by the record.  We note that FirstEnergy’s current software vendor will be free to bid on the new contract and may provide the best value for FirstEnergy’s ratepayers and may or may not win the bid.  In any event, FirstEnergy, FirstEnergy’s ratepayers, and this Commission will be assured that the services provided by the eventual winner will have been obtained through a competitive bidding process.  For all of the above reasons, we decline to grant FirstEnergy’s waiver request.
CONCLUSION

With this Clarification Order, the Commission clarifies the peak demand reduction program requirements for the third phase of the energy efficiency and conservation program that requires electric distribution companies with at least 100,000 customers to adopt and implement cost‑effective plans to reduce energy consumption and peak demand consumption within this Commonwealth.  In addition, the Commission clarifies the requirement that EDCs competitively rebid all CSP contracts, including contracts for tracking and reporting software associated with the EDCs’ Phase III EE&C Plans.  Furthermore, the Commission denies FirstEnergy’s Petition for Waiver of a Bidding Requirement as set forth in the Act 129, Phase III, EE&C Implementation Order; THEREFORE,


IT IS ORDERED:
1.
That the Petition for Clarification of the Energy Association of Pennsylvania is granted as set forth in this Order.
2.
That the Petition for Clarification of the Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company is granted as set forth in this Order.
3.
That the Petition for Waiver of a Bidding Requirement as set forth in the Act 129, Phase III, EE&C Implementation Order of the Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company is denied.
4.
 That a copy of this Clarification Order be served upon the Energy Association of Pennsylvania, the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and the jurisdictional electric distribution companies subject to the Energy Efficiency and Conservation Program requirements.

5.
That the Secretary shall deposit a notice of this Clarification Order with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.

6.
That this Clarification Order be published on the Commission’s public website at http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/energy_efficiency_and_conservation_ee_c_program.aspx. 
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BY THE COMMISSION


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 20, 2015
ORDER ENTERED:  August 20, 2015
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� The May 2013 and November 2013 versions of the SWE’s Act 129 Demand Response Study – Final Report are available on the Commission’s website at � HYPERLINK "http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/act_129_statewide_evaluator_swe_.aspx" �http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/act_129_statewide_evaluator_swe_.aspx�. 


� See Energy Efficiency and Conservation Program Tentative Order, at Docket Nos. M-2012-2289411 and M-2008-2069887 (entered Nov. 14, 2013).


� See Energy Efficiency and Conservation Program Final Order, at Docket Nos. M-2012-2289411 and M-2008-2069887 (entered Feb. 20, 2014) (hereinafter PDR Cost Effectiveness Determination Final Order).


� See Demand Response Potential for Pennsylvania – Final Report, submitted by GDS Associates, Inc., et al., February 25, 2015 (hereinafter DR Potential Study).


� See Proposal to Pennsylvania Public Utility Commission – Statewide Evaluator RFP, submitted by GDS Associates, Inc., et. al., January 11, 2013.


� See Energy Efficiency Potential for Pennsylvania – Final Report, submitted by GDS Associates, Inc., et. al., February 2015 (hereinafter EE Potential Study).


� See Release of the Act 129 Statewide Evaluator Energy Efficiency and Demand Response Market Potential Studies and Stakeholder Meeting Announcement Secretarial Letter, at Docket No. M�2014�2424864 (served Feb. 27, 2015).


� The agenda and the presentations associated with this stakeholder meeting are available at � HYPERLINK "http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/act_129_statewide_evaluator_swe_.aspx" �http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/act_129_statewide_evaluator_swe_.aspx�. 


� See Act 129 Energy Efficiency and Conservation Program Phase III Secretarial Letter, at Docket No. M-2014-2424864 (served Oct. 23, 2014) (hereinafter Phase III Secretarial Letter).


� See Energy Efficiency and Conservation Program Tentative Implementation Order, at Docket No. M�2014-2424864 (entered Mar. 11, 2015) (hereinafter Tentative Implementation Order).


� See Petition for Expedited Order Granting an Extension of Time to File Reply Comments to Act 129 Phase III Tentative Implementation Order Secretarial Letter, at Docket No. M-2014-2424864 (served May 1, 2015).


� See Petition for Expedited Order Granting an Extension of Time to File Reply Comments to Act 129 Phase III Tentative Implementation Order, submitted April 29, 2015, at Docket No. M-2014-2424864.


� See Energy Efficiency and Conservation Program Implementation Order, at Docket No. M�2014�2424864 (entered Jun. 19, 2015).


� The PJM 7-day load forecast will be used and is found at the following link:  � HYPERLINK "http://www.pjm.com/markets-and-operations/energy/real-time/7-day-load-forecast.aspx" �http://www.pjm.com/markets-and-operations/energy/real-time/7-day-load-forecast.aspx�.  


� Table B-1 of the annual PJM Load Forecast Report will be used.  A copy of the January 2015 report can be found at the following links:  � HYPERLINK "http://www.pjm.com/~/media/documents/reports/2015-load-forecast-report.ashx" �http://www.pjm.com/~/media/documents/reports/2015-load-forecast-report.ashx� and � HYPERLINK "http://www.pjm.com/~/media/documents/reports/2015-load-report-data-xls.ashx" �http://www.pjm.com/~/media/documents/reports/2015-load-report-data-xls.ashx�.  


� See 66 Pa. C.S. § 2806.1(a)(7).  


� See 66 Pa. C.S. § 2806.1(a)(8).  


� Id.  


� See 66 Pa. C.S. § 2806.1(b)(1)(i)(C).


� See 66 Pa. C.S. § 2806.1(b)(1)(i)(E).
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