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BY THE COMMISSION:


The Commission has been charged by the Pennsylvania General Assembly (General Assembly) with establishing an energy efficiency and conservation program (EE&C Program). The EE&C Program requires each electric distribution company (EDC) with at least 100,000 customers to adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa. C.S. § 2806.1.  On January 15, 2009, the Commission adopted an Implementation Order at Docket No. M-2008-2069887 establishing the standards each plan must meet and providing guidance on the procedures to be followed for submittal, review and approval of all aspects of the EDCs’ Energy Efficiency and Conservation plans (EE&C plans).  


The Commission is also charged with the responsibility of comparing the total costs of EE&C plans to the total savings in energy and capacity costs to retail customers in this Commonwealth by November 30, 2013.  66 Pa. C.S. § 2806.1(d)(2).  If the Commission determines that the benefits exceed the costs, the Commission must set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative approved by the Commission.  Id.  With this Final Order, the Commission directs the Act 129 Statewide Evaluator (SWE) to perform a Demand Response Potential Study using the proposed residential direct load control (DLC) and commercial and industrial (C&I) load curtailment (LC) models included herein.  The SWE should perform this study using the 2013 Total Resource Cost (TRC) Test,
 as well as the 2013 TRC Test as modified by this order, and provide the results showing the cost-benefit analysis for both mechanisms.
BACKGROUND AND HISTORY OF THIS PROCEEDING


Act 129 of 2008 (the Act or Act 129) was signed into law on October 15, 2008, and became effective on November 14, 2008.  Among other things, the Act created an EE&C Program, codified in the Pennsylvania Public Utility Code at Sections 2806.1 and 2806.2, 66 Pa. C.S. §§ 2806.1 and 2806.2.  This initial program required an EDC with at least 100,000 customers to adopt an EE&C plan, approved by the Commission, to reduce electric consumption by at least one percent (1%) of its expected consumption for June 1, 2009 through May 31, 2010, adjusted for weather and extraordinary loads.  This one percent (1%) reduction was to be accomplished by May 31, 2011.  By May 31, 2013, the total annual weather‑normalized consumption is to be reduced by a minimum of three percent (3%).  Also, by May 31, 2013, peak demand is to be reduced by a minimum of four‑and‑a‑half percent (4.5%) of the EDC’s annual system peak demand in the 100 hours of highest demand, measured against the EDC’s peak demand during the period of June 1, 2007 through May 31, 2008.  
By November 30, 2013, the Commission is to assess the cost-effectiveness of the EE&C Program and set additional incremental reductions in electric consumption if the EE&C Program’s benefits exceed its costs.  See 66 Pa. C.S. § 2806.1(c)(3).  In addition, by November 30, 2013, the Commission is to compare the total costs of the peak demand reduction portion of the EE&C plans to the total savings in energy and capacity costs, as well as other costs determined by the Commission, incurred by retail customers in the Commonwealth.  See 66 Pa. C.S. § 2806.1(d)(2).  If the Commission determines that the benefits of the peak demand reduction program exceed the costs, the Commission must set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative peak reduction program approved by the Commission.  Furthermore, these incremental reductions in peak demand must be measured against the EDCs’ peak demand for the period from June 1, 2011, through May 31, 2012 with the reductions being accomplished no later than May 31, 2017.  Id.

On March 1, 2012, the Commission issued a Secretarial Letter seeking comments on a number of important topics that are instrumental in designing and implementing any future phase of the EE&C Program.
  In addition, the Commission held a stakeholder meeting on March 16, 2012, to provide interested parties an opportunity to identify additional issues and concerns regarding the design of any future EE&C Program and to address any questions regarding the topics and issues presented in the March 1, 2012 Secretarial Letter.  On May 10, 2012, the Commission issued a Tentative Implementation Order seeking comments on proposed required consumption reductions for each electric distribution company, as well as guidelines for implementing Phase II of the EE&C Program.
  In addition, the Commission released the SWE’s Market Potential Study and held a stakeholder meeting on June 5, 2012.
On August 2, 2012, the Commission adopted an Implementation Order that established the Phase II EE&C program with additional incremental consumption reduction requirements for each EDC to meet by May 31, 2016.
  In the Phase II Implementation Order, the Commission stated that, as we did not have the information to definitively determine if the current or another peak demand reduction program design was cost-effective, we could not set additional peak demand reduction targets at that time.

To assist the Commission in determining the cost-effectiveness of the peak demand reduction program, the Commission directed the SWE to conduct a Demand Response Study to fully assess the costs and benefits of the current peak demand reduction programs.
  In a May 17, 2013 Secretarial Letter, the Commission released the Act 129 Demand Response Study – Final Report (DR Study) under the above-referenced docket.  The Commission held a Demand Response Study Stakeholders’ Meeting on Tuesday, June 11, 2013, to provide stakeholders with an overview of the SWE’s findings and recommendations and to solicit feedback from stakeholders on the information contained within the SWE’s final report.  At the suggestion of stakeholders, the Commission directed the SWE to conduct a Preliminary Wholesale Price Suppression and Prospective TRC Analysis of the peak demand reduction program.  The SWE’s analysis was completed on November 1, 2013.  

On November 14, 2013, the Commission released, for comment, a Peak Demand Reduction Cost Effectiveness Determination Tentative Order,
 as well as the SWE’s Preliminary Wholesale Price Suppression and Prospective TRC Analysis (Amended DR Study).
  A notice of the DR Tentative Order and the SWE’s Amended DR Study were published in the Pennsylvania Bulletin on November 30, 2013.
  Comments were due December 30, 2013.  Reply Comments were due January 14, 2014.  

The following parties submitted comments: Citizens for Pennsylvania’s Future, Clean Air Council, Keystone Energy Efficiency Alliance and the Sierra Club (collectively, Joint Commenters); Comverge, Inc., EnerNOC, Inc., and Johnson Controls, Inc. (collectively, DR Providers); Electric Power Generation Association (EPGA); Energy Association of Pennsylvania (EAP); Industrial Energy Consumers of Pennsylvania, Duquesne Industrial Intervenors, Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group, Philadelphia Area Industrial Energy Users Group, PP&L Industrial Customer Alliance and West Penn Power Industrial Intervenors (collectively, Industrial Customer Groups); Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively, FirstEnergy); Office of Consumer Advocate (OCA); PECO Energy Company (PECO); and, PPL Electric Utilities (PPL).
The following parties submitted reply comments: DR Providers; Duquesne Light Company (Duquesne); FirstEnergy; Industrial Customer Groups; Joint Commenters; OCA; PECO; and, PPL.
DISCUSSION

A.
Commission Authority


As we discussed in our Tentative Order, Act 129 requires the Commission to determine the cost-effectiveness of the top 100 hours model for peak demand reductions.  If the benefits are not greater than the costs for this model, the Commission is not required to set further peak demand reduction targets.  However, if the Commission determines that there is an alternative model that is cost-effective, it must set further peak demand reduction targets using that model.  While the Commission has determined that the top 100 hours methodology was not cost-effective, we have not made a determination on alternative models.

We now address the question of whether the Commission is authorized under 66 Pa. C.S. Section 2806.1(d)(2) to establish alternatives to the peak demand reduction methodology articulated by the General Assembly in that statute.  Commenters submitted conflicting opinions on this issue.  Those opposed to continued authorization are of the general opinion that, since the SWE determined that the benefits of the Phase I peak demand reduction plans did not exceed the costs of those plans, no further reductions are required or authorized.  Supporters of continued authority are generally of the opinion that, to the extent that some portion of the Phase I program produced benefits in excess of costs, continuation of this portion of peak demand reduction is mandatory under the statute.  In addition to addressing this issue, we also address the duration of any mandated peak demand reduction programs.


1.
Comments

Regarding peak demand, commenters generally agree with the SWE that discontinuance of the current top 100 peak hour methodology was appropriate.  However, commenters did not agree on whether the Commission should continue to explore the use of peak demand reduction programs under Section 2806.1(d) to reduce peak demand.  EDC comments reflect apprehension of being subject to penalty-driven demand reduction targets achievable only through uneconomic demand reduction measures.  Case in point – EAP voiced concerns that it believed that future demand reduction targets with possible subsequent penalties would be required only if the demand reduction programs had proven cost-effective.


Act 129 defines peak demand as the “highest electrical requirement occurring during a specified period.  For an electric distribution company, the term shall mean the sum of the metered consumption for all retail customers over that period.”
  While the Act provides for general consumption reductions at Section 2806.1(c), the Act singles out “peak demand” at subsection 2806.1(d) as a cost of service consumption metric marked for specific percentage reductions based on a 100-hour peak methodology.  


  Some commenters, namely EAP, PPL, and First Energy, opine that, when the SWE determined that the top 100 hour methodology proved uneconomic, Section 2806.1(d) either barred, or did not require, the Commission to consider alternative, and perhaps cost-effective, peak demand reduction goals and programs to reduce peak demand.
  We disagree and explain the basis for that disagreement below. 


2.
Requirements of 66 Pa. C.S. § 2806.1(d)


The subsection at issue, 2806.1(d) Peak demand, provides:

Peak demand. --The plans adopted under subsection (b) shall reduce electric demand as follows:

(1) By May 31, 2013, the weather-normalized demand of the retail customers of each electric distribution company shall be reduced by a minimum of 4.5% of annual system peak demand in the 100 hours of highest demand.  The reduction shall be measured against the electric distribution company's peak demand for June 1, 2007, through May 31, 2008.

(2) By November 30, 2013, the commission shall compare the total costs of energy efficiency and conservation plans implemented under this section to the total savings in energy and capacity costs to retail customers in this Commonwealth or other costs determined by the commission.  If the commission determines that the benefits of the plans exceed the costs, the commission shall set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative reduction approved by the commission. Reductions in demand shall be measured from the electric distribution company's peak demand for the period from June 1, 2011, through May 31, 2012.  The reductions in consumption required by the commission shall be accomplished no later than May 31, 2017.

The EE&C programs required of all EDCs by Section 2806.1 are general in nature.  Peak demand reductions are a specific subset of all required consumption reductions under plans submitted for approval under Section 2806.1(b).  Subsection 2806.1(d) further specifies that EDCs look to reducing the top 100 hours of peak demand.  It is not surprising that the General Assembly would focus on reductions to peak demand -- it is a pivotal cost of service allocator.  Proportionally, reductions in peak demand will generally generate a large cost of service savings for the class to which the reduction applies.


Subsection 2806.1 (d) contains two discrete directives regarding peak demand.  First, subsection 2806.1(d)(1) directs that EDCs achieve a specific percentage reduction in  peak demand in the 100 hours of highest demand as measured against the EDC’s peak demand for June 1, 2007, through May 31, 2008.  This section does not provide for a roll-back of reductions achieved under 2806.1(d)(1) regardless of cost.  In this way, subsection 2806.1 is a directive to move peak demand in one direction – down.


Second, subsection 2806.1(d)(2) directs the Commission to analyze the cost-effectiveness of the peak demand reduction for the 100 highest hours for the period from June 1, 2011 to May 31, 2012.  Subsection 2806.1(d)(2) provides that, upon a determination developed no later than November 30, 2013, if the benefits exceed costs, the PUC shall set additional incremental requirements for peak demand reductions for the top 100 hours “or an alternative reduction” approved by the Commission.  While subsection 2806.1 does not provide a discrete definition of the term “benefits,” we believe these benefits to be financial.


Subsection 2806.1(d)(2) clarifies that reductions beyond those required in subsection 2806.1(d)(1) must be accretive to prior reductions.  The statute directs the Commission to optimize the economic benefits of peak demand reduction, speaking in terms of “incremental” costs and benefits.  It further refines the point by requiring baseline measurements from levels that include previous reductions, i.e., from 2011/2012 levels after completion of the mandated reductions in 2007/2008.  


Commenters who argue that the Commission need not require “additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand” raise a valid point regarding that metric.  The statute requires mandatory incremental reductions in peak demand under that method only upon a finding of economic benefit from reductions achieved using that metric.  Now that the SWE and all commenters support the abandonment of the 100 hour methodology, the Commission need not pursue that methodology under the terms of the statute.

Similarly, arguments that a determination that benefits exceed costs is necessary for the Commission to approve any “alternative reduction” under the 2806.1(d)(2) methodology are equally valid.  The argument makes economic sense – while subsection 2806.1(d)(1) serves as an accelerator to peak demand reductions, subsection 2806.1(d)(2) serves as an economic brake.  That is, the statute plainly provides that Commission action relative to alternatives to the 100 peak hour methodology is permissible provided that the Commission action meets the mandatory economic threshold determination.  Thus, a conclusion that the General Assembly did not intend to extend peak demand reduction programs beyond certain economic limits is reasonable.  After all, economic benefit (cost control) is the primary raison d'être of Act 129.

Such mandatory economic reductions are not only consistent with Section 2806.1 overall, but are also specifically required by subsection 2806.1(d).  That is, the Act contemplates that not all peak hours are equal, and peak demand reduction programs addressing some portion of the highest peaks might prove economic.  Likewise, some segment of a peak demand reduction program may prove economic, even if the program were uneconomic as a whole.  For example, peak demand reductions may be worthwhile when viewed on a class, DLC, or LC basis.  If any of these are the case, Section 2806.1(d) mandates that the affected EDC achieve the reductions.  In addition, the Commission could base these “alternative reductions” on geographic markets or regions – and not necessarily on one aggregate measure (e.g., “100 hours”) across the Commonwealth.  


Indeed, EE&C plans are individual plans, and what works for one EDC may not work for another.  The point is this: subsection 2806.1(d) requires the Commission to implement any “alternative reduction” so long as that choice is economically valid under the November 30, 2013 analysis.  In this regard, if it is determined that some aspect of a peak demand reduction program is economically viable, the Commission has little discretion under subsection 2806.1(d) but to require its implementation no later than May 31, 2017.   


Subsection 2806.1(e) Commission approval, provides alternative support for including peak demand reduction programs in EDC EE&C plans.  Section 2806.1(e) expressly recognizes that Section 2806.1(c) and (d) contain independent consumption and peak demand reduction requirements.  There is no valid reason to assume that a peak demand reduction plan cannot be a part of a plan submitted in response to the five-year analysis required under subsection 2806.1(c)(3).  


Regarding the deadline of May 31, 2017, while that deadline focuses on the implementation of economic peak demand reductions under subsection 2806.1(d)(2), that deadline is a part of an ongoing program subject to a five-year review cycle.  The deadline is a piece of an integrated whole.  To contend otherwise is to create multiple timing conflicts within the statute.  For example, subsection 2806.1(a) contains multiple cross-references to 2806.1(b), (c), and (d).  Similarly, subsection 2806.1(b) cross-references subsections 2806.1(a), (c) and (d).  Subsection 2806.1(c) cross-references the requirements of subsection 2806.1(a) and (b), and 2806.1(d) cross-references subsection 2806.1(b).  


Similarly, subsection 2806.1(b)(1)(ii) requires the Commission to evaluate the costs and benefits of required peak demand reduction plans every five years in the manner described by subsections 2806.1(c) and (d).  Subsection 2806.1(c)(3) contains the deadline of November 30, 2013, and every five years thereafter.  Also, subsection 2806.1(i)(2) contains a five-year evaluation requirement.  The requirement is therefore ongoing, and as we discuss below, the requirements of 2806.1(a), (b), (c), and (d) must be read in pari materia to avoid irrational and unreasonable results.


3.
Statutory Construction 


In its comments, EAP opines that the cost failure of the Act 129 methodology does not negate the value of demand reduction as a tool in times of peak usage.
  EAP also notes that the value of that tool does not support continued imposition of program mandates and targets under subsection 2806.1(d)(2).
  EAP essentially contends that the language of subsection 2806.1(d)(2) required a one-off analysis, now complete, that shows that no further mandate is warranted or authorized under the statute.  PPL reply comments offer a similar conclusion, with the refinement that any additional peak demand reductions must be cost-effective.
  OCA reply comments generally agree with the latter conclusion; both of the latter commenters cite to the Phase 2 Implementation Order for support. 


Taken in total, the Commenters generally agree (some begrudgingly) with the approach outlined in the section above.  That is, DR programs are a valuable tool, the use of which the Commission may mandate under subsection 2806.1(d)(2) with a finding that the proposed use is cost-effective.  OCA comments that the DR study made such a showing.
  


We note that these differing opinions spring from the same source.  While OCA comments that the subsection 2806.1(d)(2) language “or an alternative reduction” cannot be ignored, PPL similarly comments that that the subsection expressly requires that any demand reduction program actually be cost-effective.
  Both commenters offer valid insight -- the Commission must construe subsection 2806.1(d)(2) to give effect to all its provisions, if possible.
  Similarly, Pennsylvania rules of statutory construction provide the presumption that “the General Assembly intends the entire statute to be effective and certain.”
  The interpretation we outline here complies with these rules of statutory construction and is otherwise consistent with commenter opinion.


In addition, our interpretation is consistent with 66 Pa. C.S. Section 1922(1) which provides the presumption that the General Assembly does not intend constructions that are “unreasonable.”
  Arguments that the General Assembly enacted Section 2806.1(d) as a once-and-done peak demand measure fall into the category of unreasonable constructions.  The statute’s multiple references to an ongoing five-year review process indicate that the General Assembly could not have intended a once-and-done result.


Should one consider 2806.1(d)(2) vague or ambiguous, Pennsylvania’s rules of statutory construction offer additional guidance.  1 Pa. C.S. Section 1921(c) provides: 

(c)  Matters considered in ascertaining intent. --When the words of a statute are not explicit, the intention of the General Assembly may be ascertained by considering, among other matters:

(1) The occasion and necessity for the statute.

(2) The circumstances under which it was enacted.

(3) The mischief to be remedied.

(4) The object to be attained.

(5) The former law, if any, including other statutes upon the same or similar subjects.

(6) The consequences of a particular interpretation.

(7) The contemporaneous legislative history.

(8) Legislative and administrative interpretations of such statute.

Under these guideposts, the intent of Chapter 28 regarding EE&C is relatively clear.  The General Assembly provided a detailed Declaration of policy in the groundbreaking Chapter 28.  There, it found that the electric rates in Pennsylvania are higher than national averages, and that significant rate differences exist among Pennsylvania EDCs.
  Similarly, the General Assembly found that the cost of electricity is an important factor in Pennsylvania’s business climate.
  It also found that “[e]lectric service is essential to the health and well-being of residents, to public safety and to orderly economic development, and electric service should be available to all customers on reasonable terms and conditions.”
  It added that the Commission is to promote public purpose costs, like energy conservation, and that it allow full recovery of those costs.
  These excerpts from Section 2802 show that the General Assembly placed a strong emphasis on end-user costs in Chapter 28.

Applying this to Section 2806.1 specifically, the General Assembly expressly required that the “commission shall … adopt an energy efficiency and conservation program to require electric distribution companies to adopt and implement cost- effective energy efficiency and conservation plans to reduce energy demand and consumption within the service territory of each electric distribution company in this Commonwealth.”
  This requirement fits hand-in-glove with the overall goals of Chapter 28 – cost control and the promotion of public purpose goals like energy conservation.  Similarly, our interpretation is in accord with the public purpose goals of Chapter 28.
 


Subsection 2806.1(d)(2) also reflects the intent of cost control and energy conservation.  The direction the General Assembly provides to the Commission: it must require those demand reduction strategies that make economic sense.  Such an approach is entirely consistent with Subsection 2806.1(d) specifically and Chapter 28 generally.  Similarly, such an interpretation allows the particular requirement of peak demand control under 2806.1(d)(2) to fall within (and harmonize with) the more general reductions in consumption required by subsection 2806.1(c).
  Indeed, the four initial subsections of 66 Pa. C.S. Section 2806.1 are interrelated parts of a whole; to interpret them otherwise would create irrational and unreasonable results.  Subsection 2806.1(a) outlines the general requirements of the plans required under Section 2806.1.  Subsection 2806.1(b) outlines the duties of EDCs to effectuate the required plans and provides plan specifics.  Subsection 2806.1(c) focuses on reductions in consumption and the overall evaluation of those reductions.  Subsection 2806.1(d) focuses on reductions in peak demand as a part of plans submitted pursuant to subsection 2806.1(b).   


Lastly, arguments based on conflict within the body of 2806.1(d)(2) are easily handled by 1 Pa. C.S. Section 1934, Irreconcilable clauses in the same statute.  That directive requires that, in the event of irreconcilable clauses, the latter clause in order of position controls.  Section 2806.1(d)(2) requires that the Commission set: (1) additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand, or (2) an alternative reduction.  Thus, if a conflict exists, the latter clause requiring and “alternative reduction” would control. 


4.
Disposition

We agree with commenters that DR programs, including those addressing peak demand, are valuable tools, the use of which the Commission may mandate under subsection 2806.1(d)(2) with a finding that the proposed use is cost-effective.  In addition, we find that the requirements of Section 2806.1(d)(2) are ongoing, and that the statute mandates the Commission to evaluate the results of these plans at five-year intervals. 
B.
Demand Response Potential Study


In its Tentative Order, the Commission agreed with the SWE that the statutory top 100 hours methodology was not cost-effective and, as such, could not be continued.  However, based on the SWE’s Amended DR Study, the Commission proposed an alternative peak demand reduction methodology.  Because the Commission’s proposed alternative methodology had not yet proven to be cost-effective, we proposed that the SWE complete a Demand Response Potential Study.  The Commission stated in its Tentative Order that it believed this study would provide more definitive cost-effectiveness information regarding the proposed DR methodology, as well as information regarding any potential peak demand reduction targets.

1. Comments

EAP contends that the preliminary and speculative nature of the SWE’s recommendations coupled with the finding that peak demand reduction programs in Phase I were not cost-effective does not support additional targets and, as such, the SWE should not conduct the optional Demand Response Potential Study.
  Duquesne supports EAP’s comments.

FirstEnergy states that, because Phase I DR programs were not cost-effective, analysis of Act 129 DR programs should end and additional expenditures for supplementary analysis are not warranted.

PECO believes that, once funding parameters are established, the EDCs can begin developing cost-effective DR programs, and, if necessary, conduct their own DR studies to support such programs.  PECO does not believe that an additional Demand Response Potential Study should be performed by the SWE.  However, should the Commission direct the SWE to conduct its own Demand Response Potential Study, PECO believes the scope of the study should be focused on dispatchable DLC programs.
  Additionally, PECO notes that the Optional Demand Response Potential Study work plan in the Phase II SWE’s contract identifies a wide range of other program offerings, including non-dispatchable resources and also discusses research concerning distributed energy resources.  PECO believes these resources should be excluded from the study as such resources are not considered potential DR by PJM.

While PPL opines that additional DR targets are not permissible or warranted and, as such, there is no need to conduct a Demand Response Potential Study, it also believes that, if the Commission determines that additional DR targets are appropriate, those targets must have a sound technical basis and must be determined from a Demand Response Potential Study.  Additionally, PPL avers that the Demand Response Potential Study must be conducted simultaneously with an Energy Efficiency Market Potential Study because they are highly interrelated.  PPL states that both studies should include technical, economic, achievable and program potentials.

The DR Providers support the completion of a Demand Response Potential Study and request that it be completed on an expedited basis.
  The OCA also supports the completion of a Demand Response Potential Study and believes it should be completed expeditiously.  OCA agrees that understanding the DR potential would provide a significant benefit regarding the determination of potential peak demand reduction targets.

2. Disposition

As previously discussed, we disagree with those parties who believe the Commission does not have the authority to prescribe future peak demand reduction targets and/or perform additional DR research simply based on the cost-effectiveness of the top 100 hour methodology.  If the Commission determines that there is an alternative model that is cost-effective, it must set further peak demand reduction targets using that model.  While the Commission has determined that the top 100 hours methodology was not cost-effective (as discussed below), we have not made a determination on alternative models.  The Commission proposed a potentially cost-effective DR methodology in its Tentative Order, but we believe the performance of a Demand Response Potential Study is essential in determining whether or not that methodology will be cost-effective under Act 129 and how much potential would be available under that model.  In addition, we agree with PPL that the Demand Response Potential Study must be conducted simultaneously with an Energy Efficiency Market Potential Study because they are highly interrelated and that they should include technical, economic, achievable and program potentials.
As such, we direct the SWE to perform a Demand Response Potential Study, as discussed in its Phase II contract.  We recognize that some amendments to the work plan included in the Phase II contract will need to be made; we direct the SWE to submit a revised work plan to the Commission for approval before beginning this study.  We also direct the SWE and the Commission’s Bureau of Technical Utility Services to take under advisement when revising the work plan PECO’s comments regarding the exclusion of other offerings, such as distributed energy resources.
C.
Demand Response Study

1.
Top 100 Hours Methodology

In its DR Study, the SWE recommended that the top 100 hours methodology be discontinued in future phases of the Act 129 EE&C program.  Specifically, the SWE stated that this methodology does not adequately capture the complexities of the DR market and leads to the dispatch of DR resources when not cost-effective.
  Additionally, the SWE noted that this methodology leads to predictive difficulties for the EDCs.
  In its Tentative Order, the Commission determined that the top 100 hours methodology was not cost-effective.


a.
Comments

The majority of the parties agree with the Commission’s determination that the top 100 hours methodology utilized in Phase I was not cost-effective and should not be continued in future phases.
  Specifically, FirstEnergy states that the top 100 hours methodology was difficult to implement as it required the EDCs to predict when the highest 100 hours would occur over the course of the summer season.  FirstEnergy states that, through the use of such a methodology, the EDCs did not know the actual peak hours until after the summer compliance period, which did not allow for corrective action to be taken should an EDC be short of its compliance target.  As such, FirstEnergy avers that the EDCs attempted to over-comply with the targets to increase the likelihood of hitting the mathematical average reductions over the top 100 hours, resulting in increased event calling and program costs which may not have be economically necessary.
  OCA states that the top 100 hours model is not sufficiently flexible and leads to less than optimal program designs and less than optimal use of the residential DLC resource.
  



b.
Disposition

The Commission agrees with FirstEnergy’s comments regarding the implementation of the top 100 hours requirement in Phase I.  Additionally, we agree with the rest of the commenters, as well as the SWE’s expert opinion, that this methodology was not a cost-effective manner to utilize for peak demand reductions.  As such, the Commission maintains its position that this methodology will not be utilized in our Phase III planning.

2.
Cost-Effectiveness of Phase I Demand Response Programs

In Phase I, the EDCs offered a total of 17 DR programs.  This included seven residential DLC programs; one C&I DLC program; one critical peak rebate program; and eight C&I LC programs.  



a.
Direct Load Control Programs

In its DR Study, the SWE determined that none of the EDCs’ Phase I DLC programs had a TRC ratio of 1.0 or greater.  The individual program TRC ratios ranged from 0.04 for Duquesne to 0.14 for PECO, with a combined program TRC ratio of 0.12.
  The SWE stated that the differences between program TRC ratios were attributable to differences in avoided costs of capacity across the EDC territories, as well as the number of top 100 hours during which DLC events were called.




i.
Comments


The EDCs and EAP agree with the SWE’s findings that the Phase I DLC programs were not cost-effective.
  Additionally, the Joint Commenters do not dispute the SWE’s findings.
  PPL notes that the SWE’s DR Study, the SWE’s Amended DR Study and the EDCs’ Program Year 4 Final Annual Reports
 demonstrate that the Phase I programs were not cost-effective.




ii.
Disposition

The Commission agrees with the SWE’s assessment, as well as the EDCs’ comments regarding the results outlined in each utility’s Program Year 4 Final Annual Report, that the Phase I DLC programs were not cost-effective as offered.  



b.
Load Curtailment Programs
  
In its DR Study, the SWE determined that the EDCs’ Phase I LC programs generally were not cost-effective.  The SWE stated that, using the 2012 avoided costs of generation capacity and without including avoided transmission and distribution (T&D) costs, none of the programs were cost-effective and the highest estimated TRC ratio was 0.70 for Penelec’s LC program.




i.
Comments

The EDCs, EAP, the Industrial Customer Groups agree with the SWE’s findings that the Phase I LC programs were not cost-effective.
  Additionally, the Joint Commenters do not dispute the SWE’s findings.
  PPL notes that the SWE’s DR Study, the SWE’s Amended DR Study and the EDCs’ Program Year 4 Final Annual Reports demonstrate that the Phase I programs were not cost-effective.




ii.
Disposition

The Commission agrees with the SWE’s assessment, as well as the EDCs’ comments regarding the results outlined in each utility’s Program Year 4 Final Annual Report, that the Phase I LC programs were not cost-effective as offered.  

D.
Wholesale Price Suppression

Following the public release of the SWE’s DR Study and associated stakeholder discussion in June 2013, the Commission directed the SWE to provide a preliminary estimate, with known data, of potential price suppression impacts from Act 129 programs.  Additionally, the Commission requested that the SWE provide a prospective TRC analysis for DR programs, based on the inclusion of preliminary price suppression benefits and proposed design changes.  

In order to provide preliminary estimates of any wholesale price suppression effects from the Act 129 programs, the SWE utilized the results of PJM Interconnection, L.L.C.’s (PJM) 2016/2017 Base Residual Auction (BRA); the results of a variety of sensitivity analyses on the 2016/2017 BRA results as requested by the Organization of PJM States, Inc. (OPSI); and additional Act 129 spending and impact data.  This information acted as a reasonable proxy for a change in the demand of the region as an increase in supply produces roughly the same effect as a decrease in demand.  Based on its analysis, the SWE determined how its estimates of wholesale price suppression would affect the TRC ratios from the Phase I DR programs.  Table I-7 of the SWE’s Amended DR Study showed the estimated TRC ratio changes resulting from the SWE’s estimates of wholesale price suppression in each EDC’s territory.  This table is shown below.  The TRC values in Table I-7 include a $25 per kilowatt (kW)-year avoided T&D benefit.  

Table I-7: Phase I Demand Response TRC Ratios with and without Preliminary Estimates of Price Suppression Benefits 

	EDC
	PJM LDA
	Program
	*TRC without Price Suppression
	**Increase in TRC from Price Suppression
	**TRC with Price Suppression

	Met-Ed
	MAAC
	C&I DR
	1.01
	0.29
	1.30

	Penelec
	MAAC
	C&I DR
	1.06
	0.29
	1.35

	Penn Power
	ATSI
	C&I DR
	0.92
	0.02
	0.94

	West Penn 
	RTO
	C&I DR
	0.33
	0.33
	0.66

	Duquesne
	RTO
	C&I DR
	0.82
	0.33
	1.15

	PECO
	EMAAC
	DRA
	0.44
	0.20
	0.64

	PECO
	EMAAC
	DER
	0.32
	0.20
	0.52

	PPL
	MAAC
	C&I DR
	0.88
	0.29
	1.17

	Statewide C&I DR Total
	0.64
	0.24
	0.88

	Met-Ed
	MAAC
	Res. DLC
	0.26
	0.29
	0.55

	Penelec
	MAAC
	Res. DLC
	0.19
	0.29
	0.48

	Penn Power
	ATSI
	Res. DLC
	0.38
	0.02
	0.40

	West Penn 
	RTO
	Res. DLC
	0.22
	0.33
	0.55

	Duquesne
	RTO
	Res. DLC
	0.24
	0.33
	0.57

	PECO
	EMAAC
	Res. DLC
	0.32
	0.20
	0.52

	PPL
	MAAC
	Res. DLC
	0.58
	0.29
	0.87

	Statewide Residential DR Total

	0.33
	0.23
	0.56

	
	
	
	

	Statewide DR TRC Ratio Without Price Suppression


	0.40

	
	
	
	

	Statewide DR TRC Ratio With Price Suppression


	0.63

	* TRC estimates in Table I-7 include a $25/kW-year avoided T&D benefit

	** Estimates of price suppression effects are preliminary and subject to change upon completion of a more sophisticated price suppression analysis


Based on its analysis, the SWE determined that four of the 15 C&I programs would provide TRC ratios greater than or equal to 1.0 if wholesale capacity price suppression benefits and a $25/kW-year avoided T&D benefit were included.  The SWE noted that this statement, and the table above, assumed that the Phase I DR program design with the top 100 hours performance window would be utilized.  The SWE stated that the low TRC ratios are mainly due to the difficulties of implementing the top 100 hours methodology and that any wholesale price suppression will have little effect on TRC ratios should the top 100 hours methodology continue.  For the residential DLC programs, the inclusion of the SWE’s wholesale price suppression estimates does not make any of the programs cost-effective.


In its Tentative Order, the Commission noted several caveats to the SWE’s wholesale price suppression analysis.  First, the estimates provided were rudimentary.
  Second, as the SWE noted in its Amended DR study, the price suppression benefits from Pennsylvania programs to neighboring states would likely be at least partially offset by benefits to Pennsylvania ratepayers from the energy efficiency (EE) and DR programs paid for by ratepayers in Maryland, Delaware, New Jersey and Ohio.  Third, because supply-side resources may have increased their dollar-per-megawatt (MW) bids to account for EE and DR programs, it might overstate benefits to include continual suppression benefits.  Fourth, the SWE’s analysis did not account for locational constraints within Locational Deliverability Areas (LDAs) and did not take into account the year-to-year variation in clearing prices, both of which could have altered the estimates.  Last, if capacity price suppression benefits were considered over multiple years, instead of just the 2016/2017 delivery year, or if LMPs were considered, it would be possible that the price suppression benefits from EE programs would outweigh those from DR programs.


While the SWE provided preliminary estimates of wholesale price suppression resulting from Phase I and from potential future DR programs, the Commission expressed concern that a more definitive approach may be needed.  As such, it proposed that the SWE perform a full Wholesale Price Suppression Study which would provide in-depth supply curve modeling to determine the benefits to wholesale prices from Act 129 DR programs.



a.
Comments

EAP disagrees with the proposal for the SWE to perform any further wholesale price suppression analysis as it is not prudent to devote additional resources to conduct such a study.  EAP also states that such an analysis would still be preliminary and would also be speculative.
  Duquesne agrees with the comments provided by EAP.


Similarly, PECO states that the Commission should not attempt to value the benefits of price suppression to justify any DR as such efforts will distort market signals and likely undermine the competitive wholesale markets.
  PECO notes that any price suppression effects would be short-lived and that it is unlikely that any significant capacity price suppression would be experienced for at least three years.  Additionally, PECO avers that any quantification of price suppression benefits would depend heavily upon projections of future electricity supply and demand conditions which, by their nature, are highly speculative.  If it were determined that an amount of price suppression could be expected as a result of Act 129 DR programs, PECO claims that the forecasted benefits would likely be overstated as customers may simply shift their usage instead of actually reducing overall load.  PECO expresses uncertainty regarding whether or not price suppression would be felt by retail customers.  PECO states that those parties who do support a price suppression study do so only in very general terms and do not provide any basis to avoid concluding that the results of such a study would be speculative and harmful to competitive electric markets if used as the basis for supporting uneconomic DR. 


PPL provides similar comments to EAP and PECO.  First, PPL notes that some, if not all, of the presumed price suppression identified in the Amended DR Study is likely already reflected in the forward market energy and capacity price estimates that are currently components of the TRC avoided cost calculation.  PPL states that the actual PJM spot market prices for energy and the PJM BRA price for capacity both reflect actual or expected price suppression that was caused, or influenced, by Act 129 DR and EE in prior years, and the expected amount of DR and EE in future years.  Therefore, adding price suppression would result in double-counting some of these benefits.  PPL also notes that any price suppression study conducted in 2014 would be based on current or projected information and data, which is likely not representative of the actual results from Act 129 DR to be implemented beginning 2016.  Due to the high volatility and uncertainty of PJM energy and capacity prices, PPL believes it is very likely that the results of a price suppression study conducted in 2014 will not be applicable to DR programs in future years.  Additionally, due to the myriad of factors that affect PJM energy and capacity prices, PPL avers that it may not be possible to reasonably isolate Act 129 DR’s price suppression impacts or accurately predict future prices.  For these reasons, PPL states that price suppression should not be included in the TRC calculations and that further price suppression analysis is not warranted.


The Industrial Customer Groups urge the Commission to exclude the SWE’s wholesale price suppression analysis from its consideration of DR programs for future phases of Act 129.  The Industrial Customer Groups agree with the caveats outlined by the SWE including the offset of benefits by other states’ program and the increase of dollar-per-MW bids by supply-side resources.  They state that the speculative nature of the preliminary findings is imprudent and is not substantial record evidence to support a conclusion that the proposed revised DR structure will be cost-effective.
  PPL agrees with the Industrial Customer Groups that wholesale price suppression is highly speculative and should be excluded from the TRC analysis.


EPGA disagrees with the SWE’s preliminary estimates of wholesale price suppression.  EPGA avers that the SWE’s recommendations do not recognize the unintended consequences of subsidizing theoretical capacity in the physical, competitive wholesale electric markets.


OCA supports a more detailed wholesale price suppression analysis.  OCA submits that the potential price suppression impact included in the Amended DR Study underscores the need for additional and more thorough analysis.  OCA recommends that the study develop and assess the energy price suppression benefits, in addition to capacity benefits.  Regarding the price suppression impacts of Act 129 programs versus programs from other jurisdictions within the PJM footprint, OCA suggests that further analysis be done to assess the DR investment in neighboring states and to determine whether some states invest disproportionately more or less than their neighbors in the same LDAs.


The DR Providers support the proposal for the SWE to perform a more in-depth wholesale price suppression study and suggest that the study look at both wholesale capacity and energy price suppression.  Additionally, the DR Providers encourage the Commission not to delay in having this study completed.


The Joint Commenters note that the inclusion of capacity market price suppression increases the TRC ratios by over 50 percent.  They note that the SWE’s evaluation excluded energy price suppression, which would have increased the TRCs even further.  As such, the Joint Commenters recommend that the benefit of energy price suppression be determined and included in the SWE’s analysis.  The Joint Commenters aver that further price suppression analyses should be completed and determine which markets give the overall greatest cost savings to Pennsylvania customers (e.g. day-ahead or real-time energy), including how impacts on wholesale prices affect load suppliers and then flow through to end-use customers. 



b.
Disposition

The Commission recognized that wholesale electricity prices may be affected by the implementation of Act 129 EE and DR programs.  As such, we directed the SWE to perform its preliminary analysis of wholesale capacity price suppression effects.  However, the SWE’s initial analysis was rudimentary and included a number of caveats, as previously discussed.  While the Commission proposed, in its Tentative Order, that the SWE conduct a more detailed study of wholesale price suppression effects resulting from the Act 129 programs and discussed the inclusion of any benefits in the TRC Test, we find those comments from parties in opposition to such action to be persuasive.  The Commission does not deny that price suppression benefits may exist as a result of the DR programs being offered by the EDCs.  However, we agree that a detailed study on such benefits would be speculative, at best, and is not prudent use of ratepayer dollars.  

Specifically, we agree with PECO that any quantification of price suppression benefits would depend heavily upon projections of future electricity supply and demand conditions, which are highly speculative.  Additionally, the Commission agrees with PPL that the use of current or projected information is likely not representative of the actual results from future DR programs.  PPL notes that, due to the myriad of factors that affect PJM energy and capacity prices, it may not be possible to reasonably isolate Act 129 DR’s price suppression impacts or accurately predict future prices.  The Commission agrees.  The SWE attempted to separate the Act 129 DR program effects in its preliminary research; however, this was done by making a number of assumptions which may, or may not, be realized in the actual marketplace.  In making this point, the Commission is not discounting the SWE’s price suppression research conducted thus far.  We are simply noting, as the SWE has done in the Amended DR Study,
 the difficulties in making such assumptions and in quantifying such effects.  

Additionally, as noted by some of the parties, if the Commission were to determine any wholesale price suppression effects from DR programs, it would be appropriate to also do so for the EE programs.  This would mean the SWE would need to develop price suppression estimates for 15 years, which is the maximum EE measure life, plus the length of Phase III.  As such, while we believe that the SWE's preliminary one-year analysis on existing BRA results is reasonable, we believe the level of uncertainty gets much greater as we attempt to analyze effects  further into the future.

Due to these complexities, and our concern that the additional research may not provide the level of confidence and precision needed to warrant the cost and time associated with the research, the Commission will not direct the SWE to conduct a wholesale price suppression study.  

E.
Prospective TRC Analysis
In its Amended DR Study, the SWE performed a prospective TRC analysis, with and without the inclusion of its estimated wholesale price suppression benefits, of a revised DR program design that provides incremental value over the PJM competitive markets.  In performing the prospective TRC analysis, the SWE utilized a day-ahead methodology for dispatching DR events and calculated benefits by multiplying the average demand reduction over the performance period by the relevant avoided cost of capacity.  The SWE assumed a total of eight curtailment events per summer, each lasting four hours.  

For C&I LC programs, the SWE excluded customers participating in the PJM Emergency Load Response Program (ELRP) so that the resulting benefits do not need to split between two program streams (Act 129 and PJM), and assumed those participating in the 129 programs would be paid roughly the same incentive per megawatt-hour (MWh) curtailed as in Phase I.  Additionally, the SWE assumed that customers would receive an upfront payment for their capacity commitments to curtail when called.  Avoided T&D benefits were excluded due to uncertainty.  The SWE included 100% of customer incentives as cost, in following with the 2013 TRC Test.
For Residential DLC programs, the SWE considered the costs of the purchase and installation of the equipment to be sunk, if it was purchased by the EDC in Phase I and, as such, excluded them from the respective TRC calculations.  Additionally, the SWE assumed a ten-year measure life for DLC equipment.
1. Comments
PPL states that the prospective TRC analysis overstates the cost-benefit ratios for the Phase I DR programs.  Specifically, PPL notes that, with the inclusion of price suppression and avoided T&D estimates, the SWE overestimates PPL’s DLC program TRC ratio by  more than four times.  Additionally, PPL avers that the SWE’s determination that the DLC program’s TRC ratio will be more than five times greater in Phase III than in Phase I is inappropriate as PJM forward prices are relatively flat and the magnitude of any Phase III DR is unlikely to be much greater than actual DR in Phase I.

PPL provides similar comments regarding the prospective TRC ratios for its LC program.  PPL notes that the SWE estimates a TRC increase of more than 11 times from Phase I to Phase III.  PPL avers that the LC price suppression adder for PPL, which is the highest of all the EDCs, is incorrect as PJM LMPs and forward capacity prices are not typically higher than other EDCs within the PJM zones.  PPL believe there is not enough detail or transparency in the SWE’s prospective TRC analysis to support the findings.

The Industrial Customer Groups reiterate that the SWE’s prospective TRC analysis is preliminary and should not be used as the basis for decision-making.  Given the speculative nature of the analysis, the Industrial Customer Groups recommend that the Commission exclude this data from consideration of DR programs in future phases of Act 129.

The Joint Commenters note difficulty in comparing the initial TRC test to the prospective TRC analysis.  However, they believe the SWE’s use of a day-ahead model assuming 32 hours of DR events was a main driver for the improvement of the TRC ratios.  The Joint Commenters agree with the use of the 75% incentive proxy, as well as the use of a ten-year model.  They note, however, that the values should be increased proportionally to electricity prices or to indices that track energy industry construction costs.  The Joint Commenters disagree with the exclusion of avoided T&D benefits, energy price suppression, avoided energy costs, avoided ancillary service costs, revenues from wholesale DR programs, avoided environmental compliance costs, tax credits and other benefits.  They aver that these exclusions cause an understatement of the TRC ratios.

2. Disposition

The Commission agrees with the comments that the SWE’s prospective TRC analysis was speculative.  We reiterate that this analysis was simply meant to provide a preliminary indication of how DR program TRC ratios could change based on certain assumptions, such as replacing the top 100 hours peak demand definition with a narrower performance period and revising the structure and mechanics of the TRC Test for DR.  The Commission will consider the comments provided here, specifically regarding those benefits and costs utilized in the TRC calculations, as it works with the SWE during its performance of a Demand Response Potential Study.  Additionally, the Commission anticipates an update to its TRC test during its Phase III planning and implementation process and encourages parties to file comments regarding the appropriate benefits and costs to be included therein.

F.
Proposed Demand Response Model

In its Tentative Order, the Commission tentatively determined that the top 100 hours peak demand reduction methodology utilized in Phase I was not cost-effective.  However, as outlined in Act 129, if the Commission determines that there is an alternative model that is cost-effective, it must set additional peak demand reduction targets using that model.
  In its Amended DR Study, the SWE provides recommendations that offer potentially cost-effective residential DLC and C&I LC models.  However, the cost-effectiveness determination for this methodology is not complete and the Commission solicited, through its Tentative Order, comments on the proposed DLC and LC models.

1. Amendments to the Residential Direct Load Control Programs

In its Amended DR Study, the SWE proposed multiple changes to the EDCs’ Phase I DLC programs in order to make them cost-effective.  The Commission proposed the inclusion of these changes.  
a. Useful Life of DLC Equipment

First, the SWE recommended that the useful life of DLC measure equipment be changed to the actual useful life of such equipment, which ranges between eight and ten years, in order to allow for program implementation over multiple years.

i. Comments

PPL disagrees with amortizing the costs of DLC equipment over ten years for TRC calculations.  PPL avers that this amortization will not change the TRC over the life of an EE&C Phase.  Additionally, PPL states that costs should not be amortized across multiple phases resulting in the inclusion of benefits in the TRC for the phase in which the measure is installed and the inclusion of costs in the TRCs for multiple phases.  PPL believes that, regardless of the measure life, a measure should be included in the TRC for the phase in which the measure was installed.

FirstEnergy avers that increasing the useful life of DLC equipment will not make the DLC programs cost-effective.  Unlike EE&C programs where a measure installed in a single plan phase will continue to produce savings beyond the phase in which it was installed, peak demand reduction programs can only be assumed to provide benefits for the period it is designed, approved and operational.  So, FirstEnergy states that, while some equipment deployed for a peak demand reduction program in a given phase could theoretically be useful to some degree in a future phase, until programs are designed, approved and implemented, and customers are enrolled to participate, no benefits can be assumed from peak demand reduction program operations in a future phase.

PECO agrees that the use of DLC equipment’s actual life is appropriate and notes that the PECO Phase II DLC Program
 utilizes a ten-year measure life for its TRC calculations.

OCA also agrees that the useful life of the measure equipment should be based upon the actual useful life of the equipment, instead of the current one-year measure life.  OCA avers that the measure life should recognize the multi-year life and reflect the cumulative benefits over the actual life of the measure.  In addition, increasing the measure life allows programs to be designed for multiple years, thus increasing program certainty and facilitating the bidding of programs into the PJM BRA.
  The Joint Commenters also agree with extending the useful life of the DLC equipment.


The DR Providers believe that the useful life of the DLC equipment should be at least ten years.  The DR Providers agree the DLC measure equipment should be changed to the actual life of such equipment.

ii. Disposition

The Commission agrees with the SWE and those parties who recommend that the measure life of DLC equipment be the actual useful life of the equipment.  While this period can range from approximately eight to ten years, the SWE considered program cost-effectiveness over a ten-year lifetime.  As such, we direct the SWE to assume a ten-year measure life during its analyses of DLC programs in its Demand Response Potential Study.

While we recognize PPL’s comments regarding the amortization of costs over multiple phases of the Act 129 programs could present accounting challenges that EDCs have not faced in previous phases, the Commission is not directing the EDCs to recover costs of the DLC programs from one phase over multiple phases.  Instead, we are directing the SWE to use a ten-year measure life during its Demand Response Potential Study.  Additionally, we would anticipate that, should peak demand reduction obligations be prescribed for Phase III, the Commission would update the TRC test, which could potentially include this change.
We acknowledge FirstEnergy’s point that until programs are designed, approved and implemented, and customers are enrolled to participate, no benefits can be assumed from peak demand reduction program operations.  However, the Commission feels this short-term view of DR as a resource could be detrimental to EE&C program success.  In order for residential DR programs to gain the momentum and enrollments necessary to become a viable capacity resource in the region, a long-term view that considers the full effective life of the installed equipment is needed. 

b. Full Load Reduction Scenario

Second, the SWE proposed the use of a Full Load Reduction scenario for determining peak demand savings.  In this scenario, demand savings are determined by multiplying the number of DLC devices by the average kW savings per device.  This would be appropriate because the value of a DR program is the EDC’s ability to have load under control when needed.
i. Comments

PPL agrees that a Full Load Reduction scenario should apply to any future DLC programs.  PPL encourages the use of a stipulated deemed savings value or a chart of deemed savings values corresponding to specific device cycling rates in the Technical Reference Manual (TRM) to provide predictability and transparency and to significantly reduce evaluation costs.
 
PECO also agrees with the SWE’s recommendation to use a Full Load Reduction scenario to calculate demand savings.  The demand reductions submitted to PJM from the PECO Phase II DLC Program are calculated in this manner.  However, PECO notes that, upon full deployment of its smart meters, it expects PJM to require a measured baseline for each participating device and subsequently will evaluate performance at the level of a participating customer.  As such, PECO believes any benefits to the TRC calculations from the adoption of this methodology may be short-lived.

OCA, the Joint Commenters and the DR Providers also believe that a Full Load Reduction scenario should be utilized to calculate demand savings.

ii. Disposition

The Commission agrees with the SWE and with those parties who recommend the use of a Full Load Reduction scenario for determining peak demand reductions from DLC programs.  As such, we direct the SWE to assume a Full Load Reduction Scenario for determining DLC savings during its analyses of DLC programs in its Demand Response Potential Study.
We recognize PPL’s recommendation to include a stipulated deemed savings value or a chart of deemed savings values in the TRM to provide predictability and transparency.  We would anticipate that, if the Commission determines that a Phase III of EE&C Programs is cost-effective, the TRM would be updated.  If Phase III includes peak demand reduction obligations, the Commission would consider the inclusion of a stipulated deemed savings value or a chart of deemed savings values for the DLC programs.
c. Sunk Costs from Phase I

Third, the SWE recommended that, for those EDCs who purchased their Phase I DLC equipment, the costs of the equipment should be considered sunk.  Using this methodology, the SWE notes that the Commission’s decision, from a cost-effectiveness perspective, would be whether or not the EDC can achieve a net benefit relative to ongoing program costs for any future DLC program.
i. Comments

PPL agrees that those EDCs who purchased their DLC equipment in Phase I treat those costs as sunk in future TRC calculations, so long as the entire Phase I cost was included in the Phase I TRC calculation.

PECO also agrees with the SWE’s recommendations regarding the treatment of DLC equipment costs but believes that the Commission should clarify that this does not constitute “double counting” of benefits from prior phases or a carryover of previous costs.  The TRC Test in each phase should only include the benefits produced, and costs incurred, in that phase.

OCA agrees that the costs of Phase I DLC programs be considered as sunk costs for those EDCs that already own and have installed the DLC devices in these circumstances.  OCA submits that new costs should be analyzed over the life of the devices to perform an appropriate cost-effectiveness review.
  The Joint Commenters also agree with treating investments in DLC equipment as sunk costs.

The DR Providers do not see a distinction between purchased and leased DLC devices.  The DR Providers believe that the leasing model and the purchasing model lead to very similar cost structures over the long term.  The DR Providers state that, if PECO were to conduct a TRC evaluation on extending its DLC program, it would be inappropriate to include the capital cost of the existing control equipment because those sunk costs are irrelevant to a forward-looking analysis.  Using this same reasoning, the DR Providers aver that PPL may not need to consider the costs of the existing control equipment in its service territory because the capital cost is sunk to the lessors of the devices.  PPL might have other start-up costs which would appropriate for inclusion in the TRC analysis.  The DR Providers state that, while the dollars paid out over time may be similar under both models, the leasing model places more risks with the CSPs or providers of the leased equipment.  Therefore, the leased model is likely a better model for Pennsylvania’s consumers.

FirstEnergy disagrees with the positions of OCA and the DR Providers and agrees with PPL’s comments on this issue.  Specifically, FirstEnergy avers that the consideration of Phase DLC costs as being sunk for certain EDCs significantly understates the costs associated with any new residential peak demand reduction programs for the EDCs.  FirstEnergy also believes that considering these costs as sunk incorrectly assumes that the DLC equipment that was installed during Phase I is still operational and available for use in a future peak demand reduction program.  FirstEnergy agrees with PPL that costs should not be carried across multiple phases of Act 129. 

ii. Disposition

The Commission agrees with the SWE and with those parties who recommend that, for those EDCs who purchased their Phase I DLC equipment, those costs be considered sunk costs.  As such, we direct the SWE to assume the equipment costs for those EDCs who purchased their Phase I DLC equipment as sunk during its analyses of DLC programs in its Demand Response Potential Study.  Any costs associated with Phase I DLC equipment that was leased is not to be considered sunk costs as the EDC will have to purchase or again lease the equipment during future DLC programs.
With respect to FirstEnergy comments regarding the availability in future curtailment programs of DLC equipment installed in Phase I, the SWE should verify, as part of the Demand Response Potential Study, the proportion of Phase I equipment that is still installed and commercially operable.  Any equipment costs for replacement or upgrades to existing Phase I devices or communication equipment would be considered new costs and, therefore, not a sunk cost.
We agree with PECO that this does not constitute “double counting” of benefits from prior phases or a carryover of previous costs and that the TRC Test in each phase should only include the benefits produced, and costs incurred, in that phase.  Additionally, we would anticipate that, should peak demand reduction obligations be prescribed for Phase III, the Commission would update the TRC test, which could potentially include this change.

d. Reduction in Incentives

Fourth, the SWE suggested that the incentives be reduced for any future DLC programs, as it believed the Phase I incentives paid by some of the EDCs were higher than seen in other jurisdictions.  The SWE believed that DLC programs could become cost-effective if administrative and incentive costs per kW are kept below the avoided generation and avoided T&D benefits per kW.

i. Comments


PPL believes a determination of the appropriate incentive levels for any measure requires known program rules and a market potential study that determines the relationship between incentives and consumers’ willingness to participate in DR programs.  As such, PPL recommends that the Commission refrain from recommending incentive levels for any programs so as not to constrain program designing and to prevent a situation where the Commission must enforce compliance if those incentive levels produce insufficient participation or if the levels are too high.

PECO notes that, for its Phase II DLC Program, it has already lowered its incentives from $30.00 to $20.00 for each of the four monthly summer bills.  At this time, PECO believes that its incentives are set at the appropriate amounts to maintain the current level of customer participation, but notes that it will consider changes for its future EE&C plans.

OCA believes that incentives may have been higher than necessary in Phase I.  However, OCA notes that, given the difficulty in complying with the top 100 hours requirement, the higher incentives were understandable.  OCA agrees with the SWE that properly-structured incentives will aid in returning a net benefit from the DLC programs.
  The Joint Commenters also agree with a reduction in DLC incentives.


The DR Providers state that, as a policy matter, they do not object to reducing incentives.  However, they point out that reducing incentives will likely decrease customer participation and possibly the overall peak demand reductions attained.  As such, the DR Providers recommend that any reevaluation of incentive levels include consideration of a “pay for performance” incentive structure.  With full Advanced Metering Infrastructure (AMI) implementation, the DR Providers recommend the instead of a fixed incentive model, a pay-for-performance model be employed to ensure that incentives are aligned with customers’ performance, thus making the DLC programs more cost-effective.

ii. Disposition

The Commission agrees with the SWE and with those parties who believe that the Phase I DLC incentives were high in some EDC programs.  We also recognize that the top 100 hours performance period necessitated, to some extent, these elevated incentives because customers in those EDC territories committed to decrease air conditioning usage for a large number of hours than customers participating in similar programs in other jurisdictions.  As such, we direct the SWE to utilize those incentive levels that, based on its experience, it believes are appropriate for DLC programs dispatched for approximately 20 to 30 hours per summer during its analyses of these programs in its Demand Response Potential Study.  This is consistent with the treatment of incentives for EE measures during EE potential studies.
The Commission agrees with PPL that the actual incentive levels used for the DLC programs should be determined by the EDCs during their EE&C Plan filings.  We simply are directing the SWE to use those incentive levels that it deems to be appropriate for the Pennsylvania market when doing its research.  

The Commission also recognizes the benefits of a pay-for-performance program, as recommended by the DR Providers.  However, as the DR Providers note, this type of program would be better suited to a market which includes full AMI implementation.  Until smart meters or advanced meters are fully deployed in Pennsylvania, we are unsure how such a program would work within the boundaries of the Act 129 programs.

e. Bidding Peak Demand Reduction into PJM Capacity Markets

Lastly, the SWE recommended that the peak demand reductions from any future DLC programs be bid into PJM’s BRA and that the revenue received could as a benefit in the TRC Test.

i. Comments

PPL does not believe it is practical or prudent for EDCs to bid DLC, or any other EE&C program, into the PJM BRA, which occurs three years in advance of delivery.  PPL believes it would be difficult for EDCs to accurately predict, three years ahead of each Act 129 program year, how many customers it will recruit and the peak load reductions it will achieve from those customers.  Because the PJM BRA is a binding commitment, if an EDC delivers more or less DR than they committed into the BRA, it will incur financial penalties from PJM.  For an EDC to bid DLC into the BRA, PPL avers that the Commission must allow for any PJM penalties to be recovered through an EDC’s Act 129 cost rider.  Additionally, PPL believes that the risk of penalties will make it difficult to recruit participants.
  Duquesne agrees that it is not reasonable to expose EDCs or their ratepayers to the risk of additional penalty for programs that have not proven to be cost-effective.
  FirstEnergy also agrees.

PPL also questions who, the EDC or the customer, has the legal “ownership rights” to bid peak load reductions into the BRA.  PPL notes that, upon agreeing to participate in an EDC’s DLC program, a customer could indicate whether or not they want to retain ownership of alternative energy credits or capacity credits or if the EDC can use them.  PPL believes it is unclear whether or not an EDC can unilaterally determine that it owns these rights.

Additionally, PPL has concerns as to whether or not the timing of the PJM BRA limits the opportunity to bid in DLC demand reductions.  Unless EDCs are allowed to commit Act 129 Phase III expenditures well before their Phase III EE&C Plans are approved and programs launch, the earliest BRA available would be May 2017 (delivery year 2020/2021).  Also, PPL believes the Commission would need to determine if EDCs could commit to a BRA that occurs in one phase but has a delivery year in another phase.  PPL notes that the volatility and uncertainty of PJM BRA clearing prices will make it very difficult for EDCs to estimate BRA revenues and accurately reflect those revenues in Act 129 EE&C Plans and tariffs.

Because PPL’s Phase I DLC program included residential and non-residential customers, it avers that, to the extent that non-residential customers participate in future DLC programs and are eligible to simultaneously participate in PJM’s ELRP and Act 129 DLC, it would be discriminatory toward non-residential customers in other Act 129 DR programs who are specifically prohibited from participating in other PJM DR programs.

Lastly, due to the potential for PJM rule changes, PPL avers that there is a high level of risk associated with bidding Act 129 peak demand reductions in the BRA.  PJM changes could lead to changes to an EE&C Plan with insufficient lead time to obtain Commission approval.

PECO generally supports the SWE’s recommendation to have the peak demand reductions from Act 129 DR programs bid into the PJM capacity market.  However, PECO notes that the actual PJM benefits that could accrue to customers would be derived primarily from PJM BRAs.  PECO states that it is not practical to bid DLC demand reductions into PJM capacity auctions since an EDC cannot be certain that incentives will be available to pay for demand resources for periods beyond its existing plan.  Thus, any requirement to bid DLC peak demand reductions into PJM BRAs should make it clear that an EDC is not required to bid any resources for periods outside of an EDC’s approved EE&C Plan when an EDC has no established DR obligation or funds to procure DR resources.
  PECO clarifies that it agrees with bidding DR into the capacity markets in Phase III plans, but does not agree with establishing any precedent for future Act 129 programs.

PECO also avers that the EDCs should have flexibility to conduct competitive procurements or enter into bilateral contracts with CSPs to realize such value for the benefit of customers.  Additionally, PECO suggests that, when PJM conducts incremental auctions for additional necessary capacity following the BRA for a PJM planning year, the EDCs should have the flexibility to participate in such auctions for customer benefit.

PECO believes that, if the EDCs are required to bid DLC peak demand reductions into the PJM BRAs, the Commission should clarify that any penalties or fees associated with the PJM DR program will be recovered from ratepayers.  PECO avers that an EDC should not be responsible for PJM penalties arising from the failure of participating customers to curtail their demand when the benefits of participation will flow to all customers through reductions in the cost of the program and continued incentives.
  PECO also believes that EDCs should be permitted, but not required, to allow CSPs to bid DLC capacity on behalf of the DLC customers, if such a result is in the economic interests of those customers.


OCA notes that, in Phase I, it recommended that peak demand reductions from the Act 129 DR programs be bid into the PJM BRAs and, as such, it maintains its position for future phases of Act 129.  OCA supports the SWE’s recommendation to incorporate this element into the DLC programs in the next phase.  However, due to the timing of BRAs and the associated delivery years, OCA recommends that any benefit associated with bidding the reductions in the PJM BRAs should be flowed through to customers through the EDC’s EE&C riders.

The Joint Commenters agree with aggregating and bidding residential DLC reductions into PJM’s BRA with benefits accruing in the TRC Test, applying those benefits to marginally cost-effective DR or EE programs, or used as a contribution to the overall Act 129 budgets for both EE and DR.  In addition, the Joint Commenters believe that any revenues received by EDCs from bidding Act 129 DR capacity into the PJM BRA should be returned for use in the Act 129 program budget.


The DR Providers do not object to the SWE’s recommendation to bid peak demand reductions from the DLC programs in the PJM BRAs.  They suggest that, in order to maximize cost efficiency, the Commission move forward with approving Phase III DR programs and set attainable goals for each of the EDCs in relatively short order.  Additionally, the DR Providers recommend that the DLC program offers be made by the CSPs, not the EDCs.  Offering capacity into the PJM BRA imposes costs and risks on suppliers that should not have to be borne by EDCs or Pennsylvania ratepayers.

ii. Disposition

The Commission finds the arguments against requiring the EDCs to bid peak demand reductions into the PJM capacity markets persuasive.  We agree that the timing of BRAs in relation to delivery years and Act 129 phases makes it difficult to implement such a requirement.  Additionally, we recognize the concerns regarding potential PJM penalties for an inability to deliver.  As such, we will direct the SWE to exclude any potential benefits from bidding DLC peak demand reductions into the PJM capacity markets from the DLC analysis of its Demand Response Potential Study.

The Commission had determined in its Phase II Implementation Order that the bidding of EE savings into the capacity markets also would be difficult.
  In the Phase II Implementation Order, the Commission allowed the EDCs to voluntarily bid those savings into the PJM BRAs, if it was feasible and reasonable to do so.  If an EDC chose to do this, the Commission directed that the revenue received from successful bidding of resources shall be allocated to the customer class that provided the savings for the EE resources.
  Should the Commission prescribe peak demand reduction targets for Phase III, we would anticipate this issue will again be addressed in a tentative implementation order, at which time we would again solicit comments.
2. Amendments to the Commercial and Industrial Load Curtailment Programs
The SWE determined that, in Phase I, many C&I customers participated in both the Act 129 DR programs and PJM’s ELRP.  Because there is a limited amount of load any given customer can reduce, the SWE stated that if PJM has already secured capacity from a customer, that customer’s participation in the Act 129 DR programs may offer little or no additional value.  However, the SWE noted that it is possible that a customer may not have enrolled in the PJM program if the revenue stream from the Act 129 LC program was not available.  Despite finding that this was frequently the case during Phase I, the SWE recommended that the Commission carefully consider such dual participation when implementing future LC programs.  Specifically, the SWE recommended that the Commission ensure that future LC programs provide incremental value to the competitive markets already in place.

a.
Comments

Duquesne supports the SWE’s recommendation that future C&I LC programs exclude participation by customers enrolled in the PJM ELRP.

FirstEnergy avers that disallowing dual participation results in a program that directly competes with programs available in the competitive marketplace.  The EDCs would need to offer programs and incentives comparable to those offered through PJM programs.  FirstEnergy states that, given the significant participation in the PJM ELRP, EDCs would need to offer incentives greater than what was offered in Phase I in order to achieve participation at levels required to meet any established targets.  To the extent customers could participate in both the PJM and Act 129 peak demand reduction programs, the savings benefits of the Act 129 programs would need to be reduced to recognize and avoid the double-counting of the benefits already attributable to the PJM programs.

PPL agrees that customers should not be permitted to simultaneously participate in both PJM and Act 129 DR programs.  However, PPL avers that that requirement will force a customer to choose between the PJM DR program and the Act 129 DR program, effectively creating competition between the two programs.  If the customer chooses the Act 129 DR program, it would not provide any incremental DR compared to the PJM program and would merely supplant reductions from the PJM program.  If the customer chooses the PJM program, the EDC risks non-compliance with Act 129.  PPL opines that, to ensure customers choose Act 129 programs, the EDCs would have to overpay in order to attract participation.  In addition, since Act 129 DR is mandatory for an EDC, PPL notes the EDC would have to ensure that its DR participants meet their DR requirements.  Since all participants are unlikely to meet their DR requirements for every event, EDCs will likely oversubscribe DR participants in order to meet DR requirements.

The Industrial Customer Groups support the SWE’s conclusion that establishing additional DR goals for the large C&I rate class that provide incremental value over PJM market signals is challenging.  The Industrial Customer Groups state that it is not just the PJM DR market signals that must be considered, but also the PJM energy and capacity market signals, which large C&I customers see directly or indirectly through their default service hourly supply or competitive offers.  Additionally, the Industrial Customer Groups aver that even those customers that do not directly participate in the PJM DR programs may be engaging in DR-like strategies, such as peak shaving, to respond to PJM signals.  Layering an additional DR offering on top of the PJM programs is very difficult in this type of market and is not equivalent to the types of programs that can be offered in an integrated resource planning regulatory system where the PJM market structures do not exist.  As such, the Industrial Customer Groups urge the Commission to carefully consider, when planning future phases of Act 129, whether or not DR programs for large C&I customers can provide incremental value over the established PJM markets.  Absent clear and compelling evidence, any future Act 129 programs should not apply to the large C&I class.

The DR Providers believe that the Industrial Customer Groups’ concern that Act 129 DR programs interfere with competition between a peak shaving strategy and a PJM ELRP participation strategy is misplaced.  The DR Providers aver that DR programs can respond to both reliability emergencies and peak load reduction directives.  It is possible that a customer may wish to participate in both or may only wish to curtail demand in one program.  The DR Providers state that the Industrial Customer Groups’ argument ignores the fact that different structures and incentives will appeal to different customers.

The Joint Commenters request that the PUC and the SWE examine the value of the EDC-based DR programs in the context of the shifting impacts of PJM’s programs.  They appreciate the SWE’s efforts to develop and calculate the Incremental Benefits Ratio in order to express the allocation of benefits between the PJM and Act 129 programs when overlapping participation exists.  Based on the Ratio, the Joint Commenters state that it appears that both PJM emergency and economic DR participants benefited from Act 129 incentives, with the economic DR programs receiving a slightly higher benefit.

The DR Providers submit that the Act 129 DR programs and PJM’s ELRP are distinct and independent and should not be subject to an either/or decision.  As such, they recommend that both programs should be offered to customers independently.  The DR Providers note that there is not a perfect correlation between PJM emergency DR event days and either customer-specific or coincident system peak hours.  The DR Providers aver that much of the economic DR activity that occurred in conjunction with Phase I took place because of the PJM economic activity.  CSPs were forced to offer reductions into the PJM economic program concurrent with Act 129 reductions or face erosion of the customers’ peak load contributions that would impair their ability to participate in PJM emergency DR during the summer of 2013.  The DR Providers state that, in effect, absent overlapping participation in economic DR, CSPs would have been faced with the same either/or choice that the DR Providers counsel against here.  The DR Providers opine that there is no reason why the Commission should put any constraints on dual participation, because there are dual benefits and it could never be known with certainty what ultimately motivated a customer to participate in either or both programs.  The DR Providers are sensitive to the concern that customers only pay once for each service, but urge the Commission to recognize that, when two services are being provided, and there is no way to be sure ahead of time that both will overlap, it is appropriate to pay for those services separately.
  
The DR Providers believe that the fact that some large C&I customers prefer to participate only in PJM markets does not justify taking the benefits of the Act 129 DR programs away from other customers who would participate in both.  The DR Providers aver that, if dual participation were not allowed and if the Act 129 DR programs were designed to pay less than the PJM ELRP, no rational customer would ever choose to participate in the Act 129 DR programs, with the converse being true as well. 

PECO believes that the DR Providers’ assertion that Act 129 programs provide distinct energy price benefits is undercut by their own recommendation that the Commission design any future Act 129 LC requirements based upon peak load and capacity constraints, not energy price.  PECO also believes that, while the DR Providers maintain that customers should be able to receive payments for the same DR resource under both PJM and Act 129, such overpayment is obviously attractive from a program participant perspective but does not justify charging all other customers for such programs where no additional actual value is obtained.

PPL disagrees with the DR Providers that customers should be permitted to participate simultaneously in both the Act 129 and PJM DR programs.  PPL avers that dual participation would not provide incremental DR reductions compared to participation in one of the programs.  PPL also states that, if a customer curtails for an Act 129 DR event before PJM calls their event, that customer’s load reduction will not be available for PJM’s event.  Additionally, participation in the Act 129 event, without participating in the PJM event, would reduce a customer’s PJM DR baseline for future events, preventing a customer from achieving reductions in future PJM DR events.  Conversely, if the customer curtails for the PJM DR event before the Act 129 event, the load reduction will not be available for Act 129.

The Industrial Customer Groups agree with the DR Providers regarding the independence of Act 129 DR programs and the PJM ELRP and agree that there is not a perfect correlation between PJM emergency DR event days and customer-specific or event-specific peak hours.  However, the Industrial Customer Groups caution that fashioning additional Act 129 DR goals that provide incremental value over the PJM market signals will prove difficult, as outlined in its comments.

b.
Disposition

The Commission, at this time, has not made a determination as to whether or not Act 129 DR programs provide incremental benefit over those provided by the PJM market. Furthermore, the Commission has concerns with directing the EDCs to implement, and the ratepayers to fund, a program that may offer no additional capacity to the system or provide any incremental benefit over the existing PJM DR programs.  Therefore, the Commission will direct the SWE to perform the Demand Response Potential Study to determine if its alternative DR methodology provides incremental benefit over that provided by the PJM markets.  
We agree with those parties that aver that a customer’s dual participation in both Act 129 and PJM DR programs adds no additional capacity to the grid, which is the intent of DR programs.  While we understand that, from a customer perspective, two revenue streams are enticing.  However, the intent of the Act 129 programs is to realize actual energy consumption and peak demand reductions in Pennsylvania.  We believe that allowing a customer to receive ratepayer money from the Act 129 DR programs when that customer would already have been curtailing load through PJM DR programs does not provide any additional actual demand reductions.  As such, we direct the SWE to disallow dual participation when it performs its LC analysis as part of its Demand Response Potential Study.  
The Commission recognizes the potential validity of those parties’ arguments that disallowing dual participation will decrease customer participation and lead to an increase in EDC incentives.  However, the intent of the Demand Response Potential Study is to determine the potential program performance based on the factors provided by the Commission.  
3.
Demand Response Methodology
The SWE recommended, as part of its prospective TRC analysis, a DR methodology that may prove to be a cost-effective model for Act 129.  Specifically, the SWE based DR compliance hours on a comparison of the EDC’s day-ahead forecasts with the EDC’s annual peak load forecasts.  If the day-ahead forecast was above a certain threshold (97%-99%) of the EDC’s summer peak demand forecast, a DR event would be called for no longer than four hours.  The SWE’s research assumed no greater than eight curtailment events.
Additionally, the SWE’s model would not allow a C&I customer enrolled in PJM’s ELRP to participate in the Act 129 DR programs.  Those C&I customers who do participate would receive approximately the same incentive per MWh curtailed as received in Phase I, but would also receive an upfront payment for its capacity commitment.

Under the SWE’s methodology, DLC equipment would be considered sunk costs for those EDCs who purchased the equipment and, as such, those costs would be excluded from the TRC calculations.  However, costs for the installation of new equipment or for those EDCs who had not purchased DLC equipment in Phase I would be included in TRC calculations.  Additionally, the SWE assumed a measure life of ten years when performing TRC calculations.
In its Amended DR Study, the SWE proposed another optional methodology that would be based on real-time PJM LMPs that exceed a specific threshold.  Both alternatives would include a maximum number of DR events per year and a maximum number of hours per event.

The Commission proposed the day-ahead methodology as a potentially cost-effective model to be used in a possible Demand Response Potential Study as we believed the real-time LMP model would provide the same forecasting difficulties as presented by the top 100 hours model in Phase I.

a. Comments

Duquesne supports an approach that would treat DR as a capacity-type resource.  Duquesne notes that the two methodologies outlined by the SWE treat DR primarily as an energy resource.  Duquesne believes that the EDCs should be allowed to report, for compliance purposes, DR resources under their control, as it is for DR programs in other jurisdictions.   Duquesne avers that this is appropriate and consistent with the underlying purpose of DR, which is reliability, and would mitigate predictive difficulties associated with the top 100 hours methodology and the complexities of the SWE’s proposed alternatives.  Duquesne states that testing protocols are all that is needed to ensure availability of DR resources.

FirstEnergy recommends that any triggers should be similar to established PJM protocols for DR and not on a peak load threshold.  FirstEnergy state that the need for demand reduction to occur not only in the summer months, but also be used annually, market products and pricing provides the most suitable indication of the need for additional remand reduction resources to meet projected loads and system reliability needs whenever they occur.  Also, FirstEnergy avers that peak load conditions do not necessarily translate to elevated energy pricing that would support the need for DR resources.  FirstEnergy notes the potential this model has for conflicts within the competitive market demand reduction programs and energy market activities.

FirstEnergy also recommends that any demand reduction trigger be established in a manner that supports customer and general public satisfaction, as well as to ensure that any target hours are applicable for peak load compliance and are representative of the times of critical resources being needed, not merely because they may be the top hours during any summer.  As such, FirstEnergy suggests that caps should be established on the total number of hours that the programs operate over the course of the summer, as well as provide EDCs with the ability to limit the duration of events and limit any requirement to call events on consecutive days.

FirstEnergy suggests that targets should be based on the EDCs having sufficient resources under contract to deliver (demonstrated capability) and not on the operational performance of the resources, which are not exclusively under the EDCs’ control.  FirstEnergy believes this approach would provide effective, understandable guidelines against which success could be determined, removing the uncertainty of voluntary programs an unpredictable customer participation, loads and demand impacts.  FirstEnergy recommends that deemed capability impacts should be included in a revised TRM.
  PECO supports FirstEnergy’s proposal to use a model based on demonstrated capability.

PECO supports the SWE’s proposed day-ahead usage methodology.  It believes this trigger appropriately links DR deployment to load conditions.  Additionally, PECO agrees with the SWE that this methodology would provide EDCs and customers with sufficient advanced notice of the need to curtail load and would also remove the possibility that deployed DR resources would not count towards the compliance target.  PECO disagrees with the SWE’s recommendation to include a “test event” to confirm demand resources as it is not required by PJM.  PECO states that each EDC will remain incentivized to ensure that its participating DR resources are in fact available, since such a cool summer cannot be predicated accurately in advance.  PECO believes that the second alternative, the real-time LMP trigger, is less desirable because the volatility of LMPs can lead to both forecasting and deployment difficulties.

PPL supports the use of a day-ahead forecast trigger as it is specified in advance and communicated the day before each operating day.  This provides sufficient lead time for the EDC to notify participants to prepare for the event and for the EDC to implement DR programs for the event.  PPL notes that the Commission would have to determine if an EDC is required to implement DR during the operating day if the day-ahead load forecast exceeds the trigger but the actual load in real-time does not.

Regarding the real-time LMP trigger approach, PPL notes that this model cannot be activated until near real time when the actual real-time LMP hits the trigger value.  PPL states that this methodology lacks advanced warning and, since LMPs can be very volatile, is subject to starting and stopping DR hourly on a very unpredictable basis.  Additionally, it may not provide enough advanced notice to participants and may not achieve the desired reductions.

The Industrial Customer Groups believe the proposed model interferes with competitive markets by increasing the payment to the customer engaging in peak shaving; by failing to account for the value added by avoided T&D and avoided capacity costs available through the proposed large C&I program that may increase its attractiveness in comparison to the PJM ELRP; and by tying the responsibility for payments into the EE&C program to each customer’s PLC.  If the proposed model is implemented, the Industrial Customer Groups aver that the TRC will need to be discounted and that the SWE will need to accurately determine what level of peak shaving would have occurred based on the existing market signals, as well as the value of the incremental benefit, if any, due to the additional EE&C Plan incentives.

The Joint Commenters agree that the requirement be reduced from 100 hours to a more appropriate, smaller subset of hours.  The Joint Commenters aver that the most common successful DR programs target a much smaller subset of hours and target the hours when DR can be a more cost-effective resource than available generation.  The Joint Commenters propose a model that is a combination of the day-ahead and the real-time LMP models.  Specifically, the Joint Commenters propose a threshold based upon a dollar per MWh price in the day-ahead energy market.  The Joint Commenters aver that this sets a trigger mechanism based upon wholesale market price instead of forecasted load, which more directly affects avoided costs.  Additionally, this trigger would be available on a day-ahead basis, providing customers with advanced notice of their required response.  The Joint Commenters believe that influencing the day-ahead energy market is likely to have the greatest impact on total wholesale costs as more load clears in the day-ahead market than in the real-time market.  To quantify this, the Joint Commenters suggest that the Commission study the impact that reductions in day-ahead and real-time market clear amounts – or the addition of low-cost supply – would have on retail costs.

As with the real-time trigger, the Joint Commenters state that an effective day-ahead threshold price should be chosen to achieve the desired results.  The threshold price could be reset monthly or annually or could be indexed to the price of the marginal fuel in the region during summer afternoons, which currently is natural gas.  The Joint Commenters believe that the threshold should be chosen such that it targets the eight, four-hour events suggested by the SWE, and that these programs will also include a maximum number of hours to be called.

The Joint Commenters aver that their approach could be enhanced to include the “red zone” hours defined by the SWE if a secondary threshold were also adopted for the real-time energy market.  The real-time threshold price should be a separate value and would likely be higher than the day-ahead threshold price.  If the DR customer offered in the day-ahead market at or below the day-ahead threshold and cleared, they could respond the following day and meet the requirements of both the PJM markets and Act 129.  If their offer failed to clear because the day-ahead energy price was lower than their offer, they would offer into the real-time market at or below the real-time threshold price indicated by Act 129.  The Joint Commenters notes that this double-threshold approach is more complicated, might not be applicable to all DR customers and would be more difficult to implement.

With regard to the Joint Commenters’ proposed model, FirstEnergy reiterates that any event triggers referencing these criteria duplicate established PJM dispatch protocols for economic DR and that the EDCs are not equipped to administer these criteria, particularly relative to dispatching demand reduction resources responsive to real-time market pricing.  FirstEnergy also notes that the Joint Commenters’ methodology also has the potential to conflict with the competitive market.

PPL also disagrees with the Joint Commenters’ proposed approach.  PPL avers that the day-ahead price does not necessarily correlate with the real-time price or the real-time need for DR.  Any DR that relies on air conditioning, like DLC, may not be possible because the air conditioners are not in operation or are operating infrequently.  PPL states that the Commission would have to determine if an EDC is required to implement DR during the operating day if the day-ahead price exceeds the trigger, but the actual price and/or PJM operating conditions in real-time do not warrant DR (below the trigger).  Similarly, PPL notes the Commission would have to decide if an EDC is required to implement DR during the operating day if the day-ahead price was below the trigger, but the actual price and/or PJM operating conditions warrant DR (above the trigger).

The DR Providers believe that the LMP-based methodology will result in needless and ineffective DR curtailments.  Additionally, it may or may not be appropriate to call curtailments because prices reach certain levels as costs can rise for many reasons, only one of which is constrained capacity.  The DR Providers strongly support the use of a day-ahead methodology where EDCs would call curtailment events if the day-ahead forecast reaches some percentage of the EDC’s forecasted summer peak.  The statutory goal for peak load reductions for Phase III would be a reduction of some percentage from the peak from the 2011-2012 planning year. 

OCA agrees with the SWE’s analysis and the two methodologies but submits that a model combining the two methodologies.  Specifically, OCA proposes a model where DR resources would be dispatched based on day-ahead load forecasts to reflect their value at displacing planning capacity and also dispatched based on real-time or day-ahead LMPs to reflect their value at reducing costs during high energy cost periods.  The thresholds for LMPs and load forecasts would have to be set such that the number of hours DR would be triggered would be reasonable.  OCA suggests that the details be developed by the EDCs with input from stakeholders.  OCA submits that these methodologies together would work to capture a greater number of potential hours.

FirstEnergy disagrees with OCA’s proposed model.  FirstEnergy states that, while the OCA’s criteria may sound reasonable, forecasting error, the need to provide customers advanced notice and the risk of penalties required under Act 129 collectively contribute to repetition of the same issues encountered in Phase I.  Compliance metrics based on any day-ahead load forecasts and defined MW criteria do not provide assurance that the criteria will support cost-effective performance.  FirstEnergy argues that acting on day-ahead pricing does not guarantee mitigation of pricing excursions or cost-effective performance in the real-time market.  Neither day-ahead nor load forecasts reliably coincide with pricing excursions or reliability issues in real-time markets.  FirstEnergy also notes that the Joint Commenters’ methodology also has the potential to conflict with the competitive market.

PPL also disagrees with the OCA’s proposed model.  PPL states that the trigger in OCA’s model would require activating DR whenever the day-ahead load forecast exceeds the trigger and whenever real-time or day-ahead LMPs exceed the trigger.  The real-time LMP trigger lacks sufficient advanced notice, is highly volatile and LMPs could be high during periods of mild weather when DLC is ineffective.  PPL believes that using both the load and price triggers would likely increase the number and duration of DR events, would significantly increase the cost and would discourage customer participation.
b. Disposition

The Commission agrees with the SWE and with those parties supporting the use of a day-ahead model.  Specifically, we direct the SWE to utilize in its Demand Response Potential Study, a model where compliance hours are based on a comparison of the EDC’s day-ahead forecasts with the EDC’s annual peak load forecasts.  If the day-ahead forecast was above a certain threshold (97%-99%) of the EDC’s summer peak demand forecast, a DR event would be called for no longer than four hours.  Additionally, we agree with the SWE’s conditions regarding C&I customer participation and incentives, an extended DLC measure life and the SWE’s treatment of DLC costs.

The Commission disagrees with the combination models proposed by the Joint Commenters and OCA.  We believe that combining the day-ahead and real-time models introduces many of the complexities associated with the Phase I top 100 hours model.  Additionally, we believe those models would be confusing for customers.  The Commission also agrees with PPL that OCA’s model would likely increase the number and duration of DR events, would significantly increase the cost and would discourage customer participation.
The Commission also disagrees with FirstEnergy’s proposal to base compliance on demonstrated capability.  While we recognize that this is a metric utilized by PJM and in other jurisdictions, we believe this model is not appropriate for Act 129.  As mentioned previously in this Final Order, the Commission believes that the intent of the Act 129 programs is to realize actual energy consumption and demand reductions in Pennsylvania.  We believe that basing compliance from the Act 129 DR programs on demonstrated capability, as opposed to actual DR events, does not align with this intent.
G.
Total Resource Cost Test
1.
Avoided Transmission and Distribution Costs

The SWE did not include avoided T&D costs in its TRC calculations for Phase I LC programs due to the difficulties in estimating such costs.  The SWE recommended that further research be conducted to determine avoided T&D costs in each EDC territory and that these costs be included in the cost-benefit determinations of future LC programs.

a.
Comments

FirstEnergy believes that the inclusion of avoided T&D costs in the TRC calculation for short-term peak demand reduction programs should not be considered a viable substitute for infrastructure upgrades, which are often needed for other reasons, such as reliability or system expansions.

PECO agrees that careful analysis is required to estimate avoided generation capacity and avoided T&D costs, but does not support the SWE conducting any prospective analysis of these costs.  PECO believes that the EDCs should continue to prepare these analyses as part of their EE&C Plans where they can be considered fully by the Commission and other stakeholders.

PPL avers that any avoided T&D infrastructure expansion ultimately reduces the T&D rates paid by customers and are currently accounted for in the TRC avoided costs.  Therefore, PPL believes that including additional benefits for avoided T&D infrastructure would result in double-counting of TRC benefits.  PPL also states that it may not be possible to estimate or discern the portion of avoided T&D that is due to DR from the portion that is due to other, more significant factors.  Such estimates would likely be very rough at best, arbitrary at worst. 

The Industrial Customer Groups believe that any avoided T&D analyses would be highly speculative.  They state that, by the SWE’s own admission, the estimation of avoided T&D costs is typically more difficult than estimating avoided generation costs, particularly given that T&D costs are specific to each EDC’s service territory and distribution system.  The Industrial Customer Groups believe that relying on the SWE’s assumptive analysis rather than actual EDC-specific data disregards the critical nature of these costs to the overall cost-effectiveness of the DR programs.  Additionally, the Industrial Customer Groups believe it is unclear that the EDCs modify system planning projections at all with respect to DR, which is a one-year commitment.

The Joint Commenters believe that avoided T&D costs will be greater than $0/kW-year, which was the lower bound of the SWE’s estimated range.  Additionally, they believe that the SWE’s assumption that avoided T&D costs typically do not exceed $50/kW-year may prove to be true for Pennsylvania is not supported.  The Joint Commenters reference an AESC 2013 report that analyzed avoided T&D costs for all of the New England states, finding that avoided T&D costs ranged from approximately $32 to approximately $200 per kW-year.
  The Joint Commenters also reference a 2009 RAP report which calculated avoided T&D costs from approximately $33 to approximately $114 per kW-year, with an approximate average of $54/kW-year.
  Based on these reports, the Joint Commenters agree with the SWE’s recommendation to perform additional study to determine the value of avoided T&D costs.
  

PECO disagrees with the ranges of costs provided by the Joint Commenters as it believes the costs are speculative in nature and that the Joint Commenters have not provided sufficient detail regarding how values would be determined.
  The Industrial Customer Groups also disagree with the avoided T&D costs provided by the Joint Commenters as they believe the values are based on proxies not comparable to Pennsylvania.  Additionally, the Industrial Customer Groups are not convinced that the parameters cited by the Joint Commenters are correct as T&D planning in Pennsylvania has not changed as a result of Act 129 DR programs.

The DR Providers believe that avoided T&D costs are an important aspect in the cost-benefit analysis and agree that more research is needed to determine the appropriate level of such costs.

b.
Disposition

The Commission recognizes the difficulty involved in calculating avoided T&D costs.  We do not believe the parties have provided enough information regarding their estimates of avoided T&D or the applicability to Pennsylvania of avoided T&D costs from other jurisdictions to justify their incorporation into the SWE’s Demand Response Potential Study.  As such, the Commission directs the SWE to determine the appropriate method to estimate the avoided T&D costs and work with the Program Evaluation Group (PEG)
 to obtain the information and cost data needed to estimate the avoided T&D costs.  We only direct the SWE to include in its Demand Response Potential Study avoided T&D costs that it believes contain reasonable levels of confidence and precision and that it believes it can justify.  Because this is the SWE’s Study, the Commission will leave the final determination of such costs to the SWE’s expertise, with input provided by the PEG as deemed necessary by the SWE.
With regard to the TRC test, the Commission anticipates that for a potential Phase III, the TRC will be updated.  As such, we believe the calculation of avoided T&D costs may be raised again, with the Commission soliciting comments on the appropriate values.  

2.
75% Proxy for Participant Costs
The SWE recommended that the Commission amend the TRC Test to adopt the California methodology of including 75% of the incentive payment as a proxy for participant costs, as opposed to the 100% proxy currently being utilized.

a. Comments

PECO and the Joint Commenters support the proposal and believe that 75% of incentive value is an appropriate proxy for participant cost.

PPL believes that reducing the amount from 100% to 75% is arbitrary and has no material bearing on actual participant costs or actual benefits achieved by participants.  PPL states that the proxy merely assumes, hypothetically, that the incentive payment received for participating in the DR program is greater than the actual cost to the participant.

b. Disposition

The Commission believes that for the purposes of this study the 75% of the incentive value is an appropriate proxy for participant costs.  We agree with the SWE’s assessment that adoption of this protocol will increase the perceived cost-effectiveness of a program by five percent to 15 percent depending on the proportion of program costs attributable to customer incentives.  As such, we direct the SWE to utilize the California 75% proxy in its Demand Response Potential Study.  Additionally, we would anticipate that, should peak demand reduction obligations be prescribed for Phase III, the Commission would update the TRC test, which could potentially include this change.
3.
Other Comments

While the Commission does not intend to dictate changes to the TRC Test in this Final Order, and instead is simply proposing alternative methodologies to be utilized by the SWE, in addition to the 2013 TRC Test, when performing its Demand Response Potential Study, we did receive comments on other proposed changes to the TRC Test.  We have addressed these comments below.

a.
Comments

PPL avers that, if the Commission modifies the rules for determining the cost-effectiveness of DR as described in the SWE’s Amended DR Study, the TRC Test for DR programs will be different than the TRC Test for EE measures/programs that also provide peak load reductions.  PPL believes that this will cause a peak load reduction from an EE measure to be valued differently than a peak load reduction from a DR program.  PPL states that creating different TRC rules/methods for peak load reductions and EE reductions has no sound technical or policy basis; skews the TRC results and the design of programs offered to customers; is overly complex; and adds administrative burdens and costs.

The Joint Commenters recommend breaking TRC costs into eight defined categories.  Five of the cost categories are those addressed by the SWE in its Amended DR Study: program administrator expenses; program administrator capital costs; DR measure cost – program administrator; DR measure cost – participant contribution; participant value of lost service; and participant transaction costs.  The Joint Commenters propose that increased energy consumption costs and environmental compliance costs be included.

The Joint Commenters recommend the addition of six additional benefits categories to the TRC Test.  The Joint Commenters agree with the three that the SWE included: avoided capacity costs; avoided T&D costs; and market price suppression effects.  The Joint Commenters also propose the inclusion of avoided energy costs, avoided ancillary service costs, avoided environmental compliance costs, tax credits and other benefits (e.g. market competitiveness, reduced price volatility, improved reliability).

b.
Disposition

The Commission is not proposing a different TRC methodology for DR programs than what is used for EE programs.  We simply recognize the expert opinion provided by the SWE regarding certain potential changes to the TRC Test.  We are not proposing TRC changes within this proceeding.  Instead, the Commission is directing the SWE to perform a Demand Response Potential Study utilizing the current, 2013 TRC Test, as well as using the 2013 TRC Test with those modifications the SWE believes are appropriate.  We anticipate an update to the TRC Test in preparation of a potential Phase III of the Act 129 programs, regardless of whether or not peak demand reductions are prescribed, and believe it likely that the SWE’s recommendations may be raised for comment during that proceeding.  
Specifically, we are directing the SWE to incorporate a 75% proxy for DR incentives; to utilize the actual useful life of DLC equipment as the measure life; and to, potentially, include avoided T&D costs.  The first two changes are applicable to DR programs only and, as such, would not create an alternative TRC methodology than what is being utilized for EE purposes.  The last change, regarding avoided T&D costs, would be utilized in the SWE’s Demand Response Potential Study, as well as its Energy Efficiency Market Potential Study.
H.
Timeline

In its Tentative Order, the Commission did not propose a timeline associated with its determinations regarding peak demand obligations in future phases of Act 129.  However, comments were received on the timing of Commission actions necessary to plan for a Phase III of Act 129.  These comments are addressed below.

1. Comments

EAP notes that, if the Commission establishes mandatory demand reduction targets, the EDCs must implement programs to be fully enrolled and operational during the summer of 2016 in order to meet the statutory deadline.  As such, EAP asserts that a decision to impose additional targets in Phase III necessitates a timeframe for determining the targets by mid-2014 and approval of Phase III EE&C Plans during the first half of 2015.
  Duquesne agrees with EAP’s comments.


FirstEnergy states that, in order for EDCs to meet any peak demand reduction target by the statutory deadline, it would need time to develop, file for approval and implement any peak demand reduction programs for the programs to be fully implemented and operational by June 1, 2016, to support performance for the summer of 2016.  As such, the Commission would need to issue an order with any new targets prior to June 2014.  FirstEnergy states that the EDCs need at least 12 months to implement peak demand reduction programs, regardless of the rate class involved.  To implement plans achieving any targets, the EDCs would need: their EE&C Plans approved; funding and supporting development of Requests for Proposals (RFPs); commitment of funds and contracts to develop the proper infrastructure; to hire contractors; to implement the programs; to enroll customers; and to develop processes and systems no later than January 2015.


PECO proposes a schedule for the Commission consideration:
· August 1, 2014 – Release SWE Demand Response Potential Study and Phase III Tentative Implementation Order

· September 12, 2014 – Tentative Order Comments Due

· September 26, 2014 – Tentative Order Reply Comments Due

· November 3, 2014 – Final Phase III Implementation Order

· February 2, 2015 – EDCs File Phase III Plans

· June 1, 2015 – Anticipated Commission Rulings on Phase III Plans

· June 1, 2016 – Commencement of Phase III Programs.

The DR Providers submit that PECO’s proposed schedule may not be aggressive enough.  It is not clear that the EDCs can receive a Phase III ruling on their EE&C Plans only one year earlier, bid the work out and have DR programs built and implemented by June 1, 2016.  The DR Providers suggest that the Commission rule on the Phase III plans no later than February 1, 2015, and adjust the schedule in advance of that as necessary to meet the goal.  This would require that the SWE’s Demand Response Potential Study and Phase III order be moved to perhaps a June or July 2014 deadline.

PPL avers that the timing for the next phase of Act 129 EE&C programs will not permit peak demand reduction targets to be met by the statutory deadline.  PPL proposes the following timeline:
· June 1, 2014 – Commission issues Phase III compliance targets and rules.  The EE and DR market potential studies must be completed before June 2014 in order to set Phase III EE and DR targets.  PPL states that this schedule appears to be unrealistic.

· October 1, 2014 – EDCs submit EE&C Plans for Commission approval.

· February 1, 2015 – Commission approves EDCs’ EE&C Plans.

· February 1, 2015 – EDCs issue RFPs for DR CSPs.

· June 1, 2015 – EDCs award DR CSP contracts.  EDCs need 1-year lead time to design programs and recruit participants before the compliance period starts.

· June 1, 2016 – EDCs must implement DR programs (begin peak load reductions).

· June 1, 2016 – September 30, 2016 – Act 129 compliance period (peak load reductions must be attained by May 2017 per the legislation and, presumably, occur in the summer only).

OCA states that any further studies should be done expeditiously so that the DR programs can be designed and implemented for the summer of 2016, as contemplated by the statute.

2. Disposition

The Commission recognizes that there is not much time between now and the start of a potential Phase III for the EDCs to prepare a fully-implementable DR program, should additional peak demand reductions be prescribed.  However, we do not anticipate the completion of the SWE’s Demand Response and Energy Efficiency Potential Studies to be completed until late 2014, at the earliest.  The Commission does not believe it is possible to expedite these studies, nor is it possible for the Commission to make any determinations regarding Phase III obligations until the studies have been completed.  Additionally, the Commission must allow for due process when prescribing additional obligations and when approving EE&C Plans.  As such, we do not anticipate those processes taking place until 2015.
CONCLUSION


With this Final Order, the Commission directs the Act 129 Statewide Evaluator to perform a Demand Response Potential Study using the proposed residential direct load control and commercial and industrial load curtailment models included herein.  The SWE should perform this study using the 2013 Total Resource Cost (TRC) Test, as well as the 2013 TRC Test as modified by this order, and provide the results showing the cost-benefit analysis for both mechanisms.
THEREFORE,


IT IS ORDERED:


1.
That the provision in the Act 129 Statewide Evaluator’s contract for a 


Demand Response Study be enacted.

2.
That the Act 129 Statewide Evaluator revise and submit to the Commission’s Bureau of Technical Utility Services for approval its work plan for the Demand Response Potential Study included in its contract.
3.
That a copy of this Final Order shall be served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and the jurisdictional electric distribution companies subject to the Energy Efficiency and Conservation Program requirements.

4.
That the Secretary shall deposit a notice of this Final Order with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.

5.
That this Final Order be published on the Commission’s public website at http://www.puc.pa.gov/filing_resources/issues_laws_regulations/act_129_information/act_129_statewide_evaluator_swe_.aspx.

6.
That the contact person for technical issues related to this Final Order or the Act 129 Statewide Evaluator’s Demand Response Potential Study is Megan Good, Bureau of Technical Utility Services, 717-425-7583 or megagood@pa.gov.  The contact person for legal and process issues related to this Final Order or the Act 129 Statewide Evaluator’s Demand Response Potential Study is Kriss Brown, Law Bureau, 717-787-4518 or kribrown@pa.gov.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  February 20, 2014
ORDER ENTERED:  February 20, 2014
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