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ORDER
BY THE COMMISSION:
Before the Commission is the above-captioned Verizon Pennsylvania Petition (Verizon Petition) filed by Verizon Pennsylvania Inc. (Verizon PA) requesting a waiver of certain service quality results measured under the Pennsylvania Performance Assurance Plan (PA PAP).  The requested waiver relates to services Verizon PA provided to competitive local exchange carriers (CLECs) in November 2012 under the effects of 
Hurricane Sandy.  Participants in the Pennsylvania Carrier Working Group (PA CWG)
 have no objection to the Commission granting the waiver.  Similarly, no commentators objected to the granting of the Petition.  For the following reasons we grant the Verizon PA Petition recognizing the effect of Hurricane Sandy on Verizon PA operations as a force majeure event under the terms of the PA PAP.  
Background

The Commission has entertained similar petitions since the inception of the PA CWG in 2003.  We will not reiterate the history of the PA CWG here, but rather direct interested parties to Docket No. M-00011468 to obtain information on the PA PAP and the PA CWG.


The PA PAP contains self-executing remedies designed to recompense CLECs if Verizon PA wholesale service fails to meet performance standards specified in the PA PAP metrics.
  The PA CWG provides opportunity for collaborative analysis of any proposed remedies or relief regarding Verizon Pennsylvania wholesale operations.  Prior to any remedy taking effect, PA CWG participants discuss the remedy.  There, interested persons have notice and opportunity to be heard via discussion and/or comments prior to any Commission action on the metrics or the remedies used in Pennsylvania.  
Pennsylvania retains complete autonomy to develop, adopt, modify, or reject any changes proposed in other states in which Verizon operates, as well as to develop, adopt, modify, or reject any specific metrics and remedies proposed or designed specifically for operations and market conditions in Pennsylvania. 

On January 14, 2013, Verizon PA filed the Verizon Petition with the Commission and electronically served it on members of the PA CWG.  Verizon PA then reviewed its Petition with the PA CWG at its next regularly scheduled telephonic public session on February 5, 2013.  The Verizon PA telephonic review explained its request for waiver of the service quality metric OR-1-04-3331 % On time LSRC/ASRC – No Facility Check (Electronic – No Flow-Through) – UNE-Loop/Pre-qualified Complex LNP owing to the effects of Hurricane Sandy in late October/Early November of 2012.  No participants on the February 5, 2013 PA CWG telephonic meeting objected to the granting of the requested waiver.  Nevertheless, the Commission determined to provide the opportunity for comment and reply on the Verizon Petition prior to issuing this determination.  The Commission provided interested persons with the opportunity to submit comments on the Verizon Petition within 20 days, and reply comments within 35 days, of publication of notice of the Verizon Petition in the Pennsylvania Bulletin, or March 15 and April 1, 2013 respectively.  Verizon filed Comments in support of its Petition on March 15, 2013.  No other persons commented on the Petition.  The matter is now ready for disposition.  

History of Docket No. P-2013-2343560

In its January 14, 2013 Petition, Verizon PA provided a verified explanation of the facts underlying its request for wavier.  Verizon PA asserted that on Monday October 29 and Tuesday October 30, 2012, Hurricane Sandy struck the Mid-Atlantic and Northeastern portions of the United States causing flooding, power outages and damage in each of the Verizon states Hurricane Sandy crossed.  Significantly, Verizon offices at 140 West Street in New York City, where Verizon employees confirm CLEC orders related to OR-1-04-3331 (UNE Loops, Pre-qualified Complex services, and Local Number Portability), was forced to close beginning Monday October 29.  Those offices initially closed because of a shutdown in transportation in New York City, and then later because the lower levels of 140 West Street flooded, preventing the use of the facility and thus the timely processing of CLEC order confirmations.  Verizon Petition at 3.  

Verizon asserts that it acted as quickly as it could to establish temporary replacement work centers for its displaced staff.  By Monday, November 5, 2012, replacement work centers for operations were available.  Verizon PA points out that many of its New York City area employees were initially unable to report to work during this time because of disruption to their housing and commuting arrangements.  Verizon also notes that, as of January 10, 2013, it could not yet return to its former facilities at 140 West Street.

Based on the above, Verizon PA asserts that Hurricane Sandy generated abnormal operating conditions, represented a period of emergency, catastrophe, natural disaster, and otherwise constituted an event beyond Verizon’s control.  Verizon Petition at 4.


Discussion
The PA PAP requires that Verizon PA file any waiver petition within 45 days from the end of the month in which the event occurred.  PA PAP Appendix C at 40.  The Verizon PA filing of January 14, 2013 is therefore timely.

The PA PAP provides for waivers or exceptions on three specific grounds.  Relevant here is:
The third ground for filing which relates to situations beyond Verizon [PA]’s control that negatively affect its ability to satisfy only those measures with Benchmark standards.  The performance requirements dictated by Benchmark standards establish the quality of service under normal operating conditions, and do not necessarily establish the level of performance to be achieved during periods of emergency, catastrophe, natural disaster, severe storms, or other events beyond Verizon[ PA]’s control.
PA PAP Appendix C at 38-39.

The PA PAP requires petitions filed pursuant to this provision to show clearly and convincingly:  
1) the extraordinary nature of the circumstances involved;

2) the effect of the circumstances on Verizon PA’s service quality;

3) why Verizon PA’s normal preparation for difficult circumstances proved inadequate;

4) the specific days affected by the event; and

5) analysis of how the circumstances affected parity metrics.  
PA PAP Appendix C at 40.

 Verizon PA has requested a waiver of one remedy for the November 2012 results.  It seeks waiver of the following metric:
OR-1-04-3331 – % On Time LSRC/ASRC – No Facility Check (Electronic No Flow-through) – UNE-Loop/Pre-qualified Complex/LNP 
Verizon Petition at 5.  This benchmark metric is a critical measure and its failure triggered a remedy for November 2012.  The metric measures the timeliness of Verizon PA’s provision of order confirmations to CLECs, and requires that Verizon provide 95% of the order confirmations to CLECs within specified intervals.  The value of the waiver, in the form of bill credits to CLECs, is $29,922.  Verizon Petition at 2.

Regarding the first factor, whether Hurricane Sandy represented an extraordinary circumstance, we agree that it did.  We also conclude that the flooding of lower Manhattan caused by Hurricane Sandy was extraordinary and unexpected.  We similarly conclude that Verizon PA has met the second factor.  Its description of how the flooding of its facilities at 140 West Street affected its service quality is consistent with the generally understood effect of Hurricane Sandy in lower Manhattan.  Verizon asserted that flooding of the lower levels of its work center at 140 West Street prevented employees from performing timely manual order confirmations as required under OR-1-04-3331.  Verizon Petition at 5.

Regarding the third factor, Verizon PA did not provide extensive detail on why its normal preparation for difficult circumstances proved inadequate regarding the metric in question.  Verizon did explain, however, that it acted quickly to establish temporary replacement work centers -- with appropriate computer and communications equipment -- for its 140 West Street staff.  Verizon Petition at 3-4.  It also explained that while it had secured replacement facilities by November 5, 2012, the significant disruptions in transportation and housing in the New York City metropolitan area prevented many of its employees located in that area from reporting to work.  Verizon Petition at 4.  We acknowledge Verizon’s response to the unanticipated destructive power of Hurricane Sandy in the Northeast shows that Verizon’s preparations and performance was reasonable under the circumstances.  This is especially true given that Verizon PA missed the 95% standard for metric OR-1-04-3331 by less than three-tenths of one percent (94.72%) for November 2012.  Verizon Petition Exhibit No. 2.  

We similarly conclude that Verizon sufficiently described the duration of the event as required by factor four.  We note that anticipation of unusually severe weather has become a part of the operational planning not only for regulated utilities, but also within the business community at large.  We expect Verizon to engage in this type of operations planning. 

Satisfaction of factor five requires an analysis of whether the circumstances that form the basis of the waiver affected parity metrics.  Parity metrics examine whether the force majeure event affected Verizon PA’s provision of services to CLECs to the same degree as Verizon’s provision of those services to itself.  As the Verizon Petition correctly observes, parity metrics assist the Commission in evaluating whether performance below a stated metric is a result of discrimination or is a true consequence of a force majeure event.  Verizon asserts that it met all but one parity metric for November 2012: MR-4-03-2110 “Mean Time to Repair – Central Office Trouble – Resale POTS Business.”  Verizon Petition at 6.  It further explains that Verizon received a small number of trouble tickets; eight in total covering three separate events.  It also points out that six of the eight were associated with the caller-ID name display of a single user of its Centrex service.  We note that the vast majority of the trouble tickets associated with the failed metric represent competitive business services and do not present out-of-service situations.  We also take note that Verizon did not experience a failure in its performance metrics for retail trouble tickets.  Verizon Petition at 6-7.  

Therefore, it is reasonable to conclude that Verizon PA’s failure to meet the 95% standard for OR-1-04-3331 in November 2012 was the result of Hurricane Sandy, and not discrimination against its wholesale customers, and that Verizon might not have failed under normal conditions. 
As noted above, the Commission understands that there are no unresolved challenges to Verizon PA’s request for waiver of this remedy for November 2012.  
Accordingly, we find that the request for waiver of the remedy for November 2012 is unopposed and is otherwise reasonable.  We hereby direct Verizon PA to maintain full availability of the actual data and results for November 2012.  We make no finding relative to which month(s) to use if a doubling consideration does arise in any future force majeure situation.  
The PA CWG and its subgroups shall continue to address metrics/PA Guidelines and remedies/PA PAP issues and to review performance to ensure openness of the local telecommunications markets.  It shall also continue to formulate recommendations for adjustments to the PA Guidelines and PA PAP as the need may arise, and to report findings and recommendations to this Commission as needed.   
Conclusion
The Verizon PA request for waiver of remedies relative to benchmark metric OR-1-04-3331 missed in November 2012 is granted; THEREFORE, 

IT IS ORDERED: 

1. That the request of Verizon Pennsylvania Inc. for waiver of remedies relative to OR‑1‑04‑3331‑% On Time LSRC/ASRC – No Facility Check (Electronic No Flow-through) – UNE-Loop/Pre-qualified Complex/LNP missed in November 2012 is granted based on force majeure, consistent with this order.
2. Verizon will record actual performance data in its performance metrics to ensure accurate tracking of its performance.
3.  
That this order be docketed at both captioned docket numbers.

4.  
That the matter at Docket P-2013-2343560 be closed.  Docket M-00011468 remains open as the reference docket for on-going metrics and remedies issues.
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BY THE COMMISSION







Rosemary Chiavetta,







Secretary

(SEAL)
ORDER ADOPTED:  April 18, 2013
ORDER ENTERED:  April 18, 2013
�  Formed in 2003 pursuant to PMO II, Docket No. M�00011468 (December 12, 2002), the PA CWG is a forum for Verizon PA and PA CLECs to resolve metrics and remedies issues and to coordinate with similar groups in other jurisdictions.  While we encourage consistency across the Verizon holding company footprint, the Commission recognizes that PA CLECs do not operate in every footprint state, that all products are not available in all states, that states have different operational issues, and timelines in their unique competitive environments.  Primary participation in the PA CWG is open to ILECs, CLECs, statutory advocates, and Commission staff, as well as consultants sponsored by these entities.  Secondary participation is open to such entities from other jurisdictions.  For more information on the PA CWG, see:  � HYPERLINK "http://www.puc.state.pa.us/utility_industry/telecommunications/pa_cwg_verizon_metrics/remedies.aspx" �http://www.puc.state.pa.us/utility_industry/telecommunications/pa_cwg_verizon_metrics/remedies.aspx�





� The Current PA PAP may be found here: � HYPERLINK "http://www22.verizon.com/wholesale/clecsupport/content/performanceassuranceplans.html" �http://www22.verizon.com/wholesale/clecsupport/content/performanceassuranceplans.html�
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