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RECONSIDERATION ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration and/or Clarification of the Commission’s October 24, 2012 Final Rulemaking Order (Petition) filed by the Retail Energy Supply Association and Pennsylvania Electric Caucus (RESA/PEC) seeking reconsideration or, in the alternative, clarification and amendment of the Final Rulemaking Order entered October 24, 2012 (October 24 Order).  For the reasons set forth below, we shall deny the Petition.
BACKGROUND

As explained in the October 24 Order, with the expiration of the last of the remaining electric generation rate caps at the end of 2010, consumers are being exposed to unfamiliar marketing strategies and sales techniques conducted by electric generation suppliers (EGSs) and natural gas suppliers (NGSs), particularly direct sales or door-to-door sales. October 24 Order at 2-3. This has created confusion for some customers who have called the Commission with their concerns.  Id.  The Commission’s Office of Competitive Market Oversight (OCMO) and, through it, the Committee Handling Activities for Retail Growth in Electricity (CHARGE), were assigned the task of developing interim guidelines on marketing and sales activities in the retail electric market. 


CHARGE took up the issue of third party marketing and sales support at a number of meetings beginning in January 2010.  OCMO eventually circulated marketing guidelines developed by CHARGE to Stakeholders Exploring Avenues to Remove Competitive Hurdles (SEARCH), which is the working group corresponding to CHARGE with respect to the natural gas industry.  Joint meetings of CHARGE and SEARCH followed in May and June 2010.  


The Commission issued a tentative order with proposed interim guidelines on marketing and sales practices for EGSs and NGSs.  Interim Guidelines on Marketing and Sales Practices for Electric Generation Suppliers and Natural Gas Suppliers, Docket No. M-2010-2185981, Order entered July 16, 2010 (Interim Guidelines).  After considering the comments, the Commission issued its Final Order on the Interim Guidelines on November 5, 2010.  Id.

The rules adopted in the October 24 Order followed the Commission’s proposed rulemaking order on marketing and sales practices for EGSs and NGSs on February 10, 2011.  Rulemaking re: Marketing and Sales practices for the Retail Residential Energy Market, Docket no. L-2010-2208332 (Proposed Rulemaking Order).  The proposed regulations were based on the Interim Guidelines.  The Order and proposed regulations were published in the Pennsylvania Bulletin and numerous parties submitted comments to the proposed rules.  Following consideration of these comments, we issued the October 24 Order adopting the regulations. 


On November 8, 2012, the Retail Energy Supply Association and Pennsylvania Electric Caucus (RESA/PEC) petitioned for reconsideration or, in the alternative, clarification and amendment of the October 24 Order.  The Office of Consumer Advocate filed an Answer on November 19, 2012.  The Pennsylvania Coalition Against Domestic Violence and the Pennsylvania Utility Law Project (PCADV/PULP) filed an Answer on November 19, 2012.  On November 19, 2012, we granted reconsideration, pending review of, and consideration on, the merits of the Petition.
STANDARDS OF REVIEW


The standards for granting a petition for reconsideration are set forth in Duick v. Pennsylvania Gas and Water Co., Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553, 559, (1982).  Under those standards a petition for reconsideration may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  Duick at 559.  It has also been held that, because a grant of relief on such petitions may result in the disturbance of final orders, it should be granted judiciously and only under appropriate circumstances. West Penn Power v. Pennsylvania Public Utility Commission, 659 A.2d 1055 (Pa. Cmwlth. 1995), petition for allowance of appeal denied, No. 576 W.D., Allocatur Docket (April 9, 1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).


We note that any issue, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

THE PETITION
RESA/PEC states that its members understand the importance that substantive, practical, fair and workable consumer protections play in creating a robust and sustainable competitive market and notes that it has been an active participant in the process of creating these rules since 2009.  However, RESA/PEC requests reconsideration, insisting that it is not asking the Commission to reverse its decision on all the issues that were decided against RESA - that the scope of RESA/PEC’s petition is limited to seeking clarification of two sections of the regulations.  RESA/PEC at 3.  As such, RESA/PEC believes reconsideration of these limited issues is appropriate.  RESA/PEC at 4.   

Definition of Agent set forth in Section 111.2:

RESA/PEC urges the Commission to clarify that the definition of “agent” in section 111.2 is only applicable to persons who are authorized to contractually bind the supplier and are compensated by the supplier for the enrollment of a customer.  RESA/PEC pp. 2-15.  RESA/PEC believes that given the significant requirements placed on suppliers regarding “agents,” clarity is crucially important.  RESA/PEC at 7.  RESA/PEC asks that the definition of agent in Section 111.2 be revised to make clear that the term applies to persons who (a) are authorized to contractually bind the supplier; and (b) are compensated by the supplier for the referral, enrollment or servicing of a customer. RESA/PEC at 1.  RESA/PEC contends that the definition is extremely broad.  RESA/PEC argues that without the additional clarifications they are seeking the term “agent” could be read to include any organization, such as a media outlet or trade organization that is communicating advertised prices or distributing marketing materials on behalf of a supplier.  RESA/PEC at 9.  This could also include brokers, marketers and aggregators who are already licensed by the Commission, and as such already have their own obligations to comply with the Commission’s regulations.  RESA/PEC at 9.  

RESA/PEC contends that another problem with the definition is that it “arguably requires suppliers to be responsible for the acts of an ‘agent’ who lacks any authority – either direct (express) or indirect (implicit) – to contractually bind the supplier by accepting responses to offers made by the supplier or otherwise.”  RESA/PEC at 10.  RESA/PEC notes that some people at public events may be merely communicating prices or distributing marketing materials and that including these people as “agents” is unreasonable when any consumer receiving such information must contact an actual “agent” of the supplier to authorize the switch to the supplier.  RESA/PEC at 10.  RESA/PEC also contends that the definition is not consistent with the law of agency in Pennsylvania because it imposes liability on suppliers for the acts of persons who do not and cannot bind the supplier.  RESA/PEC at 11.  

RESA/PEC notes that the Commission clarified in the discussion that accompanied the regulations that these requirements do not apply to affinity groups as long as the members of the group are not compensated by the supplier.  RESA/PEC supports this result, but is concerned that this clarifying language is not included in the text of the actual regulation.  RESA/PEC contends that the failure to include the “compensation” requirement in the actual regulation will lead to confusion, especially for future market entrants who will attempt to ascertain the meaning of these regulations by reviewing the regulations themselves.  RESA/PEC at 12-13.    

OCA, in its answer, notes that these regulations were developed through consultation with stakeholders and that the Commission adopted the definition of “agent” based on consideration of the differing positions of many parties.  OCA at 2.  OCA believes that the regulations are directed at protecting consumers where marketing and sales activities by suppliers and their agents may directly impact the consumer’s electric and  gas service and that the Commission’s final regulations provide sufficient notice to suppliers that they must conform to Section 111 in this context.  OCA at 5-6.  OCA adds that whether to “define ‘agent’ narrowly or broadly was a critical and contested issue” in the rulemaking and that RESA/PEC has not raised new and novel arguments in its Petition.  OCA notes that the Commission expressly chose to adopt a definition of “agent” that does not turn on direct contractual links between the supplier and agent, or the receipt of compensation.  OCA at 5.  

PCADV/PULP, in their answer to the petition, declares that RESA/PEC has failed to present new evidence, allege an error of law, or set forth a change of circumstance and instead just reiterates the same arguments it set forth previously - and as such has failed to meet its burden to establish that reconsideration or clarification is necessary.   PCADV/PULP at 2-3.  PCADV/PULP declares that RESA/PEC’s proposed language would eviscerate the regulations by excluding most marketing activities and thereby defeating the intent and purpose of the regulations.  PCADV/PULP at 10.  PCADV/PULP, like OCA, notes that the language in the definition was the result of arguments and input from many different stakeholders and the “Commission settled on a definition that best met the competing needs of suppliers and consumers.”  PCADV/PULP at 6.  PCADV/PULP questions how RESA/PEC can be confused about how it can comply with the regulations when, in paragraph 8 of its petition, it lists the requirements that it foresees for suppliers.  PCADV/PULP at 5 - 6.  

PCADV/PULP acknowledges that the definition of “agent” applies to everyone who communicates prices or distributes marketing materials but notes that RESA/PEC fails to point out the additional qualifying language in the definition of “agent” that limits its application to those acting “on behalf of the supplier.”  PCADV/PULP believes that this “essential component of the definition undermines RESA/PEC’s arguments that the definition lacks clarity.”  PCADV/PULP at 3-4.  PCADV/PULP notes that “the key to both an actual or apparent agency relationship is the need for mutual consent and agreement that one party will act on the other’s behalf.” (Emphasis in original).  Thus, PCADV/PULP believes that RESA/PEC makes a critical error by failing to note the Commission’s inclusion of the phrase “on behalf of” - which “definitively limits the scope of the definition in accordance with the very basic tenants of agency law.”  PCADV/PULP at 7.  

PCADV/PULP believes that RESA/PEC’s argument that the regulations err by imposing liability on suppliers for the acts of persons who do not and cannot bind the supplier conflates the law of agency and the law of contracts.  PCADV/PULP opines that even “if a marketer is not given authority to bind the supplier in a contractual (emphasis in original) relationship between the supplier and a consumer, it may still be acting as an agent of the supplier if the supplier authorized the marketer to promote and/or provide details about the goods and services the supplier offers.”  PCADV/PULP at 8.  

Finally, PCADV/PULP declares that there is no need for the Commission to enumerate every potential marketing relationship in the regulations.  They note that the Commission has reserved its administrative authority to determine the applicability of the regulation in varied circumstances, while inviting any supplier who is confused about applicability to seek guidance if needed.  Thus, PCADV/PULP believes there should not be any lingering confusion on this issue. PCADV/PULP at 9-10.  
DISCUSSION
A possible hazard with incorporating the language, “have received compensation, in any form, from the supplier” within the definition of “agent” as requested by RESA/PEC is the possible creation of an exception for some forms of multi-level marketing.  In some multi-level structures, a supplier could argue that the agents are not compensated by the supplier - that their compensation instead comes from the agent’s sub-agents (money flowing up the multi-level structure; not down from the supplier at the top of the structure).   This could create a sizable exception in the applicability of these regulations.  It is very possible that sales agents in a multi-level structure would still engage in many, if not all, of the same activities as any other agent in a more traditional structure.  This includes engaging in door-to-door contacts.  The concerns with public safety, appearance, misrepresentation, verification and everything else addressed in the regulations are no different with a multi-level agent than with an agent in a traditional structure.  There is no sound public policy basis, especially from a public safety perspective, for excluding an agent from these rules simply because the agent is part of a multi-level marketing structure.  
We understand the concerns expressed by some suppliers over their ability to monitor and enforce requirements upon a network of multi-level agents.  However, we believe that a supplier who decides upon utilizing such a sales structure must also assume the greater oversight burden that may be needed to effectively monitor such a sales network.  Every marketing method and structure has varying benefits and burdens that a supplier must weigh when considering what methods to utilize.  In this case, a multi-level structure should not be treated any differently than any other structure.  

As we noted in the Final Order, we acknowledge that there are many different marketing structures currently in operation and unforeseen structures that could appear in the future.  We also noted, and will do so again, that if an individual is merely presenting a supplier offer to members of an “affinity group” he or she belongs to or to those they have a personal relationship with, then it is not our intent to treat those individuals as “agents.” In this situation, background checks, training, uniforms, identification, etc. are unnecessary and impractical.  However, if instead the individual is acting on behalf of a supplier or suppliers, and goes outside the group he or she is a member of or outside of personal relationships – then the concerns with public safety, misrepresentation, identification, etc. become relevant, and that individual is now likely an “agent.” Again, we acknowledge that there may be scenarios where the applicability of these definitions and regulations may not always be clear.  We once again ask all market participants to use good faith and reason when confronted with such situations, and to seek the guidance of Commission staff if needed.  
RESOLUTION 
It is challenging to create a definition of “agent” that will appropriately encompass what is desired in the context of an evolving marketplace that will continue to present us with new and unforeseen sales and marketing structures.   Based on the comments of the parties and the public safety concerns involved, we believe that a broad definition of “agent,” one that risks erring on the side of being over-inconclusive, is preferable to a narrower definition that risks omitting from applicability those we believe should be included.  
The Commission notes that with respect to RESA’s original comments in this proceeding, the definition of “agent” was changed as it relates to gas suppliers to remove the reference to “marketing service consultant” and “nontraditional marketer.”  We agree that it does not make sense to differentiate between EGSs and NGSs – the definition should apply to agents regardless of the commodity involved.  We again acknowledge and remind everyone that “marketing service consultants” and “nontraditional marketers” are the subjects of a pending rulemaking.

We shall deny reconsideration with respect to RESA/PEC’s request to further change the definition of agent.  We find it persuasive that the consumer advocates, who had originally opposed door-to-door sales altogether, are satisfied with this definition of agent.  In the Commission’s October 24 Order, we considered a variety of opposing views.  We agree with the consumer advocates that have pointed out that RESA/PEC has offered nothing new in its Petition for Reconsideration.  In applying the Duick standard, we find that with regard to the definition of agent, RESA/PEC has not met that standard in this case.  The Commission is allowing EGSs/NGSs to have door-to-door sales, however, as discussed herein and in the October 24 Order, EGSs/NGSs must be careful to ensure customer safety.  Accordingly, the definition of “agent” set forth in section 111.2 of Annex A of the October 24 Order shall remain intact.  
Section 111.4(B) Criminal Background Checks

RESA/PEC believes that the Commission’s language in section 111.4(b) is too broad in that it refers to “door-to-door sales and marketing activities.”  RESA/PEC asks that the reference be limited to “door-to-door sales” as the current language could be interpreted to go beyond door-to-door sales.  RESA/PEC at pp. 17-18.  Also, while RESA/PEC acknowledges that the regulation requiring background checks for existing employees was based on concerns expressed by the Pennsylvania Office of Attorney General (OAG), RESA/PEC believes that this requirement is contrary to law and should be removed.   RESA/PEC opines that neither the Federal Fair Credit Reporting Act (FCRA) nor the Pennsylvania Criminal History Record Information Act (CHRIA) authorizes the use of information in a criminal history record as a basis for decisions made after employment.  Additionally, RESA/PEC notes that applying these requirements to existing employees was never discussed throughout the course of this proceeding, and would create significant new burdens upon suppliers.  RESA/PEC at 19.  RESA/PEC notes that FCRA imposes many requirements upon employers who want to obtain a background screening upon a current employee, including obtaining permission from the employee and providing the employee a copy of any report along with their rights under the FCRA.  RESA/PEC at pp. 21-22.  

In their answer to the Petition, OCA submits that RESA/PEC’s proposal to exclude “and marketing” from the phrase “sales and marketing” is in conflict with the Final Rulemaking Order.  OCA notes that the Commission specifically focused the background check requirement on “agents” and that the Commission adopted a definition of “agent” which includes “employees, representatives, contractors, subcontractors and vendors, who perform sales and marketing activities[.]”  OCA at 7.  

Concerning the applicability of background checks on existing employees, OCA submits that RESA/PEC has not set forth sufficient grounds for a grant of reconsideration.  OCA states that the FCRA is not a new law and that the question of how to conduct background checks in compliance with the FCRA could have been raised earlier.  OCA at 8.  OCA adds that there is nothing in the regulation that requires suppliers to request consumer credit reports which are subject to FCRA.  OCA at 8-9.    

PCADV/PULP believes that RESA/PEC’s proposal inappropriately narrows the scope of this provision and undermines the purpose of the regulation.  PCADV/PULP  at 11.  PCADV/PULP adds that RESA/PEC is simply repeating arguments previously made to limit application only to door-to-door sales rather than any door-to-door activity including marketing.  PCADV/PULP at 12-13.  PCADV/PULP asserts that RESA/PEC’s belief that Section 111.4(b) can be read as encompassing “agents” who are engaged in any “sales and marketing” activities is erroneous because the term “door-to-door” clearly modifies “sales and marketing activities.”   PCADV/PULP at 11.  

PCADV/PULP rejects RESA/PEC’s argument that the regulations are contrary to CHRIA and FCRA by noting that neither of these laws bar the use of criminal history records to justify post-employment decisions.  PCADV/PULP at 14.  PCADV/PULP point to 15 U.S.C. § 1681a(h) where the term “employment purposes” is defined as “a report used for the purpose of evaluating a consumer for employment, promotion, reassignment or retention as an employee (emphasis added by PCADV/PULP).  PCADV/PULP at 15.  To further support this claim, PCADV/PULP points to a case, Kelchner v. Sycamore Manor Health Center,
 a decision from the United States Court, Middle District of Pennsylvania, which was affirmed by the United States District Court for the Third Circuit.  In this case, the Court “definitively confirmed – pursuant to FCRA – that employers can obtain an employee’s or agent’s criminal record.”  PCADV/PULP submits that this case highlighted that the purpose of the FCRA was not to prohibit access to an employee’s or agent’s consumer records but rather to inform consumers of their rights – and that the Court further explained that an employer may require that an employee authorize the procurement of reports subject to the employer’s compliance with the notice requirements in the Act.  PCADV/PULP at 15.  As such, PCADV/PULP believes that RESA/PEC’s requests are unsupported by the law – and that the requests “seek to eviscerate the careful balance of interests that the Commission sought to establish in its Final Order.”  PCADV/PULP at 16.  

RESOLUTION

The Commission drafted the criminal background checks provision at 52 Pa. Code § 111.4(b) based upon the advice of the Attorney General’s Office.  See October 24 Order.  The Attorney General is required to review proposed regulations pursuant to 
71 P.S. § 732-204(b).  “The Attorney General shall review for form and legality, all proposed rules and regulations of Commonwealth agencies before they are deposited with the Legislative Reference Bureau [.]”  The Commission is entitled to rely on the advice of the Attorney General.  

Moreover, we agree with the Answers of the consumer advocates that RESA/PEC 
has submitted no new or novel arguments here and has failed under the Duick standard for a grant of Reconsideration.  The Commission denies RESA/PEC’s Petition for 
Reconsideration with respect to the criminal background checks at 52 Pa. Code 
§ 111.4(b) and keeps the provision as set forth in the October 24 Order; THEREFORE,
IT IS ORDERED:
1.
That the Petition filed November 8, 2012, by Retail Energy Supply Association and Pennsylvania Electric Caucus is hereby denied.
2.
That the Commission’s Final Rulemaking Order, entered on 
October 24, 2012, is affirmed and that the final regulations remain as adopted, 52 Pa. Code Chapter 111, as set forth in the Annex A attached to the October 24, 2012 Order.  
3.
That the Secretary shall submit the October 24, 2012 Order and Annex A to the Office of Attorney General for approval as to form and legality.  
4.
That the Secretary shall submit the October 24, 2012 Order and Annex A to the Governor’s Budget Office for review of fiscal impact.

5.
That the Secretary shall submit the October 24, 2012 Order and Annex A for review by the designated standing committees of both houses of the General Assembly, and for review and approval by IRRC.

6.
That the Secretary shall deposit the October 24, 2012 Order and Annex A with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.
7.
That the regulations embodied in Annex A shall become effective upon publication in the Pennsylvania Bulletin.
8.
That the contact person for technical issues related to this rulemaking is 
Dan Mumford, Manager – Informal Compliance and Competition, Bureau of Consumer Services/Office of Competitive Market Oversight, (717) 783-1957.  That the contact person for legal issues related to this rulemaking is Patricia Wiedt, Assistant Counsel, Law Bureau, (717) 787-5755.  Alternate formats of this document are available to persons with disabilities and may be obtained by contacting Sherri DelBiondo, Regulatory Review Coordinator, Law Bureau, (717) 772-4597.
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BY THE COMMISSION,
Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED:  April 4, 2013
ORDER ENTERED:  April 4, 2013
� See Advanced Notice Of Final Rulemaking - Licensing Requirements for Natural Gas Suppliers Regulations at 52 Pa. Code § 62.101 – § 62.102, Docket No. L-2011-2266832 (Order entered February 28, 2013). 





� See Kelchner v. Sycamore Manor Health Ctr., 305 F. Supp. 2d 429 (U.S. Dist. Ct. 2004), affirmed by 135 Fed. Appx. 499 (3d Cir. 2005).  
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