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TENTATIVE IMPLEMENTATION ORDER

BY THE COMMISSION:

On February 14, 2012, Governor Corbett signed into law Act 11 of 2012 (Act 11), which amends Chapters 3, 13 and 33 of Title 66 of the Pennsylvania Consolidated Statutes (Code).  In particular, Act 11 amends Chapters 3 and 13 to allow jurisdictional utilities to make rate case claims based on a fully projected future test year, to allow wastewater utilities to allocate a portion of their revenue requirement to the combined wastewater and water utility customer base and to allow water and wastewater utilities, electric distribution companies (EDCs), and natural gas distribution companies (NGDCs) or a city natural gas distribution operation to petition for a distribution system improvement charge (DSIC).  Act 11 also increases the civil penalties in Chapter 33 for gas pipeline violations to be consistent with those under Federal pipeline safety laws.  This Tentative Implementation Order proposes procedures and guidelines to carry out the ratemaking provisions of Act 11 in Chapters 3 and 13.      
Background

On April 5, 2012, the Commission held a working group meeting for discussion and feedback from stakeholders regarding its implementation of Act 11.  The purpose of the meeting was to address certain key implementation issues in advance of the issuance of a Tentative Implementation Order.  The Commission requested input from the stakeholders on the following key topics at the working group meeting:

· Elements of a model DSIC tariff, including the necessary computation, reconciliation and consumer protection provisions (audits, reconciliations, percent caps and re-set to zero);

· Elements of and standards for approval of a long-term infrastructure improvement plan, ability to use previously approved plans, and subsequent periodic review parameters;

· Establishing a baseline for the current rate of infrastructure improvement;

· Examination of the relationship between the long-term infrastructure improvement plan under Act 11 and the NGDC pipeline replacement and performance plans required by Commission order at Docket No. M‑2011‑2271982; 

· Determination of the equity return rate when more than 2 years have elapsed between the effective date of a final order in a base rate case and the effective date of the DSIC; and

· Standards to establish and ensure that DSIC work is performed by “qualified employees” of either the utility or an independent contractor.
The Commission received valuable input from stakeholders on the above topics at the working group meeting.  Accordingly, this Tentative Implementation Order addresses those concerns and incorporates portions of that discussion.  The purpose of this Tentative Implementation Order is to propose the procedures and guidelines necessary to implement Act 11, including a DSIC process for investor-owned energy utilities, city natural gas distribution operations, and wastewater utilities and to facilitate transition from Section 1307(g) water DSIC procedures to Act 11 DSIC procedures.  

Discussion

Act 11 amends Chapters 3 and 13 of the Code in order to reduce regulatory lag due to the use of rate case inputs that are outdated by the time new base rates become effective and, further, to provide more ratemaking flexibility for the timely recovery of prudently incurred infrastructure costs.  Specifically, Chapter 3 of the Code was amended to provide that utilities may use a “fully projected future test year” to attempt to meet their burden of proof in rate cases.  

In terms of ratemaking flexibility, Act 11 amends Chapter 13 of the Code by exempting water and wastewater utilities from the prohibition on combining, for ratemaking purposes, different utility types and by allowing the Commission to allocate a portion of the wastewater utility’s revenue requirement to the combined water and wastewater utility.  Additionally, Act 11 incorporates new statutory provisions in Chapter 13, based on the existing DSIC that has been used for over 15 years in the water utility industry to accelerate the pace of water pipeline replacement and improvements.  Under Act 11, the DSIC mechanism will now also be available to EDCs, NGDCs, wastewater utilities, and city natural gas operations and will allow those utilities to recover the reasonable and prudently incurred costs related to the repair, improvement and replacement of utility infrastructure on a more timely basis, subject to reconciliation, audit and other consumer protections.  
Chapter 3 – General Provisions  

Chapter 3 of the Code contains general provisions regarding the Commission such as the make-up of the Commission and, in Section 315, the burden of proof a utility has in various proceedings before the Commission.  See 66 Pa. C.S. § 315.

Previously, in rate case proceedings, in order to meet its burden of proof, a utility could only use a future test year that began the day after its historic test year ended.  See 52 Pa. Code § 53.56(a).  With the enactment of Act 11, the burden of proof standard for utilities in rate proceedings has been amended to permit use of either a future test year or a “fully projected future test year” in rate cases.  The fully projected test year is defined as the 12-month period that begins with the first month that the new rates will be placed into effect, after application of the full suspension period permitted under Section 1308(d).  See 66 Pa. C.S. § 1308(d).  Under this approach, the risks associated with regulatory lag will be substantially reduced because the new rates will be consistent with the test year used to establish those rates for at least the first year.

The Commission expects that a utility that uses a fully projected future test year to satisfy its burden of proof in a rate case will provide detailed testimony and sufficient documentation to support the methods and assumptions used to develop the fully projected future test year data for all revenues, expenses, and rate base elements.  Moreover, although there is no reconciliation of revenues and expenses between base rate cases, we expect that in subsequent base rate cases, the utility will be prepared to address the accuracy of the fully projected test year projections made in its prior base rate case.     


Additionally, new language set forth in Section 315 exempts application of Section 1315 of the Code which, for electric utilities, requires projects to be “used and useful” before being included in the rate base.  Accordingly, the Commission may now permit facilities that are projected to be in service during the fully projected future test year to be included in the final determination of the rate base calculation.

Act 11 recognizes that in the context of a fully projected future test year that begins on the first date of new rates, the “used and useful” requirement for rate base inclusion cannot be met.  Nevertheless, while the strict statutory bar has been removed, Act 11 now provides the Commission with discretion in this area.  The Commission “may permit” facilities that are projected to be in service during the fully projected test year to be included in the rate base for ratemaking purposes.  See 66 Pa. C.S. § 315(e).  
Chapter 13 -Valuation Of And Return On The Property Of A Public Utility
Act 11 also amends Chapter 13 of the Code by revising the method used to fix the value of and the return on the property of utilities for utility ratemaking purposes.  Act 11 establishes an exemption from the prohibition on utilities combining, for ratemaking purposes, different types of utility service.

Specifically, Section 1311(c) of the Code now provides that, upon petition of a utility that provides water and wastewater utility service, the Commission may, after notice and opportunity to be heard, allocate a portion of the wastewater utility’s revenue requirement to the combined water and wastewater customer base if deemed to be “in the public interest.”  However, as set forth in newly incorporated Section 1311(e), the scope of this exemption applies only to those utilities that provide water and wastewater service as individually separate companies and are wholly owned by a common parent company.

The benefits of this provision are that the costs of necessary upgrades to wastewater systems to maintain safe and reliable service, which can be substantial on a stand-alone basis, can be spread among the common customer base of the water and wastewater utilities.   However, in accordance with new Section 1311(c), we expect that before any wastewater costs can be so allocated to the combined customer base, the wastewater utility must provide notice and opportunity to be heard to all affected customers as part of its initial rate case notices.
Establishment of Distribution System Improvement Charge For Utilities
Act 11 further amends Chapter 13 by incorporating a new Subchapter B, Sections 1350 through 1360 of the Code, which deals with distribution (and collection) systems and allows the specified utility types to petition the Commission for an additional rate mechanism, known as a DSIC.  See 66 Pa. C.S. §§ 1350-1360.  As noted above, the DSIC mechanism will now be applicable to EDCs, NGDCs, wastewater utilities, and city natural gas operations in addition to water utilities and will allow those utilities to recover the reasonable and prudently incurred costs related to the repair, improvement, and replacement of utility infrastructure.
  
Act 11 also includes directives regarding the specific property eligible for DSIC recovery, the necessary elements of a DSIC filing before the Commission, the necessary elements of a long-term infrastructure improvement plan, the elements of an asset optimization plan, customer notice requirements, computation of the DSIC, and various consumer protection provisions.  The consumer protections include limitations on the DSIC rate, resets to zero, and rate structure protections.  Lastly, Act 11 requires that the infrastructure improvements be performed by qualified employees or contractors in a manner that protects system reliability and safety of the public.
Section 1350 – Scope of Subchapter
Section 1350 establishes a DSIC mechanism that allows certain utility types (i.e., EDCs, NGDCs, city natural gas operations, and water and wastewater utilities) with distribution or collection systems to recover the costs related to the repair, improvement, and replacement of eligible property outside of a rate case.  
Section 1351 – Definitions
Section 1351 defines the terms set forth in new subchapter.  The term “distribution system” is defined to include “a natural gas distribution company, a city natural gas distribution operation, an electric distribution company, a water utility and a collection system for a wastewater utility,”  66 Pa. C.S. § 1351.  Also, the term “eligible property” is defined for each utility type above.  

The model tariff, attached as Appendix A, lists the types of eligible property for each industry type by account number, and includes “other related capitalized costs.”  We view this statutory provision to allow for the recovery of a capitalized cost not specified on the list provided that the capitalized cost is an essential part of or necessarily related to the DSIC project for which recovery is sought.  At the same time, and consistent with the definition of “capitalized cost” in Act 11, only those costs that are permitted to be capitalized pursuant to the Uniform System of Accounts and Generally Accepted Accounting Principles will be eligible for DSIC recovery.  
Section 1352 – Long-Term Infrastructure Improvement Plan

In order to qualify for DSIC recovery, Section 1352 requires that a utility submit a long-term infrastructure improvement plan that is approved by the Commission.  See 66 Pa. C.S. § 1352(a).  This provision ensures that the quarterly DSIC repairs, improvements, and replacements to eligible property are being made consistent with a long-term plan that has carefully examined the utility’s current distribution infrastructure, including its elements, age, and performance and that also reflects reasonable and prudent planning of expenditures over the course of many years to replace and improve aging infrastructure in order to maintain the safe, adequate, and reliable service required by law.  See 66 Pa. C.S. § 1501.   The following six elements must be included in the long-term infrastructure improvement plan: 
(1) Types and age of eligible property; 

(2) Schedule for its planned repair and replacement; 

(3) Location of the eligible property; 

(4) Reasonable estimate of the quantity of property to be improved; 

(5) Projected annual expenditures and measures to ensure that plan is cost effective; and 
(6) Manner in which replacement of aging infrastructure will be accelerated and how repair improvement or replacement will maintain safe and reliable service.  

The long-term plan must include the types and age of eligible property.  See 66 Pa. C.S. § 1352(a)(1).  In the Commission’s view, this necessarily includes a review of all distribution plant, including its inventory, age, functionalities, reliability and performance.  The long-term plan must also include a schedule for the planned repair and replacement of eligible property.  See 66 Pa. C.S. § 1352(a)(2).
  This schedule must be long-term and forward-looking, based on a utility’s analysis of equipment failures, their nature, causes, locations, analysis of reliability performance indicators, and forecasts of future reliability concerns.  For EDCs, we expect this analysis to include consideration of reliability metrics such as SAIDI, SAIFI and CAIDI.
  For NGDCs, we expect this analysis to include consideration of and consistency with the Distribution Integrity Management Program (DIMP) plans filed pursuant to Federal natural gas pipeline standards.
  

The long-term plan must also include a general description of the location of the eligible property and a reasonable estimate of the quantity of eligible property to be improved.  See 66 Pa. C.S. § 1352(a)(3) and (a)(4).  The long-term plan must include the utility’s “projected annual expenditure” to implement the plan and measures taken to ensure that the plan is “cost effective.”  66 Pa. C.S. § 1352(a)(5).  

Finally, the legislation requires that the long-term plan demonstrate the “manner in which replacement of aging infrastructure will be accelerated and how repair improvement or replacement will maintain safe and reliable service.”  66 Pa. C.S. § 1352(a)(6) (emphasis added).  In the Commission’s judgment, this is the core element of the long-term plan.  The Commission expects the utility’s long-term plan to set forth a comprehensive strategy for capital replacement and improvement that will address aging infrastructure, system integrity, reduce reliability risks, and maintain safe, adequate and reasonable service.  
Moreover, the Commission expects that the long-term plan will reflect and maintain an acceleration of infrastructure replacement over the utility’s historic level of capital improvement.  We recognize that some utilities have already taken substantial steps recently to increase prudent capital investment to address their aging infrastructure; those utilities should indicate in their long-term plan how the DSIC will maintain or augment acceleration of infrastructure replacement and prudent capital investment.  
Subsection (a)(7) empowers the Commission to order a new or revised plan if the utility’s proposed long-term plan is not adequate.  See 66 Pa. C.S. § 1352(a)(7).  Further, subsection (b) provides for the Commission to promulgate regulations for periodic review of the plan at least once every 5 years, and that the DSIC will terminate if the utility is not incompliance with its approved long-term plan.  See 66 Pa. C.S. § 1352(b).
In regard to timing for the filing of a long-term infrastructure improvement plan, we note that, unlike Section 1353(a), which provides that a utility may not petition for approval of a DSIC before January 1, 2013, there is no such time bar in Section 1352 for filing a petition for Commission approval of a utility’s long-term infrastructure plan.  The long-term plan is a necessary element of a DSIC petition.  See 66 Pa. C.S. § 1353(b)(3).  Thus, if the long-term plan is filed and approved in advance of the DSIC petition, it will reduce the scope of issues to be resolved as part of the DSIC petition process and can make review of the DSIC petition more efficient.  Accordingly, since there is no statutory time bar to file for approval of a utility’s long-term plan, the Commission will accept and encourage those filings to be made, if a utility is prepared to do so, prior to filing for DSIC approvals on and after January 1, 2013. 
Finally, we note  that if any of the information contained in the long-term infrastructure improvement plan is deemed proprietary and confidential, or if the utility believes that the information qualifies as Confidential Security Information under 35 P.S. § 2141, the plan can be submitted with a request for proprietary treatment pursuant to a protective order.  See 52 Pa. Code § 5.423 (Propriety Information) and 52 Pa. Code §§ 101.1 – 101.7 (Confidential Security Information).
Section 1353 — Distribution System Improvement Charge

Section 1353 permits a utility, on an after January 1, 2013, to petition the Commission for approval to establish a DSIC.  The DSIC is intended to provide for timely recovery of “the reasonable and prudent costs incurred to repair, improve or replace eligible property in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  66 Pa. C.S. § 1353(a).  The petition for DSIC must contain the following elements: 
(1) Initial tariff; 

(2) Testimony, affidavits, exhibits or other support; 

(3) Long-term infrastructure plan; 

(4) Certification that a rate case had been filed within the past 5 years; and 

(5) Any other information required by the Commission.  

The initial tariff should be consistent with the model tariff attached to this order as Appendix A and, consistent with the statute, must contain a description of the eligible property, the effective date of the DSIC, a description of how the DSIC will be computed, a method for quarterly updates and a description of the consumer protections.  See 66 Pa. C.S. § 1353(b)(1).  
The Commission previously provided a draft model DSIC tariff to interested parties, and it was discussed at the April 5, 2012, working group meeting.  The model tariff, attached as Appendix A, builds on many of the elements in existing water DSIC tariffs and incorporates many, but not all, of the informal comments and language suggested by working group participants.  Nevertheless, parties are free to revisit any informal suggestions not reflected in the model tariff in formal comments to this tentative order. 

The model tariff provides language for EDCs, NGDCs, and water and wastewater utilities.  The model tariff provides alternate language for city natural gas distribution operations to reflect different ratemaking methods used for investor-owned utilities (rate base/rate of return) and for a city operated natural gas utility (cash flow).  Additionally, the draft model tariff provides alternate language for water (e.g., reflecting existing DSICs and total service applicability) and wastewater (e.g., total service applicability) utilities.  Informal comments suggested that the account numbers for eligible property be eliminated from the draft model tariff.  The revised draft model tariff retains the provision for account numbers because of the specificity that account numbers provides.  Parties may provide further comment on the revised draft model tariff.
A utility’s DSIC filing must also include testimony, affidavits, exhibits or other relevant evidence that demonstrates that a DSIC is in the public interest and will facilitate compliance with Section 1501, Commission regulations, and any other requirement under State or Federal law relating to the provision and maintenance of “adequate, efficient, safe, reliable and reasonable service.”  66 Pa. C.S. § 1353(b)(2).


Further, the DSIC filing must include a long-term infrastructure improvement plan under Section 1353.  See 66 Pa. C.S. § 1353(b)(3).  As noted herein, the long-term infrastructure improvement plan is intended to provide the Commission and the public with information regarding the utility’s long-term plans for infrastructure improvement.  This must include both the manner in which replacement of aging infrastructure will be accelerated and how the repair, improvement or replacement will maintain safe and reliable service.  Inasmuch as acceleration of infrastructure replacement is a statutory element of the long-term plan required for DSIC approval, it is also a necessary element to be demonstrated to secure Commission approval a utility’s proposed DSIC. 


The DSIC filing must also include certification that a Section 1308(d) base rate case has been filed within the past 5 years.  See 66 Pa. C.S. § 1353(b)(4).  This ensures that a full presentation of the utility’s current revenues, expenses, rate base, and rate of return has been provided to the Commission and the public for review, potential challenge, and settlement or adjudication.  If no rate base case has been filed within five years prior to the date the DSIC petition is filed, the utility must file a Section 1308(d) base rate case to become DSIC eligible.  See 66 Pa. C.S. § 1353(b)(5).  These provisions ensure that the DSIC process is not used to avoid the comprehensive financial review that takes place in the context of a base rate case.  
Lastly, the legislation allows the Commission discretion and authority to require additional information as it may deem necessary.  See 66 Pa. C.S.§ 1353(b)(6).  At this time the Commission has no additional information requirements for a DSIC filing.  

Section 1354 – Customer Notice

Section 1354 requires utilities to provide notice of the DISC’s effective date to customers via bill inserts or other means directed by the Commission such as the following:  (1) submission of the DSIC petition, (2) the Commission’s disposition of the DSIC petition, (3) any quarterly changes to the DSIC rate, and (4) any other information required by the Commission.
The model tariff in Appendix A reflects that a DSIC tariff must specify an effective date, as approved by the Commission.  The DSIC then becomes effective and applicable to rates for service rendered on and after the effective date.  
Section 1355 – Commission Review
Section 1355 provides that the Commission shall, after notice and opportunity to be heard, approve, modify or reject the utility’s proposed DSIC and initial tariff.  See 66 Pa. C.S. § 1355.  The Commission expects that the DSIC filings will be subject to answers and/or complaints, consistent with our procedural rules of practice and procedure in Chapters 1, 3, and 5 of our regulations.  See 52 Pa. Code Chapters 1, 3, and 5.  If the answers or complaints raise relevant and material factual issues, the matter will be referred to the Office of Administrative Law Judges (OALJ) for hearing and decision.  Otherwise, the DSIC petition will be reviewed by technical staff, who will make a recommendation to the Commission to approve, modify, or reject the petition.
Section 1356 – Asset Optimization Plan
Section 1356 requires a utility with an approved DSIC to file an annual asset optimization plan (AAO plan).  The AAO plan elements are as follows:  (1) a description of all eligible property repaired, improved and replaced in the preceding 12 months and (2) a detailed description of all facilities to be improved in the upcoming 12 months.  
In our view, the AAO plan is intended to provide the Commission and the public an overall status report regarding a utility’s progress in making infrastructure improvements pursuant to its Commission-approved long-term infrastructure improvement plan.  The Commission expects the AAO plan to demonstrate compliance and progress in meeting the long-term plan and to identify a utility’s near-term construction projects that will be funded by the DSIC, consistent with the long-term plan. 
Section 1357 – Computation of Charge
Section 1357 addresses, in detail, the elements of the DSIC computation.  See 66 Pa. C.S. § 1357.  An investor-owned utility, whose rates are based on the rate base/rate of return method of ratemaking, may claim the “fixed costs” of eligible property not previously included in rate base.  These fixed costs shall consist of the depreciation and pretax return applicable to the eligible property that has been placed into service during the prior three-month period.  See 66 Pa. C.S. § 1357(a).  
The depreciation rates shall be those from a utility’s most recent base rate case.  The pre-tax return shall be calculated using the Federal and State income tax rates, the utility’s actual capital structure and actual cost rates for long-term debt and preferred stock, and the cost of equity from the utility’s most recent fully litigated base rate case.  A fully litigated base rate case is one in which all revenue requirement issues were addressed and adjudicated by the Commission in a final rate order.  As such, a full or partial settlement of a base rate case would not qualify.
  If more than two (2) years have elapsed between the entry of a final order in the utility’s most recent fully litigated base rate case and the effective date of the quarterly DSIC, then the cost of equity in the Commission’s most recent quarterly report on the earnings of jurisdictional utilities is to be used for the cost of equity component of pretax return.  See 66 Pa. C.S. § 1357(b). 
In developing the quarterly report on earnings and cost of equity referenced in Section 1357(b), the Commission uses a variety of barometer groups and cost of equity models to develop an appropriate range of reasonableness for the equity cost rates for each industry group that is reflective of current market and industry conditions and is consistent with the analysis used by the Commission to determine the cost of equity in litigated rate cases.  The range of reasonable common equity cost rates calculated by staff is reviewed by the Commission in setting the common equity cost rate used to set the DSIC rate.  These reports are released to the public on a quarterly basis.  
However, a city natural gas distribution operation (i.e., PGW), whose rates are established using the cash flow method of ratemaking, may claim amounts reasonably expended or incurred to purchase and install eligible property and associated financing costs, if any, including debt service, debt service coverage and issuance costs.  See 66 Pa. C.S.§ 1357(c).  These provisions reflect the fact that PGW’s rates are established using the cash flow method of ratemaking.  66 Pa. C.S. § 2212(e).

The model tariff in Appendix A reflects some of the informal comments received by staff relative to the formulas for calculating a DSIC and to reflect differences among the various utility types.  Regarding original cost, the model tariff adopts the deduction for accumulated depreciation associated with the eligible property placed in service during the prior three-month period.  However, the model tariff does not include a provision for accumulated deferred income taxes.  While credits for accumulated deferred income taxes are accounted for in the normal base rate case process, a number of additional items, including working capital and taxes associated with DSIC-eligible property, are also accounted for in the normal base rate case process.  The Commission views these items as unnecessary complexities to the DSIC and will maintain the current calculation.  Nevertheless, the Commission will accept further comments on this issue.

The model tariff also reflects that not all utilities will elect to commence a DSIC as of January 1, 2013.  As such, the quarterly effective dates for DSIC changes and DSIC-eligible property are left blank in the model tariff.  Further, the Commission recognizes that some utilities’ revenue streams are seasonal in nature.  Therefore, to account for seasonality, the model tariff language would allow such utilities the option of basing quarterly revenues on either the summation of projected revenues for the applicable three-month period or one-fourth of the projected annual revenues.  In any event, the DSIC recovery will be subject to annual reconciliation and audit.  Comments are invited on whether the projected revenue approach to account for seasonality is consistent with Act 11.

The DSIC formulae also reflect the informal comment that the annual reconciliation factor, or “e” factor, should include the results of any Commission audit, unless the audit result is contested.  In that event, the audit adjustment, if any, would not be applied unless and until the matter was adjudicated and a final decision is adopted by the Commission.  Lastly, we note that recovery of any associated annual operating expenses or removal costs for infrastructure being replaced or retired is not allowed through DSIC.
Section 1358 – Customer Protections 
Section 1358 establishes a number of customer protections.
General Rate Cap – Section 1358(a)(1) provides that a DSIC may not exceed 5% of amounts billed (wastewater utility) or 5% of distribution rates billed (electric and natural gas utilities); however, upon petition, the Commission may grant a waiver of the 5% limit if necessary to ensure and maintain safe and reliable service.  66 Pa. C.S. § 1358(a)(1).  Act 11 makes clear that the DSIC cap for energy utilities is to be applied to distribution revenues only.  While the Commission does have authority to increase the cap above 5% upon petition, the Commission does not expect to exercise its discretion to do so absent some experience with actual operation of the DSIC for energy utilities under the present 5% cap.  

Water Rate Cap – Section 1358(a)(2) provides that a DSIC previously granted under Section 1307(g) or subsequently granted under Act 11 to a water utility may not exceed 7.5%.   See 66 Pa. C.S. § 1358(a)(2).  This section recognizes that the Commission has previously granted, upon petition, DSIC caps up to 7.5% for certain water utilities.
  
Reset to Zero – Under certain circumstances, Section 1358(b) requires that a DSIC rate reset to zero.  After a reset, only fixed costs of new eligible property not previously reflected in base rates may be reflected in a quarterly DSIC update.

The DSIC rate is reset to zero if new base rates are established.  See 66 Pa. C.S. § 1358(b)(1).  For investor-owned utilities, reset is also required if, in any quarter, data filed with the Commission in the utility’s most recent quarterly earnings report show that  the utility will earn a rate of return that would exceed the allowable rate of return used to calculate its fixed costs under the DSIC.  See 66 Pa. C.S. § 1358(b)(3).  For city natural gas distribution operations, the Commission will monitor interest levels and cash flows on a quarterly basis to determine whether a reset is required.  
Construction – Section 1358(c) provides that absent an express limitation on existing ratemaking authority, the Commission retains its full and existing ratemaking authority.  See 66 Pa. C.S. § 1358(c).  Accordingly, the Commission has full power and authority under the Public Utility Code to examine, investigate, and audit any and all aspects regarding the data, operation, and implementation of the DSIC to the same extent that it would review a non-DSIC rate matter.  

Commission – Section 1358(d) of the Code provides that the Commission may establish procedures for DSIC approval by order or regulation.  In particular the following rate structure protections are established by Act 11.  
Section 1358(d)(1) provides that a DSIC rate is to be “applied equally to all customer classes as a percentage of each customers billed revenue” relative to distribution or service rates.  Several informal comments were made on this point during the working group meeting suggesting that application of a uniform DSIC rate to every customer class may not be appropriate where, for example, a natural gas customer is the beneficiary of a lower rate designed to retain load or where the electric customer takes service at the transmission level of service.  In our tentative view, the statutory language does not appear to permit a utility to have variances in its DSIC rates based on customer class, whether that difference is based on the calculation of the DSIC percentage or on the underlying DSIC-eligible property.   While the model tariff in Appendix A retains this equal application provision, parties may file formal comments proposing an alternative interpretation. 
Section 1358(d)(2) requires a process for customer credits for over collections and collections for ineligible projects and charges to customers for under collections.  This is standard practice for automatic adjustment clauses under Section 1307 of the Public Utility Code and will be applicable to the DSIC as well.  See 66 Pa. C.S. § 1307.
Section 1358(d)(3) of the Code relates to the cap on DSIC collections.  The cap is included in the model tariff and will be required for every DSIC.
Section 1358 (e) mandates audits and reconciliations consistent with Section 1307(e) procedures.  The provision for audits and reconciliation is included in the model tariff and will be required for every DSIC.

Complaints:  Section 1358(f) provides that customers may file complaints with the Commission pursuant to Section 701 of the Public Utility Code regarding DSIC charges.  See 66 Pa. C.S. § 1358(f).  This provision makes certain that any quarterly DSIC filing or rates charged thereunder, may be challenged by complaint.   
Section 1359 – Projects 
Section 1359 (a) of the Code requires the Commission to establish standards to ensure that work to repair, improve, or replace eligible property is performed by qualified employees of the utility or independent contractors to protect system reliability and public safety.  Section 1359(b) provides that work performed by independent contractors is subject to inspection by utility employees.  Section 1359(c) provides that work not performed by qualified employees is not eligible for DSIC recovery, even if the work is performed on DSIC-eligible projects.  
The Commission expects that a utility’s plans for the acquisition and use of qualified employees and contractors to comply with this section will be included as part of its long-term infrastructure improvement plan filed pursuant to Section 1352.  Acquisition of an adequate and qualified workforce is essential to successful implementation of any long-term plan to improve infrastructure.  

Further, the Commission expects that each quarterly DSIC filing will include a verification, (see 52 Pa. Code § 1.36), by the utility that qualified employees or contractors were used, and that work performed by independent contractors were inspected by utility employees, in compliance with Section 1359, for the work to repair, improve, or replace eligible property placed in service during the prior three-month period.  The utility’s compliance with this section shall also be subject to audit.
Section 1360 – Applicability 
Section 1360 (a) provides that the Commission may accept a prior long-term infrastructure plan filed by a water utility or may require submission of a new long-term plan pursuant to Section 1360(b).  At this time, the Commission does not anticipate establishment of a due date for water utilities with previously approved DSICs to file long-term infrastructure improvement plans.  The Commission is aware of the substantial progress made in the water industry over the past 15 years in accelerating the rate of main replacements and other infrastructure improvements.  The Commission, therefore, will revisit this issue after the initial DSICs are addressed in early 2013.
Conclusion

The enactment of Act 11 provides utilities with an additional rate mechanism to recover the capitalized costs related to repair, improvement and replacement utility infrastructure.  A DSIC can reduce regulatory lag, improve access to capital at lower rates, and accelerate infrastructure improvement and replacement.  The purpose of this Tentative Implementation Order is to propose the procedures and guidelines necessary to implement Act 11 and to solicit public comment.  Upon review of those comments and further meetings with stakeholders as appropriate, the Commission will issue a final implementation order to set forth its interpretations, procedures and guidelines.  The final implementation order will also contain a Model DSIC Tariff.
 In addition to this Tentative Implementation Order process, we will continue to respond to informal inquiries made to the Commission’s Act 11 resource account at ra‑Act11@pa.gov, update frequently asked questions (FAQs) as appropriate, and, as needed, issue Secretarial Letters to provide guidance on further issues that may arise regarding the implementation of Act 11.  The contact persons for this proceeding are David Screven, dscreven@pa.gov, and Louise Fink Smith, finksmith@pa.gov, in the Commission’s Law Bureau, and Erin Laudenslager, elaudensla@pa.gov, in the Commission’s Bureau of Technical Utility Services; THEREFORE,

IT IS ORDERED:

1.
That the Commission hereby tentatively adopts the procedures, guidelines, and model tariff for implementation of Act 11 of 2012, as set forth herein. 
2.
That any interested party may submit comments regarding this Tentative Implementation Order within twenty (20) days of entry of this Order.

3.
That all pleadings, comments, or other filings shall also be submitted to the Commission’s Act 11 Resource Account at ra‑Act11@pa.gov and provided electronically in Word-compatible format to David Screven, dscreven@pa.gov, and Louise Fink Smith, finksmith@pa.gov, in the Commission’s Law Bureau, and to Erin Laudenslager, elaudensla@pa.gov, in the Commission’s Bureau of Technical Services.
4.
That a copy of this Tentative Implementation Order shall be published in the Pennsylvania Bulletin and posted on the Commission’s website at www.puc.state.pa.us. That a copy of this Tentative Implementation Order be served on all jurisdictional water and wastewater companies, electric distribution companies, natural gas distribution companies and Philadelphia Gas Works, and the statutory advocates.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  May 10, 2012 
ORDER ENTERED:   May 11, 2012
�  The separate DSIC provisions in Section 1307(g) providing for a sliding scale of rates for water utilities have been deleted in lieu of the general DSIC provisions established in Act 11.


� Parties are invited to address how the utility will comply with Section 59.38 of our regulations while implementing the long-term plan. See 52 Pa. Code § 59.38.


� Pursuant to the Commission’s electric reliability regulations at 52 Pa. Code §§ 57.191 – 57.198, EDCs are required to maintain safe, adequate and reliable service and to monitor system reliability metrics that include Customer Average Interruption Duration Index (CAIDI), System  Average Interruption Duration Index (SAIDI), and System Average Interruption Frequency Index (SAIFI).


� Pursuant to Federal pipeline safety laws, NGDCs were required to file and implement, by August 2, 2011, a DIMP plan.  See 49 C.F.R. § 192.1005.  The plan elements must include, inter alia, risk evaluation and ranking, performance measurement and monitoring, and periodic evaluation and improvement.  See 49 C.F.R. § 192.1007.


�  Comments are invited on whether a stipulated cost of equity from a settled rate case, agreed to or unopposed by all parties, can be used consistent with Section 1357 (b)(2).


�  Those water utilities had operated for many years under a 5% DSIC cap, had accelerated their rate of infrastructure replacement, and had demonstrated that an increase over the then-current DSIC cap was necessary and in the public interest.
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