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ORDER
BY THE COMMISSION:
Presently before the Commission is a petition filed by Verizon Pennsylvania Inc. (Verizon PA
) requesting a waiver of certain service quality results measured under the Pennsylvania Performance Assurance Plan (PA PAP) for services it provided to competitive local exchange carriers (CLECs) in August 2011.  The Pennsylvania Carrier Working Group (PA CWG)
 recommends that the Commission grant the waiver.  We shall grant force majeure treatment of the remedies.  
Background

The PA Carrier-to-Carriers Guidelines (Guidelines) contain the metrics that measure operational aspects of the wholesale service
 that Verizon PA renders to CLECs.
  The PA PAP contains self-executing remedies that are designed to recompense CLECs if Verizon PA’s wholesale service fails to meet performance standards specified in the metrics. 
The first PA Guidelines and PA PAP, adopted in Joint Petition of Nextlink, et al., for an Order Establishing a Formal Investigation of Performance Standards, Remedies and Operations Support Systems Testing for Bell Atlantic-PA, Inc., Docket No. P‑00991643 (December 31, 1999) (PMO I), were PA-specific.  Thereafter, in conjunction with agreements reached during Verizon PA’s 271 proceeding at M-00001435, Pennsylvania migrated to metrics and remedies patterned after the New York (NY) Guidelines and the NY PAP.  See PMO II, Docket No. M‑00011468 (December 10, 2002).  
Subsequently, various states including Pennsylvania in the original Verizon footprint each independently agreed to try to use common, footprint-wide metrics and remedies (based on the NY models) with the proviso that each state could customize the Footprint Guidelines and the Footprint PAP.  State-specific distinctions are noted in Footprint Guidelines and Footprint PAP posted on the Verizon website.  See PMO II, Docket No. M‑00011468F0005 (December 16, 2004), wherein Pennsylvania migrated to a system of footprint-based metrics and remedies.  The PA Guidelines and PA PAP have been further modified several times since F0005 with the most significant modification being the revisions at PMO III, Docket No. M-00011468F0011 (June 27, 2008).
 
By custom, proposed footprint-wide metrics and Guidelines changes are typically initially discussed in the NY CWG by Verizon, NY CLECs, and other interested parties.
  When the NY entities reach a consensus or impasse,
 the matters are presented to the NY Public Service Commission (NY PSC), which, after notice and opportunity for hearing in NY, generally adopts consensus items and resolves non-consensus items for use in NY.
  
Proposed remedies and PAP changes, however, are not discussed in the NY CWG.  The NY CWG has no authority to address remedies matters.
  In NY, proposed remedies and PAP changes are initially a matter of negotiation between the NY PSC staff and Verizon NY.  Proposals for changes to the NY remedies and PAP thereafter go directly to the NY PSC without any collaborative input from NY CLECs (or other entities) or the NY CWG.  The NY PSC, after notice and an opportunity for hearing in NY, generally adopts uncontested proposed remedies changes and resolves disputed remedies proposals for use in New York.  
Metrics and remedies changes that have been approved by the NY PSC are then presented by the Verizon entity operating in a given state to each state that uses the Footprint Guidelines and Footprint PAP for respective consideration and adoption as footprint-wide changes for use in the respective states.  Verizon PA notifies this Commission, the PA CLECs, and the PA statutory advocates of proposed footprint-wide changes after NY PSC adoption by way of a proposed “update” to the PA Guidelines or PA PAP.
  Pennsylvania is under no obligation to adopt either NY or footprint metrics (Guidelines) or remedies (PAP).

In PA, this affords PA CLECs, PA statutory advocates, and Commission staff with the opportunity for collaborative analysis in the PA CWG of any proposed metric or remedies changes and the ways in which the proposed changes may relate to Pennsylvania operations.  After discussion in the PA CWG, interested parties are given notice and an opportunity for hearing and/or comments in Pennsylvania prior to any Commission action on the metrics or the remedies used in Pennsylvania.  If the parties so desire or staff believes it would be productive, the matter can be further discussed in the PA CWG.  Pennsylvania retains complete autonomy to develop, adopt, modify, or reject any NY-adopted or footprint-wide changes to the Footprint Guidelines and Footprint PAP for Pennsylvania operations, as well as to develop, adopt, modify, or reject any specific metrics and remedies proposed or designed specifically for operations and market conditions in Pennsylvania.  
The metrics and remedies presently in effect in Pennsylvania were last modified by Commission order entered on May 20, 2011, at Docket Nos. M​00011468 and M‑2011-2232341 with the designation F0017.  

History of P-20110-2269052 and M-00011468 (F0018)
From August 7, 2011, through August 22, 2011, Verizon PA’s unionized workers were engaged in a work stoppage.  The possibility of a work stoppage had been anticipated and discussed with the PA CLECs, PA statutory advocates, and Commission staff in the PA CWG, and elsewhere, for several months prior to the work stoppage.  It was projected that a work stoppage of longer than a few days would negatively affect wholesale (and retail) service and, therefore, impact metrics results.  On August 27, 2011, Hurricane Irene came through Pennsylvania, causing service disruptions from severe weather and flooding in much of the Verizon PA service territory.  

On September 26, 2011, Verizon PA timely filed its metrics and remedies report for August 2011.  The results were somewhat worse than other results for 2011.  The results were scheduled for discussion as a standard agenda item at the October 4, 2011 regularly scheduled public meeting of the PA CWG.
On October 17, 2011, Verizon PA filed the subject petition for waiver.  In it, Verizon PA alleges that the work stoppage and Hurricane Irene were extraordinary events that affected its ability to meet the standards in the PA PAP for certain metrics in August 2011.  Verizon PA estimates that the work stoppage and the storm caused the remedies to be inflated by nearly 500%.  Verizon PA seeks a waiver of the remedies due for missing four benchmark metrics that it failed to meet in August 2011.  
On October 28, 2011, Comcast Phone of Pennsylvania, LLC, (Comcast Phone) filed a two-page letter in lieu of comments.  Comcast Phone does not oppose the waiver of bill credits for the eight benchmarks allegedly affected by the August 2011 extraordinary events, but Comcast Phone is concerned about the calculation of a “revised monthly report.”  Comcast Phone asserts that there is no need to “normalize” the data or to replace the August 2011 data with July 2011 data.  Comcast Phone asserts that it is preferable to retain the actual August 2011 data on the Verizon Wholesale Internet Service Engine (WISE) and in the actual raw data files supporting the August 2011 results.  Comcast Phone maintains that the actual August 2011 results should remain available for CLECs to download in the ordinary course of business.  Comcast Phone predicates the need for the continued availability of actual August 2011 on the fact that CLECs’ performance to their own customers is “inextricably linked” to the wholesale performance that Verizon PA rendered.  For any metrics subject to a doubling provision based on a three-month calculation, Comcast Phone suggests that July 2011 be used in lieu of August 2011.
On November 7, 2011, Verizon PA filed a two-page letter in response to Comcast PA’s October 28, 2011 letter, asserting that Comcast Phone and Verizon PA had resolved Comcast Phone’s issues.  As for Comcast Phone’s first concern relative to data reporting, Verizon PA has clarified that it is not adjusting any data in WISE; Verizon PA will continue to reflect the actual August 2011 data in WISE, in the aggregate PA PAP reports, and in the CLEC-specific reports provided upon request, consistent with past practices under the PA PAP.  Relative to Comcast Phone’s second concern regarding doubling, Verizon asserts that the point is moot because none of the metrics subject to doubling were missed in September 2011.  Verizon PA further asserts that certain matters such as streamlining the remedies doubling provision and similar issues “should be addressed during the next New York PAP review.”

On December 6, 2011, at the regularly scheduled, public session of the PA CWG, the request for waiver, the comments filed by Comcast Phone, and the response filed by Verizon PA were discussed.  The consensus of the parties participating in the December 2011 PA CWG meeting is that certain aspects of the August 2011 results were not typical results but rather appeared to be “extraordinary” under the terms of the PA PAP.  No one objected to force majeure consideration of these four benchmark metrics, and the remedies they triggered, alleged to have been missed due to the work stoppage and the weather situation.  
It was agreed that since the actual August 2011 data remains fully available to all interested parties for all purposes, then the issues Comcast Phone raised about “revising” the August 2011 monthly report and normalizing the data are moot as well.  Further, since the September 2011 results are now available, the potential issue of which month to use for doubling did not in fact arise.  
At its December 2011 meeting, the PA CWG did not, however, reach any conclusions on the issue of revisions to the PA PAP or on deferring such discussions to a New York PAP process, which would not be part of any CWG consensus process.  
Discussion
The PA PAP recognizes if carrier-to-carrier service are influenced by factors beyond Verizon PA’s control:
Verizon [PA] may file Exception or Waiver petitions with the Commission seeking to have the monthly service quality results modified on three generic grounds.

The third ground . . . relates to situations beyond Verizon [PA]’s control that negatively affect its ability to satisfy only those measures with Benchmark standards.  The performance requirements dictated by Benchmark standards establish the quality of service under normal operating conditions, and do not necessarily establish the level of performance to be achieved during periods of emergency, catastrophe, natural disaster, severe storms, or other events beyond Verizon[ PA]’s control.
PA PAP, Appendix C at 38-39.

As an indicator of whether the circumstances underlying a request for a benchmark waiver were truly out of Verizon PA’s control, the PA PAP also requires an analysis of the impact of the circumstances on the parity metrics.  PA PAP, Appendix C at 40.  

Verizon PA missed, but has not requested a waiver relative to, the following three critical measures with parity standards:

PR-4-01-1211 – % Missed Appointment – Verizon – total (Resale & UNE Combined Specials DS1);

MR-4-01-1217 – Mean Time to Repair – total – UNE/RES Specials (DS1/DS3); and

MR-4-08-1217 – % Out of Service > 24 Hours (Resale & UNE combined Specials DS1 & DS3).
Each of these parity measures has seen multiple failures over the course of 2011 prior to August 2011.  The two MR metrics have failed nearly every month.  Therefore, it is reasonable to assume that these metrics would have failed even under normal operating conditions.  Because these metrics are based on parity between Verizon PA’s retail and wholesale performance, the consistency of the failures between August 2011 and the rest of 2011 would arguably indicate that Verizon PA responded to its retail and wholesale customers similarly.


Verizon PA also missed, but has not requested a waiver relative to the following critical measure with a benchmark standard:

OR-1-06-3211 – % On Time LSRC/ASRC – Facility Check (Electronic No Flow-through) – UNE Specials DS1.
 
Verizon PA has missed this metric previously.


Additionally, Verizon PA also missed four metrics that are mode of entry (MOE) measures with benchmark standards.  Individual metrics that only appear in the MOE categories, while failing individually, do not necessarily cause MOE remedies to be paid because the MOE remedies are triggered only by a combination of failures in that particular mode of entry.  In particular, Verizon PA does not request a waiver relative to these measures:

OR 2-04-2320 – % On Time LSR/ASR Request – No Facility Check (Electronic No Flow-through) – Resale POTS/Pre-qualified Complex; 

OR 2-04-3331 – % On Time LSR/ASR Request – No Facility Check (Electronic No Flow-through) – UNE-Loop Pre-qualified Complex LNP; 

OR 2-06-3331 – % On Time LSR/ASR Request – Facility Check (Electronic No Flow-through) – UNE-Loop Pre-qualified Complex LNP; and 

OR 5-03-2000 – % Flow-through Achieved – Resale.

Verizon PA has missed these metrics on occasion in the past year, but as MOE measures, their failure did not trigger remedies for August 2011.    

Verizon PA does requests a waiver of the remedies for the August 2011 results for the following three benchmark metrics which measure the timeliness of order confirmations handled manually by Verizon PA representatives:  

OR-1-04-2320 – % On Time LSRC/ASRC – No Facility Check (Electronic No Flow-through) – Resale POTS/Pre-qualified Complex;

OR-1-04-3331 – % On Time LSRC/ASRC – No Facility Check (Electronic No Flow-through) – UNE-Loop/Pre-qualified Complex/LNP; and

OR-1-06-3331 – % On Time LSRC/ASRC – Facility Check (Electronic No Flow-through) – UNE-Loop/Pre-qualified Complex/LNP.

Verizon PA also requests waiver of the results of a fourth benchmark metric; it measures the timeliness of trunk installations:  

PR-4-15-5000 – % On Time Provisioning-Trunks-Interconnections Trunks (CLEC).


These four benchmark metrics (OR-1-04-2320, OR-1-04-3331, OR-1-06-3331, and PR 4 15 5000) are critical measures, the individual failure of which triggered remedies for August 2011.  These four measures also are part of several MOE categories.  Their failure also triggered MOE remedies for August 2011.  They had not, however, experienced a missed benchmark or failure for all of 2011 until August 2011.  Therefore, it is not unreasonable to presume that Verizon PA’s assertions are plausible that these four metrics failed as a result of the unusual circumstances coinciding in August 2011 and that they might not have failed under normal conditions.  Waiver of the remedies associated with these four failed metrics would reduce the August 2011 remedies in both the critical measures and MOE categories.
As noted above, none of the interested parties have articulated an unresolved challenge to Verizon PA’s request for waiver of remedies for August 2011 relative to the four benchmark metrics discussed above.  
Accordingly, we find that the request for waiver of the remedies for August 2011 for the four benchmark metrics is unopposed and not unreasonable.  Verizon PA is directed to maintain full availability to the actual data and results for August 2011.  We make no finding relative to which month(s) to use if a doubling consideration does arise in any future force majeure situation.  
Further, we remind the PA CWG that it need not wait for the NY PSC to address the further concerns raised by Comcast PA or others relative to the remedies and PA PAP.  
The PA CWG and its subgroups shall continue to address metrics/PA Guidelines and remedies/PA PAP issues and report findings and recommendations to this Commission as needed.  We expect the PA CWG to continue to review performance so as to ensure openness of the local telecommunications market and to formulate recommendations for adjustments to the PA Guidelines and PA PAP as the need may arise.  We expect staff to continue to work with the staffs of the other states in the Verizon footprint to address matters that present similarities across jurisdictional lines. 
Conclusion
The request for waiver of remedies relative to four benchmark metrics missed in August 2011 is granted; THEREFORE, 

IT IS ORDERED: 

1.  That request of Verizon Pennsylvania Inc. for waiver of remedies relative to four benchmark metrics (OR-1-04-2320 – % On Time LSRC/ASRC – No Facility Check (Electronic No Flow-through) – Resale POTS/Pre-qualified Complex; OR‑1‑04‑3331‑% On Time LSRC/ASRC – No Facility Check (Electronic No Flow-through) – UNE-Loop/Pre-qualified Complex/LNP; OR-1-06-3331 – % On Time LSRC/ASRC – Facility Check (Electronic No Flow-through) – UNE-Loop/Pre-qualified Complex/LNP; and PR-4-15-5000 – % On Time Provisioning-Trunks-Interconnections Trunks (CLEC)) missed in August 2011 is granted based on force majeure, consistent with this order.
2.  That this order be docketed at both captioned docket numbers.

3.  That the matter at Docket P-2011-2269052 be closed.  Docket M-00011468 remains open as the reference docket for on-going metrics and remedies issues.
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Secretary

(SEAL)
ORDER ADOPTED:  January 27, 2012
ORDER ENTERED:  January 30, 2012


�  References herein to “Verizon PA” are limited to operations within Pennsylvania while references to “Verizon” more generally reflect footprint-wide operations.


�  The PA CWG, formed in 2003 pursuant to PMO II, Docket No. M�00011468 (December 12, 2002), provides a mechanism for Verizon PA and PA CLECs to resolve metrics and remedies issues and to coordinate with similar groups in other jurisdictions.  While encouraging consistency across the traditional Verizon footprint, the Commission recognized that PA CLECs do not operate in every footprint state, that all products are not available in all states, that states have different operational issues and timelines in their competitive environments.  Primary participation in the PA CWG is open to ILECs, CLECs, statutory advocates, and Commission staff, as well as consultants sponsored by these entities.  Secondary participation is open to such entities from other jurisdictions.  For more information on the PA CWG, see:  � HYPERLINK "http://www.puc.state.pa.us/telecom/telecom_carrier_working_group.aspx" �http://www.puc.state.pa.us/telecom/telecom_carrier_working_group.aspx�.


�  In this context, “wholesale” also includes services provided by Verizon PA for resale.


�  The PA Guidelines and the PA PAP do not apply to Verizon North operations.


�  Bp8 1203258.


�  The NY CWG exists specifically to address metrics concerns in NY.  The needs of the NY market take precedence in the NY CWG over the needs of other footprint markets.  Participants recognize that the NY market may not be representative of markets in the footprint states.  PA staff, CLECs, and statutory advocates are invited to participate in the discussions in NY, but due to pragmatic considerations, the PA CLECs and PA statutory advocates do not typically participate.  


�  Only NY entities may veto or block a consensus in matters under discussion at the NY CWG.


�  The complete NY PSC Proceeding on Motion of NYPSC to Review Service Quality Standards for Telephone Companies, 97-C-0139, may be viewed by accessing this link:  � HYPERLINK "http://documents.dps.state.ny.us/public/MatterManagement/CaseMaster.aspx?MatterCaseNo=97-C-0139" �http://documents.dps.state.ny.us/public/MatterManagement/CaseMaster.aspx?MatterCaseNo=97-C-0139�. 


�  This differs from mandate given the PA CWG, which has been tasked by this Commission with addressing remedies issues in addition to metrics issues. 


�  Verizon PA’s obligation is to file proposed PA updates consistent with any changes adopted by the NY PSC and/or proposed for the Footprint Guidelines or the Footprint PAP.  Such filings do not constitute Verizon PA’s position statement.  The PA CWG then discusses the proposed changes.  All parties have an opportunity to file comments and reply comments on the merits of the proposed changes.  Verizon also posts the proposed changes at � HYPERLINK "http://www22.verizon.com/wholesale/cwgroup" �http://www22.verizon.com/wholesale/cwgroup�.  The actual PA filings contain the complete list and description of proposed changes.  


�  Several states in the Verizon footprint automatically adopt any changes approved by the NY PSC.  


�  Verizon PA does not mention this metric in the Petition.


�  Verizon PA does not mention these metrics in its Petition but does list them in the exhibits.
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