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I. HISTORY OF THE PROCEEDING TC "HISTORY OF THE PROCEEDING" \f C \l "1" 


On November 9, 2010, UGI Utilities, Inc. Electric Division (UGI) filed a petition (Petition) seeking approval for its Energy Efficiency and Conservation Plan (EE&C Plan).  The cover letter specifies that UGI requests Commission approval on or before September 30, 2011.



On November 29, 2010, answers to the Petition were filed by the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), and the Office of Small Business Advocate (OSBA).  On December 1, 2010, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a Petition to Intervene.



On December 13, 2010, a Notice of Prehearing Conference was issued which set the prehearing conference for January 5, 2010.  Also on December 13, 2010, a Prehearing Order was issued which directed the filing of a prehearing memo on or before December 30, 2010 and set forth the expectations for the prehearing conference.  All entities listed on the service list of the Petition as an entity which may be interested in this proceeding were served with the prehearing order.  Included was the direction that any entity wishing to participate in the proceeding must file the appropriate pleading and be eligible for party status in order to become a party.  Following the prehearing conference, entities who were not parties were removed from the service list.  



Prehearing memos were filed by UGI, OCA, OTS, SEF and OSBA.  



The prehearing conference was convened as scheduled, attended by the following counsel:  On behalf of UGI, Kevin McKeon, Esq., Tori L. Geisler, Esq., and Melanie J. Tambolas, Esq.; on behalf of OTS, Charles Daniel Shields, Esq.; on behalf of OCA, Christy M. Appleby, Esq. and David Evrard, Esq.; on behalf of OSBA, Stephen Gray, Esq.; on behalf of SEF, Kenneth Mickens, Esq.  



The parties agreed to a proposed schedule, which was adopted by Scheduling Order issued January 12, 2011.  The parties agreed to a protective order, which was issued January 20, 2011.



The following prepared testimony was submitted:

UGI
Direct testimony
Brian J. Fitzpatrick
UGI Stmt. 1




Paul H. Raab

UGI Stmt. 2





William J. McAllister
UGI Stmt. 3


Rebuttal testimony
Paul H. Raab 

UGI Stmt. 2R





William J. McAllister
UGI Stmt. 3R


Exhibits

OTS
Direct testimony
Scott Granger

OTS Stmt. 1

Rebuttal

Scott Granger

OTS Stmt. 1-R


Exhibits




OTS Exhibit 1


Surrebuttal




OTS Stmt. 1-SR

OCA 
Direct


Geoffrey C. Crandall
OCA Stmt. 1


Exhibits




OCA Exhibits GCC 1-7

Surrebuttal




OCA Stmt. 1-SR

OSBA Direct


Robert D. Knecht
OSBA Stmt. 1


Proprietary and non-proprietary plus Exhibits


Rebuttal




OSBA Stmt.  2

Surrebuttal




OSBA Stmt. 3 


Exhibits




IEc-S1



SEF
Direct


John M. Costlow
SEF Stmt. 1


Exhibit





SEF Exhibit 1


Surrebuttal




SEF Stmt. 1-S

Exhibit





SEF Exhibit 1-S




The evidentiary hearing was held on May 4, 2010.  The parties filed initial briefs on June 2, 2011, and reply briefs on or before June 14, 2010.  The record closed upon their submission.



The matter is ripe for decision.

II.
FINDINGS OF FACT TC "II.
FINDINGS OF FACT" \f C \l "1" 


1.
Petitioner is UGI Utilities, Inc. – Electric Division, a jurisdictional public utility providing residential and commercial electric service in the Commonwealth of Pennsylvania.



2.
OCA is a statutorily created public advocate empowered to represent the interests of consumers before the Public Utility Commission pursuant to Act 161 of the General Assembly, as amended, 71 P.S. §§ 309-1 et seq.  



3.
OTS is an office within the Commission charged with representing the public interest in matters involving utility rates.  



4.
OSBA is authorized to represent the interests of small business customers of utility services before the Commission pursuant to the provisions of the Small Business Advocate Act, Act 181 of 1988, 73 P.S. §§ 399.41-399.50.  



5.
SEF is a Pennsylvania corporation established at the conclusion of PPL Electric’s restructuring proceeding and pursuant to the terms of the joint settlement filed in that proceeding.  Its mission is to promote, research and invest in clean and renewable energy technologies, energy efficiency, energy conservation and sustainable energy enterprises that provide opportunities and benefits for electric ratepayers.  SEF Initial Brief at 2-3.



6.
On November 9, 2010, UGI Electric filed a Petition for approval of its Energy Efficiency and Conservation Plan pursuant to 52 Pa. Code § 5.41 and the Commission’s Secretarial Letter of December 23, 2009 relating to voluntary filings of energy efficiency and conservation plans by electric distribution companies with fewer than 100,000 customers.



7.
The filing consisted of: 1) a Petition requesting approval of the EE&C Plan and associated riders; 2) UGI Electric’s EE&C Plan; 3) pro forma tariff pages for the riders; and 4) three statements of direct testimony and associated exhibits.



8.
The Plan was developed through a process that included two meetings with stakeholders to gather their input regarding the Plan and to offer opportunities for participation in the Plan development process.  UGI Electric Exhibit 1 at 3.



9.
UGI Electric stakeholders were served with notice of the filing and were provided with directions to access the Plan by letter on November 9, 2010.


10.
OTS, OCA, OSBA, and SEF are active parties to this proceeding.



11.
The Plan offers nine energy efficiency, conservation, consumption reduction and education programs.  UGI Electric Exhibit 1 at 1.



12.
The Plan uses internal Company staff and Conservations Service Providers as needed to implement programs, monitor progress, and verify Plan results.  UGI Electric Exhibit 1 at 2.



13.
The Company’s analysis of its Plan indicates a Total Resource Cost benefit-to-cost ratio of nearly 2.04 for the proposed portfolio, with the complement of Residential Programs reflecting a TRC Benefit/Cost Ratio of 2.5 and the Commercial and Industrial Programs a ratio of 1.49.  UGI Electric Exhibit No. 1 at 70.



14.
The Plan includes the EEC Rider, a reconcilable surcharge billed to all customers pursuant to Section 1307 of the Public Utility Code to recover Plan costs.


15.
UGI Electric’s EE&C Plan filing is voluntary and not required.  UGI Stmt. 1 at 2.



16.
UGI Electric used actual revenues and MWh sold for the twelve-month period from June 2007 through May 2008 to determine its approximate 2% of annual revenue expenditure level and savings targets which serve as boundaries for Plan development.  UGI Stmt. 1 at 6.


17.
Development of the Plan followed a series of five steps: (1) compile a list of energy efficiency and demand response measure and practices; (2) determine the costs, savings, and cost benefits for each measure to compute the measure’s cost-effectiveness from a total resource cost (TRC) perspective; (3) calculate program-level savings; (4) spread the aggregate plan-level savings for each program over the three-year Plan cycle to set annual savings targets; and (5) balance the portfolio by adjusting the expected number of participants and customer incentive levels of each measure to provide a reasonable mix of programs that met all of the requirements.  UGI Stmt. 1 at 6-7.


18.
UGI Electric is voluntarily attempting to reduce its retail customers’ electric consumption by a total of at least 3% over a period of three years, or 40,868 MWh of energy savings by 2014.  UGI Stmt. 2 at 4.


19.
UGI Electric is using a budget of $2.8 million.  UGI Stmt. 2 at 7.


20.
The budget represents approximately 2.3% of its revenues.  UGI Stmt. 3 at 6.



21.
The direct cost of each measure will be assigned to the customer class implementing that measure.  General or administrative costs that apply system-wide to all programs will be allocated to individual customer classes based upon projected sales volumes.  UGI Stmt. 2 at 7.



22.
Proposed programs which may aid low-income customers include the Compact Fluorescent Lighting Campaign, Home Energy Efficiency Incentives – Fuel Switching, and the School Energy Education Program.  UGI Stmt. 2 at 7.



23.
The Plan includes procedures for tracking the performance of each of the programs in the Plan.  UGI Stmt. 2 at 8.



24.
 The Plan proposes to use separate rate mechanisms to recover budgeted costs for development and implementation of the Plan and for the recovery of lost revenues, using the Energy Efficiency and Conservation Rider and the Conservation Development Rider.  UGI Stmt. 3 at 3.


25.
Revenue decoupling mechanisms have not been approved in the EE&C plans of the other EDCs.


26.
Cost effectiveness and the best interests of ratepayers are critical components of a voluntary EE&C Plan.  OTS Stmt. 1 at 6.  


27.
The Act 129 Fuel Switching Working Group Staff Report dated April 30, 2010 at Docket No. M-00051965, adopted by the Commission through Secretarial Letter issued May 21, 2010, agrees that fuel switching programs are acceptable if they are cost‑effective, meet the energy reduction requirements of the EDC, have been developed through the stakeholder process, have incentive payments that are limited, and are fuel-neutral.


28.
Fuel-switching programs inevitably benefit the provider of the fuel to which the customer switches.



29.
Appliances to be substituted for electric appliances under the Plan must be highly efficient.



30.
The Plan shall be budgeted at no more than 2% of Company revenues.


31.
Interim filings to the EEC Rider may be effective on thirty days’ notice.



32.
Small business customers may not opt out of the programs to avoid paying their share of the costs.  



33.
Solar thermal water heating is a technology which will be recognized and incentivized under the Plan.
III.
DISCUSSION TC "III.
DISCUSSION" \f C \l "1" 


The parties followed a common outline in preparing their briefs, which has the benefit of articulating the issues in this case and providing easy and consistent reference for each issue in each party’s briefs.  This Recommended Decision follows the common outline for discussion purposes.


UGI explains its filing as follows:

A.
OVERVIEW OF UGI ELECTRIC’S FILING TC "A.
OVERVIEW OF UGI ELECTRIC’S FILING" \f C \l "2" 


In this proceeding UGI Electric seeks approval of its Energy Efficiency and Conservation Plan (“EE&C Plan”) and related Energy Efficiency and Conservation Rider (“EEC Rider”) and Conservation Development Rider (“CD Rider”) (the EEC Rider and the CD Rider are collectively referred to herein as the “Riders”).  The EEC Rider is designed to fully recover all applicable design, development, and implementation costs related to UGI Electric’s Plan.  The EEC Rider is fully reconcilable and will be applied to all customers who receive distribution service.  UGI Electric’s CD Rider is designed to maintain revenue stability necessitated by projected reduced energy consumption as a result of EE&C Plan implementation.  The CD Rider is also a reconcilable charge applicable to all UGI Electric customers.  UGI Electric filed the EE&C Plan and related Riders on November 9, 2010.
B.
ISSUES PRESENTED TC "B.
ISSUES PRESENTED" \f C \l "2" 
The issue in this case is whether UGI Electric’s voluntary EE&C Plan and related Riders are in the public interest.  Act 129’s
 mandatory provisions concerning energy conservation do not apply to UGI Electric, but the Commission’s December 23, 2009 Secretarial Letter encouraging voluntary EE&C plans indicated “certain elements of the Act 129 EE&C Program are instructional and applicable to any prudent and cost-effective EE&C program.”  Given this framework, UGI Electric believed that the following issues would be raised in this proceeding:
a.
Whether UGI Electric’s proposed Plan programs are cost‑effective under the Total Resource Cost (“TRC”) Test, as defined in Act 129 and applied by the Commission pursuant to order at Docket No. M-2009-2108601;
b.
Whether UGI Electric’s proposed Plan programs meet the definition of an “energy efficiency and conservation measure” as defined in Act 129;
c.
Whether UGI Electric’s proposed EEC Rider accurately reflects the recovery of justifiably reasonable and prudent costs incurred related to the implementation and management of its proposed Plan;
d.
Whether the recovery of those costs are properly allocated to the appropriate rate classes; and 
e.
Whether UGI Electric’s proposed CD Rider should be approved in order to allow UGI Electric to implement its Plan as proposed without disincentives caused by lost revenue.

UGI Electric maintains that the answer to each of these questions is in the affirmative.



Brian J. Fitzpatrick, UGI’s manager, Energy Efficiency and Conservation, testified regarding the goals, approach and process that the Company used to prepare its Plan, and its proposal for implementation, program verification and reporting.  Mr. Fitzpatrick explained that UGI Electric is not required to file an EE&C Plan due to its small size but is filing in response to the Commission’s Secretarial letter which requested that small electric companies consider such a filing.  UGI Electric believes that its Plan can provide meaningful benefits to customers, assist in the overall load reduction goals of Act 129, and be implemented in a manner which does not disadvantage the Company.  UGI Stmt. 1 at 2.



UGI Electric’s Plan provides a portfolio of energy efficiency and conservation programs and customer education measures targeted at various customer groupings:  residential, residential low income, and commercial and industrial.  These are designed to offer cost‑effective and flexible choices and incentives to reduce electricity consumption and peak load requirements, developed with the Company’s small system in mind.  UGI Stmt. 1 at 3-4.   



UGI Electric proposes to issue Request for Proposals (RFPs) for the Conservation Service Provider (CSP) functions in order to obtain the most cost-effective resources.  For the School Energy Education Program, UGI plans to retain the National Energy Foundation (NEF) as the CSP.  UGI Stmt. 1 at 5.



Using the plans as approved for other companies and actual revenues and MWh sold for the time period of June 2007 through May 2008, the Company determined its approximate 2% of annual revenue expenditure level and savings targets to use for Plan development.  UGI Stmt. 1 at 6.



UGI Electric utilized a series of steps which included a collaborative of utilities, public advocates, businesses, and other organizations to increase the likelihood of success in implementation of the Plan.  UGI Stmt. 1 at 7.  Implementation itself will rely on the Company’s staff in collaboration with CSPs, CBOs, market partners, trade allies, community agencies, and other entities engaged in energy efficiency activities to promote, administer and support the deployment of the program.  UGI Stmt. 1 at 8.  



The Company recognizes that its Plan development relied upon technical, economic, and market assumptions, which will need to be revisited and analyzed to determine whether to make changes in the future.  

1.
Burden of Proof TC "1.
Burden of Proof" \f C \l "3" 


The Company acknowledges that the burden of proof rests on it as the party seeking affirmative relief from the Commission.  66 Pa. C.S. §§ 315, 332.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  A preponderance of the evidence is established by presenting evidence that is more convincing, by even the smallest amount, than that presented by the other parties to the case.  Se‑Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).



This standard applies to Act 129 cases.  Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan, Docket No. M‑2009‑2093216 (Opinion and Order entered May 6, 2011).   
2.
Filed Plan TC "2.
Filed Plan" \f C \l "3" 
a.
Positions Regarding Approval of Plan as Filed TC "a.
Positions Regarding Approval of Plan as Filed" \f C \l "4"  
UGI Electric


The Company vigorously supports it filing and has agreed to only one modification:  the Stipulation entered into with SEF to allow solar thermal water heating as an additional resource in the fuel switching programs.  UGI Electric MB at 54; SEF MB at 10.
OTS


OTS recommends disapproval of the Plan in its present form as neither cost‑effective nor in the best interests of CPG’s customers.  OTS points out that an adjustable rate mechanism would be “in direct contradiction to what the Legislature and the Commission explicitly prohibited when drafting and implementing Act 129.”  OTS Stmt. 1 at 10.  OTS recommends denying the Company’s request to use the proposed CD Rider, and as the Company states that it would not be cost effective unless the CD Rider is used, to deny the Plan itself.  OTS Stmt. 1 at 11.



If, however, the Commission approves the Plan, OTS makes additional recommendations: (1) deny the CD Rider as contrary to the intent of Act 129, contrary to public policy in the Implementation Order, and the Commission’s past treatment of large EDCs and contrary to the intent of the language of the Secretarial Letter and direct the Company to submit a modified and less costly version of the Plan; (2) direct the removal from the Plan the fuel switching programs for failing to meet the fuel neutral requirement (Plan proposes to achieve 27.8% of its total proposed electric energy consumption savings from fuel switching programs, where switching is to natural gas only and results in a “triple-dipping benefit” to UGI, and; (3) require more clearly defined and targeted peak load reduction programs; (4) compare this Plan’s costs with Act 129 requirements and scale back to accommodate fewer customers; and (5) accept the proposed cost allocation methodology as consistent with Act 129.  OTS Stmt. 1 at 12-25. 

OCA


The OCA opposes approval of the Plan as filed.  OCA MB at 6.  Witness Crandall recommends not approving the Plan as submitted for a number of reasons.  It should include a more prescriptive rebate for a comprehensive inventory of energy efficiency lighting technologies, OCA Stmt. 1 at 5; the number of bulbs for the Compact Fluorescent Lighting Campaign should be doubled, OCA Stmt. 1 at 6; energy education and public information regarding energy efficiency efforts should be doubled, OCA Stmt. 1 at 6; deny the fuel switching program as it will build load for its natural gas and propane affiliates as well as electric load for itself, OCA Stmt. 1 at 8; deny the CD Rider mechanism for lost revenue recovery as inconsistent with Act 129; OCA Stmt. 1 at 23; and, require that the Company include an explanation for internal financial controls and fund tracking, OCA Stmt. 1 at 25.


Specific objections and recommendations are discussed below.
OSBA


OSBA believes that the revenue decoupling mechanism (CD Rider) is the fatal flaw in this Plan as it is a violation of both Act 129 and the direction provided by the Commission in its Secretarial Letter.  OSBA MB at 6.  OSBA includes other recommendations, discussed in more detail below.
SEF


SEF and the Company entered into a Stipulation which provides that the Company’s fuel switching program is amended to allow solar thermal water heating as an additional resource.  With this amendment, SEF believes that the Company’s Plan should be approved.  SEF MB at 10.
b.
Filed Plan’s Adherence to Commission’s December 23, 2009 Secretarial Letter Guidelines TC "b.
Filed Plan’s Adherence to Commission’s December 23, 2009 Secretarial Letter Guidelines" \f C \l "4" 


On December 23, 2009, the Commission issued a Secretarial Letter which was addressed to the four smaller EDCs:  Citizens Electric Company, Pike County Light & Power Company, UGI Utilities, Inc. – Electric Division, and Wellsboro Electric.  See OTS Exhibit No. 1, Schedule No. 1.  While not requiring the smaller EDCs to file EE&C plans, the Letter indicated that the Commission was open to the filing of voluntary EE&C plans and was providing guidance for the filing of voluntary petitions, specifically:
1. The petition must contain a detailed plan and description of the measures to be offered;
2. The petition must include sufficient supporting documentation and verified statements or testimony or both;
3.
The petition must include proposed energy consumption or peak demand reduction objectives or both, with proposed dates the objectives are to be met; 
4.
The petition must include a budget showing total planned expenditures by program and customer class; 
5.
The petition must include tariffs and a section 1307 cost recovery mechanism; and
6.
The petition must include a description of the method for monitoring and verifying plan results.  



Each petition would be referred to OALJ for proceedings and issuance of a recommended decision within twelve months of the petition filing date.  



The Commission directive provides that certain elements of Act 129 would be applied to the voluntary plans, including the definition of an energy efficiency and conservation measure, 66 Pa. C.S. § 2806.l(m); the evaluation, verification and measurement of energy savings are to be evaluated using the Technical Reference Manual at M-00051865; and the Total Resource Cost test in Act 129 will apply to determine if the plans are cost-effective.  In addition, the Commission encourages the smaller EDCs to use Act 129 targets as guiding principles in establishing energy consumption and peak demand objectives.  The plan’s energy consumption reduction objective ought to be measured against the company’s annual historical load for 
June 1, 2007 through May 31, 2008.  Those filing a voluntary plan are required to file an annual report to the Commission detailing the results of its plan and its cost-effectiveness.




The Secretarial Letter indicates that the recovery of all reasonable and prudent costs incurred in implementing and managing a voluntary EE&C plan will be permitted through a reconcilable adjustment clause under section 1307, 66 Pa. C.S. § 1307.  
UGI Electric


The Company contends that its Plan fully complies with the requirements of the Secretarial Letter:  it includes a portfolio of programs that addresses each of the Commission’s guidelines for voluntary plans, the programs are designed to achieve an energy consumption reduction goal of 1% per year through 2014, and should produce demonstrable peak load reductions.  UGI Electric MB at 11-12.


UGI Electric proposes to recover its costs for the Plan through a reconcilable Energy Efficiency and Conservation Rider (EEC Rider) that will be imposed under Section 1307 of the Public Utility Code.  The Company alleges that this will benefit both shopping and non-shopping customers and is, therefore, applicable to both default service and choice customers.  The Company proposes to add this to the distribution charges for each customer class rather than appear as a separate line item on customers’ bills.  UGI Stmt. 3 at 7; Appendix A (proposed tariff).   The Plan also includes a revenue recovery mechanism which is discussed at (C)(1), below.

OTS 


OTS avers that there are numerous elements which “fundamentally fail to adhere to the guidelines set out by the Commission for the construction of such smaller EDC EE&C plans.”  OTS MB at 19.  These are discussed in the discussion of the individual elements, below.

OCA 


OCA submits that the plan includes the elements set forth in the Secretarial Letter but that there are certain elements with which it disagrees.  The level of plan expenditures is not consistent with the 2% cap applied to the larger EDCs under Act 129, and there is insufficient justification for this overrun.
OSBA


OSBA states that the existence of the unlawful revenue decoupling mechanism means that the plan cannot be in conformance with either Act 129 or the Secretarial Letter.
c.
Filed Plan’s Cost Effectiveness TC "c.
Filed Plan’s Cost Effectiveness" \f C \l "4" 


The Commission specifically provided that the Total Resource Cost test (TRC) in Act 129 would apply to the voluntary plans filed by smaller EDCs.  This is defined in the statute:
“Total resource cost test.”  A standard test that is met if, over the effective life of each plan not to exceed 15 years, the net present value of the avoided monetary cost of supplying electricity is greater than the net present value of the monetary cost of energy efficiency conservation measures.  

66 Pa. C.S. § 2806.1 (definitions).



This is the same standard applied to the mandatory plans of the larger EDCs.
UGI – Electric


The Company designed its plan to meet the TRC test:
Analysis of the Plan in its entirety indicates a TRC benefit-to-cost ratio of nearly 2.04 for the proposed portfolio, with the complement of Residential Programs reflecting a TRC Benefit/Cost Ratio of 2.5 and the Commercial and Industrial Programs a ratio of 1.49.  UGI Electric Exhibit No. 1 at 70.  The total Plan benefit-to-cost ratio of 2.04 is far in excess of the 1.0 minimum TRC Test parameter required of the large EDCs’ EE&C plans under Act 129. Id. These ratios amply demonstrate the cost-effectiveness of UGI Electric’s Plan, and no party has contested the Plan’s cost-effectiveness under the TRC Test.
UGI Electric MB at 13-14.

OTS 


OTS opines that the presently proposed plan is “inappropriately shackled by the Company with a guaranteed revenue recovery mechanism and a dodgy fuel switching program [among other flaws] that renders the EE&C plan both imprudent and prohibitively costly.”  OTS MB at 20-21.



In reaching its conclusion that the plan is not cost-effective, OTS reasons that a plan that “bootstrapped a revenue recovery scheme ‘would not and could not be cost-effective and certainly that UGI’s EE&C Plan, as proposed, would not and could not be in the best interest of UGI’s customers.’” OTS Stmt. No. 1 at 9; OTS MB at 22-23.  
OCA 


OCA does not dispute that, on a strictly mechanical TRC B/C ratio basis, the plan is cost-effective.  However, OCA notes that any recovery of lost revenue adds costs to the plan that are not reflected in the TRC.  OCA submits that this fact alone cannot support approval.  OCA MB at 8-9.

OSBA


OSBA states that it does not take issue with the plan’s use of the TRC test but cautions that the Company has less incentive than a larger EDC to design and operate its plan in a cost-effective manner because it is not subject to the mandatory targets and penalties that Act 129 imposes on larger EDCs.  OSBA recommends that the Commission requires an ex post prudence review of the Plan’s costs.  OSBA Stmt. 1 at 9; OSBA MB at 10-11.


d.
Filed Plan’s Voluntary Nature/Company’s Ability to Withdraw Plan If Commission Removes Revenue Recovery Mechanism TC "d.
Filed Plan’s Voluntary Nature/Company’s Ability to Withdraw Plan If Commission Removes Revenue Recovery Mechanism" \f C \l "4" 
UGI Electric


The Company has indicated repeatedly that, without the proposed lost revenue recovery, it has no economic incentive to go forward with the plan and, as it has been filed voluntarily, the Plan can and would be withdrawn.  Unacceptable modifications would also precipitate withdrawal.  The Company points out that there is no reason to decide whether it has the legal right to withdraw the Plan unless and until the Commission modifies it.  In other words, the question is not ripe until there is a reason to withdraw the Plan.  UGI Electric MB at 14.

OTS 


OTS provides the following excerpt from the transcript with no accompanying argument:
Q.
And also looking at those lines one through five, given the representations there, there is also a possibility that we could go through this entire proceeding, present testimony, present cross-examined witness, write briefs and reply briefs, have the ALJ write and issue a recommended decision, file exceptions and reply exceptions, have the Commission issue a final order, and if the company didn’t like that final order, it’s your position that UGI Electric could at that point in time withdraw the plan entirely; is that correct?
A.
That is correct.

Tr. at 96-97.
OCA


OCA accepts that the voluntary nature of the Plan gives the Company the ability to withdraw it but posits that this should not be the focus of Commission evaluation.  
The OCA submits that the Commission should not be deterred by the Company’s self-serving portrayal of its options.  Rather, the Commission’s objective should be to be [sic] ensure that a sound EE&C plan goes forward and that customer dollars are spent in the most cost-effective manner. 
OCA MB at 9.


OSBA


OSBA recognizes that the Company might withdraw its Plan without approval of the CD Rider, and states, “If the Company were to withdraw its Petition under those circumstances, the OSBA would not object.”  OSBA MB at 11.
Disposition


The voluntary nature of the Plan is a key component to consideration because it establishes the requirement that the Plan comply with the December 23, 2009 Secretarial Letter providing guidelines for voluntary plans, and the determination of whether it can be withdrawn is, in fact, “ripe,” because the consequences of Commission action may be integral to the decision itself.  As Act 129 requires that EDCs with a minimum of 100,000 customers file a Plan in accordance with the statute, 66 Pa. C.S. § 2806.1, the statutory requirements do not apply to those EDCs with fewer than 100,000 customers.  UGI Electric has fewer than 100,000 customers, therefore, they are not bound by the requirements of the statute.  The Commission has no authority to require the smaller EDCs to file EE&C plans, although the Commission has the authority to approve or disapprove the terms of those which are filed voluntarily.  If the terms are modified to where they are unacceptable to the smaller EDC, then the plan can be withdrawn.  


The evaluation of whether the Plan is in the public interest may include consideration of whether the public is better off with the Plan as is or without a Plan at all.  

e.
Proposed Modifications to Filed Plan TC "e.
Proposed Modifications to Filed Plan" \f C \l "4" 
1)
Elimination of Any Revenue Recovery Mechanism TC "1)
Elimination of Any Revenue Recovery Mechanism" \f C \l "5" 
UGI Electric


The Company is proposing that its cost recovery be accomplished by using riders, its Energy Efficiency and Conservation rider (EEC Rider) for plan cost recovery, and its Conservation Development Rider (CD Rider) for lost revenues.  While Act 129 contemplates the recovery of lost revenues be in the context of a base rate case for the larger EDCs, UGI Electric states that, as a voluntary filer and smaller EDC, it should be able to maintain revenue stability during the period leading up to its next base rate case while its customer benefit from energy savings. William J. McAllister, senior rates analyst for the Company, testified regarding the cost of the programs and the proposed method of recouping those costs:
Foreseeable revenue deficiencies without an adjustable rate mechanism present a significant hurdle for a voluntary filer to move forward with conservation efforts.  Approval of the CD Rider will help the Company overcome this disincentive.


Furthermore, UGI Electric is proposing to recover lost revenues through the CD Rider because the administrative costs of putting on a base rate case (i.e., the costs related to preparing for, filing, and seeking Commission approval of a base rate case) are quite significant and have a disproportionate impact on the customer base of smaller EDCs.  Without recovery of lost revenues through an adjustable rate mechanism, the Company will likely be forced to file a base rate case much sooner than it otherwise would.  UGI Electric’s customers would be materially burdened with these additional administrative costs (on top of the administrative costs relating to developing and implementing the proposed EE&C Plan).  To lessen the impact of these costs, it would make sense for UGI Electric, as a smaller EDC, to wait until it absolutely needs to file a rate case, notwithstanding its need to recover the lost revenues associated with the implementation of its voluntary EE&C Plan.  Finally, recovery of lost revenues through an adjustable rate mechanism will enhance UGI Electric’s incentive to promote the most cost-effective and energy-efficient conservation measures that will ultimately benefit customers.

UGI Stmt. 3 at 4.



The Company’s projection of costs are $2.867 million, or approximately 2.3%, for a total budget of $8.6 million over the life of the Plan.  UGI Stmt. 3 at 4.  The Company proposes to allocate $5.4 million over the three years of the Plan to the residential customer class and $3.2 million to the non-residential customer class.  This includes an allocation of the internal administrative costs of $367,000 per year based on sales.  UGI Stmt. 3 at 6.



The Company acknowledges that Act 129 “expressly prohibits large EDCs from recovering lost revenues due to reduced energy consumption other than prospectively through a Section 1308 base rate proceeding, neither Act 129 nor Act 129’s lost revenue recovery prohibition applies to UGI Electric, because UGI Electric is an EDC “with fewer than 100,000 customers.” 66 Pa. C.S. § 2806.1(l).”  UGI Electric MB at 18.  


OCA, OTS, and OSBA vehemently oppose this proposal.  They are joined in their opposition by the Industrial Energy Consumers of Pennsylvania (IECPA), Duquesne Industrial Intervenors (DII), Met-Ed Industrial Users Group (MEIUG), Penelec Industrial Customer Alliance (PICA), Penn Power Users Group (PPUG), Philadelphia Area Industrial Energy Users Group (PAIEUG), PP&L Industrial Customer Alliance (PPLICA), and West Penn Power Industrial Intervenors (WPPII), which collectively filed an amicus curiae brief for the sole purpose of opposing the proposal to recover lost revenues, and offered the following lesson in ratemaking:

Revenue decoupling mechanisms, such as the Company’s proposed CD Rider and proposed regulatory asset treatment for its lost revenues, are prohibited by Section 1301 of the Code.
  Specifically, Section 1301 states, in pertinent part:

Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.


As required by Section 1301, the Commission has a fundamental duty to ensure that the rates charged to customers are just and reasonable.
 The primary vehicle for ensuring that rates are just and reasonable is a rate proceeding filed pursuant to Section 1308 of the Code.
  For most categories of costs, especially those that relate to electricity distribution, a rate proceeding pursuant to Section 1308 is the only vehicle to review a utility’s costs and adjust the rates paid by customers.  This review is accomplished using a historic and future test year approach that examines multiple variables, including expenses, utility plant, expected customer sales and an appropriate return on rate base (reflecting the reasonable cost of debt, an appropriate capital structure and a reasonable return of equity).  Rates are calculated and designed to provide a utility, such as UGI Electric, with an opportunity to earn a fair return, but not to guarantee earnings each year.
  Revenue decoupling guarantees that earnings are not impacted by changes in sales volumes.  This is not consistent with the historic interpretation of the Public Utility Code.

In addition, apart from specific costs recoverable through automatic adjustment charges,
 Pennsylvania has followed the generally accepted ratemaking prohibition against single issue ratemaking.
  Single issue ratemaking occurs when only one element of the general ratemaking equation is examined between rate cases and the customers’ rates are adjusted to reflect only changes in that element.  Single issue ratemaking is fundamentally unfair and inequitable because it does not permit the Commission to examine other savings or expense adjustments that may favor consumers.  Under single issue ratemaking, the Commission reviews only a limited portion of the overall ratemaking equation and, in effect, assumes that a single variable such as a reduction in sales translates into reduced profits for the utility.  If all other elements of the equation remain consistent from the future test year, revenue decoupling essentially guarantees the utility an awarded return, rather than just ensuring the opportunity to earn an awarded return.  UGI electric’s sales may decrease due to conservation efforts; however, if the Company’s cost of borrowing also is reduced, or if its distribution costs decrease commensurate with the reduced sales, then the utility’s profit or return is unaffected.
 Implementing single issue ratemaking schemes such as the Company’s CD Rider proposal, or the Company’s alternate proposal to bestow regulatory asset treatment upon its lost revenues without further review in a future case rate proceeding, deprives the Commission of the ability to examine those types of offsets.
Amicus Brief at 5-7.

OTS


OTS emphasizes that it does not recommend approval of the Plan in its present form but recognizes that the Commission may disagree, and therefore, provides additional recommendations for modifications if the Plan is approved.  One of these recommendations is the elimination of the revenue recovery mechanism.  OTS states:
As stated earlier in this OTS Initial Brief in the heading “Position Regarding Approval of Plan as Filed,” the establishment of such a revenue level guarantee mechanism for any reason is completely contrary to well established and fundamental ratemaking principles as it fails to allow for the necessary thorough review and analysis that can only occur during a base rate proceeding.  And again, even a base rate proceeding is to determine a level of rates designed to give the subject utility the opportunity to receive the identified revenue level rather than providing a guarantee of that level.

OTS MB at 24.



OTS quotes its witness for further support:
 Q.
Is UGI’s proposed CD Rider against the legislative intent of Act 129 and public policy regarding recovery of lost revenue resulting from the implementation of EE&C programs?
A.
Yes.  The Commission clearly states:  “[t]he Commission will permit the recovery of all reasonable and prudent costs incurred in implementing and managing a voluntary EE&C plan through a reconcilable adjustment clause under section 1307 of the Public Utility Code, 66 Pa. C.S. § 1307.” See, Secretarial Letter at page 2.  It can reasonably be inferred, by non-inclusion in the above quoted statement, that the Commission’s intent is to NOT allow the recovery of lost revenue through the use of the reconcilable adjustment clause as proposed by UGI.  Furthermore, UGI’s request to do so by way of its proposed CD Rider is contrary to the legislative intent of Act 129, contrary to the public policy implied in the Commission’s Implementation Order and the Commission’s past treatment of large EDCs and contrary to the obvious intent of the plain language of the Secretarial Letter.  If the Commission were to allow UGI to use its proposed CD Rider in this manner it would cause a rift between the Commission, Large EDCs, the customers of Small EDCs and the public in general.
OTS Stmt. No. 1, pp. 13-14.


The above statements of OTS Witness Granger are equally relevant to the Company’s alternative proposal for regulatory asset treatment, first introduced in the rebuttal testimony of Company Witness McAllister, in order to recover revenues in that manner rather than through the proposed CD Rider identified in the filing.  UGI-Electric Stmt. No. 3R, pp. 7-10.

As such, OTS recommends that the Commission modify the Company’s proposed plan the [sic] eliminate any revenue recovery mechanism, whether through an additional rider or through the establishment of a regulatory asset.

OTS MB at 25-26.

OCA


OCA is careful to recognize that the Company seeks to use two separate rate mechanisms in connection with its Plan:  for recovering the costs of development and implementation of the Plan, a reconcilable automatic adjustment charge under Section 1307 of the Public Utility Code, and for recovering lost revenues that result from implementation of the Plan itself, a separate automatic adjustment charge (Conservation Development Rider, or CD Rider).  OCA opposes the CD Rider and urges the Commission to reject it.



The December 23, 2009 Secretarial Letter specifically acknowledges that Act 129 authorizes the recovery of all reasonable and prudent costs incurred in the provision or management of an EE&C plan through a reconcilable adjustment clause under Section 1307, and the Secretarial Letter extends that mechanism to small EDCs’ plans.  


However, the second mechanism is stringently opposed.  OCA opposes the recovery of lost revenue regardless of the method used to collect it, citing Act 129:
(2)
Except as set forth in paragraph (3), decreased revenues of an electric distribution company due to reduced energy consumption or changes in energy demand shall not be a recoverable cost under a reconcilable automatic adjustment clause.
(3)
Decreased revenue and reduced energy consumption may be reflected in revenue and sales data used to calculate rates in a distribution base rate proceeding filed by an electric distribution company under section 1308 . . . .

66 Pa. C.S § 2806.1(k)(2) and (3).




The express provisions of Act 129 prohibit the recovery of decreased revenue resulting from reduced energy consumption associated with implementation of energy efficiency and conservation programs through the use of a reconcilable automatic adjustment clause.  

In other words, decreased revenues are to be recognized on a prospective basis only by being accounted for in the revenue projections filed in a future rate case.  The General Assembly has thus given strong public policy guidance with regard to this issue.  Reduced revenue may not be recovered by means of a surcharge, only as part of a base rate case and then only by reflecting that reduction in the prospective revenue and sales data submitted for the purpose of determining the new rates.  OCA MB at 12.  



OCA argues further that UGI Electric’s proposal relating to lost revenue is highly speculative:
The essence of the proposal is the UGI-Electric be allowed to link its lost revenue to a “deemed savings” value.  The “deemed savings” will be established in the course of developing and adjusting the statewide Technical Reference Manual for Pennsylvania . . . .

OCA Stmt. No. 1 at 22.
Additionally, this approach would involve a relatively small energy efficiency program which means that the estimation and quantification of energy savings would not be subject to a rigorous evaluation, measurement and verification analysis.  The derived lost revenue will most likely be based on “deemed” energy saving values as referenced in the rebuttal testimony (See Witness McAllister Rebuttal page 9 line 4).  The proposal clearly suggests a process which is unable to precisely quantify energy savings attributable to the Plan.  This proposed approach would lack accuracy, verifiability and introduces other problems.  Specifically, UGI-Electric is seeking permission to estimate savings, derive lost revenue values and then apply an interest rate to those theoretical lost revenues.  Once estimated and authorized, the applicant would charge all those costs plus interest to customers disaggregated by rate class over a prospective three year timeframe.  The applicant has not included a methodology or means to track the corresponding expenses that have been avoided as a result of energy efficiency programs.
OCA St. No. 1-S at 16.



In addition, OCA argues that UGI-Electric’s proposed use of the TRM is unfounded and unsupportable:

From this passage, it is clear that the TRM is intended as a vehicle to estimate the energy savings from implementation of various energy efficiency measures.  In addition, the algorithms and methodologies set forth in the TRM are to be used by EDCs to measure and verify savings as part of an evaluation process to determine if the measures and programs are working as projected.  There is no mention anywhere in the TRM that the energy savings it identifies are to be used for the purpose of setting rates for the EDCs.  This is not its purpose and any reliance on it for such a purpose is misplaced.
OCA MB at 15-16.

OCA posits that the erosion of revenue to UGI Electric will not mean erosion of revenue to UGI as a corporate entity:
Q.
Does UGI-Electric have a strategy to mitigate revenue erosion resulting from such a fuel substitution initiative?
A.
Yes, if UGI-Electric receives compensation for lost revenues in a decoupling mechanism as it requested, UGI-Electric will not experience revenue loss resulting from the fuel substation technologies. The net result would be:
a. UGI-Electric would pay a large (more than likely incremental cost) incentive for customers to switch to natural gas or propane which would be recovered from electric ratepayers.
b. UGI-Electric would receive a lost revenue compensation to make it whole for reduced sales due to fuel switching, again paid for by electric ratepayers.
c. UGI Penn Natural Gas would increase revenues for gas delivery for all natural gas delivered to UGI-Electric customers who switched to natural gas. UGI Penn Natural Gas’ earnings are a function of its delivery volumes which would increase.
d. UGI Energy Services [UGI-Electric’s affiliated natural gas supplier] and Amerigas would supply at least some of the switched loads.  These would be further profit centers resulting from the fuel switching program.
e.
UGI’s holding company would suffer no loss, and as a result of UGI-Electric’s loss revenue compensator plus the earnings of UGI-Electric’s affiliates would probably gain.

OCA St. No. 1 at 13; OCA MB at 17.


OCA argues that the Company’s request to recover lost revenues is contrary to the express public policy of the Commonwealth, results in impermissible single-issue ratemaking (see OSBA position, below), would produce unjust and unreasonable rates because it is based on speculative estimates of energy savings, it would rely upon a document not intended for ratemaking purposes, denial would not necessarily lead to an earlier base rate case for the Company, and the revenue reductions for this Company would be offset by revenue increases for other UGI affiliates.  OCA urges the Commission to reject this provision.  OCA MB at 17-18.
OSBA


OSBA Witness Knecht expresses strong opposition to the automatic adjustment mechanism:
In addition to this apparent legislative proscription [under Act 129], other basic ratemaking principles also argue against the adoption of the CDR.  Under current rate design principles in Pennsylvania, load changes related to conservation, weather, or economic fluctuations are not subject to automatic adjustment mechanisms.  Adopting such a mechanism that applies to only one type of conservation program (but excludes all other conservation programs, including those undertaken by customers themselves) is inconsistent and represents single-issue ratemaking.  For example, any load growth experienced by UGI Electric related to new customers, or to existing customers, is not subject to a similar reconciliation mechanism.  To the extent that UGI Electric desires to adopt a rate ‘decoupling’ mechanism to reduce the impact of load fluctuations on its bottom line, it should make such a proposal in the context of a base rates proceeding.
OSBA Stmt. 1 at 10; OSBA MB at 12.


OSBA opines that the Company’s proposed substitution of a regulatory asset treatment to recover the assumed lost distribution revenue margins instead of the CD Rider is no more acceptable:
The regulatory asset proposal suffers from the same single-issue ratemaking problem as the CDR.  The regulatory asset would compensate UGI Electric for any deemed loss of revenues associated with the EE&C Plan, but would not permit offsetting adjustments to be considered.  Moreover, as UGI Electric’s current rates appear to exceed its costs based on its financial filing, deferring costs in a regulatory asset would be doubly inequitable, in that it would require future generations of UGI Electric’s ratepayers to pay for the Company’s over-recovery of costs today.

OSBA Stmt. 3 at 3; OSBA MB at 12.



OSBA Witness Knecht points out that the Company’s thinly veiled threat of bringing a base rate sooner if the automatic adjustment clause is disallowed does not withstand scrutiny.  Following Mr. Knecht’s analysis which concluded that the reduction in the Company’s return on equity would not be sufficient to justify the cost of a base rate case, OSBA Stmt. 3 at 2, and UGI Electric’s Witness’ McAllister’s rejoinder which argued that the reduction would be greater than Mr. Knecht projected, UGI Electric Stmt. 3-RJ, the drop was still insufficient to trigger the filing of a base rate case.  OSBA MB at 13-15.


In addition, it is because of the presence of the automatic adjustment mechanism that the fuel switching programs fail.  Where the fuel switching programs decrease the usage by UGI Electric customers, it necessarily increases the usage of the UGI affiliates.  Therefore, where UGI Electric customers are required to make UGI Electric whole through the CD Rider, and revenues of affiliates are increased, the overall revenues of UGI Corporation are increased.  “Rather than a conservation measure, fuel switching would become a profit-maker for the totality of UGI Electric and its affiliates.”  OSBA MB at 15-16.


OSBA promotes denial of the CD Rider as well as denial of regulatory asset treatment of the reduction in distribution revenues.



UGI Electric responds to the opposition by denying that there is a regulatory prohibition:

Of course, there is no general prohibition against single‑issue rate-making.  The Public Utility Code expressly permits single-issue ratemaking pursuant to Section 1307.  See, e.g., Popowsky v. Pa. Publ. Util. Comm’n., 13 A.3d 583, 593 (Pa. Cmwlth. 2011).

UGI Electric RB at 10.

Disposition


This case is easily distinguishable and is not persuasive. In fact, the Commonwealth Court specifically stated:
Section 1307(a) of the Code, Masthope, PIEC, and Popowsky 2005
 support the proposition that surcharge recovery is available under Section 1307(a) of the Code (1) where expressly authorized by the General Assembly, or (2) where an expense is easily identifiable and beyond the utility’s control.  The basis for this distinction lies with the PUC’s review under Section 1307(a) of the Code, which this Court described in Masthope as follows: [T]he [PUC]’s review is appropriately characterized as preliminary and cursory.  Indeed, the very function of the typical automatic adjustment clause is to permit rapid recover of a specific, identifiable expense item, with a more comprehensive analysis upon reconciliation of actual costs with previously projected costs used to establish the effective rate.  The initial process is essentially a mathematical review of the projections provided by the public utility.  Masthope, 581 A.2d at 1000 (emphasis in original).  Only where the “mathematical” review performed under Section 1307(a) of the Code is inadequate to determine whether a surcharge is “just and reasonable,”
 is express statutory authority required for surcharge recovery.  
Popowsky v. Pa. Publ. Util. Comm’n, 13 A.2d 583, 591 (Pa. Cmwlth. Ct. 2011)(Popowsky 2011).  



Here, the proposed mechanism is not expressly authorized by the General Assembly, and the expense is not “easily identifiable and beyond the utility’s control.”  Rather, the expense is within the utility’s control because it is incurred as part of a voluntary EE&C plan which is required to prove that the costs are “reasonable and prudent,” Secretarial Letter of December 23, 2009 at 2, before they can be recouped.  Granting this mechanism would be directly contrary to the express language of the Commonwealth Court in Popowsky 2011, above, because it would grant automatic recovery of costs without the evaluation of whether they were reasonably and prudently incurred.    


As the parties are quick to point out repeatedly, this is a voluntary Plan, and as such, the costs arising from it cannot be labeled “extraordinary,” such as storm recovery costs, or the increased security costs in the wake of the September 11 attacks.  See Popowsky 2004.
 


UGI Electric argues that the lost revenue would be quite easy to quantify because the TRM produces an amount for “deemed savings” for measuring electricity savings for conservations programs.  UGI Electric MB at 25-26; RB at 12-14.  However, “The ‘deemed savings’ are not the type of empirically verified savings upon which lost revenues should be measure for purposes of determining what customers pay.”  OCA RB at 8.  

The proposal clearly suggests a process which is unable to precisely quantify energy savings attributable to the Plan.  This proposed approach would lack accuracy, verifiability and introduces other problems.  Specifically, UGI-Electric is seeking permission to estimate savings, derive lost revenue values and then apply an interest rate to those theoretical lost revenues.  Once estimated and authorized, the applicant would charge all those costs plus interest to customers disaggregated by rate class over a prospective three year timeframe.
OCA St. No. 1-S at 16; OCA RB at 8-9.


 The TRM is not meant to be used for rate-making purposes, and relying on this measure for use in an automatic adjustment mechanism would result in unjust and unreasonable rates.


UGI Electric avers that the lack of inclusion of small EDCs in Act 129 translates into no restrictions on the cost recovery mechanisms for those filed voluntarily:
If the legislature had wanted to require small EDCs to file EE&C plans and to prevent them from recovering the resulting lost revenues outside of the context of a base rate case, it would have drafted the statute to include small EDCs within the provisions of Section 2806.1.  It did not.  Rather, it expressly excluded small EDCs from the provisions of the Act.

UGI Electric MB at 19.



Because Act 129 does not require small EDCs to participate, UGI Electric argues that the prohibitions and guidance regarding cost recovery should not apply to small EDCs.  This is not persuasive.  Obviously, if the legislature had wanted to include small EDCs in Act 129, then it would have done so, and if it had, it would have included specific direction regarding cost recovery.  Act 129 does not require small EDCs to file the EE&C plans, and therefore, there was no reason to include a ban on lost revenue recovery mechanisms specific to voluntary plans filed by the smaller companies.  It does not follow, however, that the lack of a specific ban makes inclusion of that mechanism a good idea.  It is far more logical to expect that, if the smaller EDCs decide to participate in energy conservation programs similar to the large EDCs, they can expect to recover their costs in a manner similar to the large EDCs.


The most convincing arguments are those advanced by the public advocates and large industrial users groups regarding public policy and consistency with traditional rate-making principles:  an adjustable rate mechanism would be “in direct contradiction to what the Legislature and the Commission explicitly prohibited when drafting and implementing Act 129.”  OTS Stmt. 1 at 10.   It would be contrary to the express public policy of the Commonwealth; it results in impermissible single-issue ratemaking; it would produce unjust and unreasonable rates because it is based on speculative estimates of energy savings; it would rely upon a document not intended for ratemaking purposes; its denial would not necessarily lead to an earlier base rate case for the Company; and the revenue reductions for this Company would be offset by revenue increases for other UGI affiliates.  OCA MB at 17-18.


The revenue recovery mechanism is disallowed.  The possible withdrawal of the Plan due to the disallowance of this mechanism is preferable to allowing the mechanism.  If the Company believes that it is not capable of carrying out the terms of its Plan without the automatic revenue recovery mechanism, then the Plan should be withdrawn until such time that a more affordable Plan can be developed.  If the Company chooses to continue with the Plan, the remaining issues are discussed below.
2)
Elimination or Modification to Fuel Switching Program TC "2)
Elimination or Modification to Fuel Switching Program" \f C \l "5" 


The parties rely upon the Act 129 Fuel Switching Working Group Staff Report, dated April 30, 2010, at Docket No. M-00051965, adopted by the Commission through Secretarial Letter issued May 21, 2010, reproduced as OTS Exhibit No. 1, Schedules 3 and 4.  Although the stakeholders “could not reach a true consensus on any of the topics raised,” a Commission Staff recommendation was included following a discussion on each of the topics.  

No. 2.  Is it appropriate for electric customers to be subsidizing a conversion from electric to another fuel source?
*

Staff Recommendation

Staff agrees with UGI’s position that in so far as fuel switching programs are shown to be a cost-effective means to meet the energy reduction requirements of EDCs, there is no reason to preclude an EDC from offering such programs as part of its EE&C plan portfolio.  The decision to implement cost-effective fuel switching programs, like other potential modifications to an EDC’s EE&C plan, should be developed through the stakeholder process and submitted for Commission approval through the processes set forth in the Implementation Order, where the Commission can determine whether the proposed subsidies are reasonable and in the public interest.
Staff Report at 7-8.  

*

4.
If permitted, should there be a cap on the level of subsidy provided; if so, what should that cap be?

*

Staff Recommendation

Staff agrees with the positions of SEF and OSBA that, for the purposes of the TRC test, EE&C plan incentive payments are irrelevant.  As such, staff finds that a strict cap on such payments may not be necessary.  However, staff finds that EE&C plan incentive payments should be limited to the extent that excessively high incentive payments for any fuel switching program detract from the ability of an EDC to fund other programs and maintain a diversified portfolio of EE&C programs.  Again, the amount of incentives to be offered in any proposed fuel switching measure should be developed through the EDC’s EE&C plan stakeholder process and presented for Commission approval through the processes set forth in the Implementation Order.
Staff Report at 9-11.
*
10.
Fuel Neutrality
Staff Recommendation

Staff agrees with FirstEnergy and PPL that the consideration of fuel switching programs must be fuel neutral.  Staff recommends that any fuel switching program that passes a cost-effectiveness test and assists the EDC in meeting its consumption and demand reduction targets should be allowable within an EDC’s EE&C plan.  Therefore, proposed fuel switching programs, regardless of fuel type, should be developed through the EDC stakeholder process and presented for Commission approval through the processes set forth in the Implementation Order.

Staff Report at 22-23.



At the time of the preparation of this Recommended Decision, the Commission’s own standard for fuel switching is not final.  In the Tentative Order  entered May 6, 2011, the Commission states:

The Commission proposes to adopt the fuel switching provisions as set out in the FSWG Staff Report.  The 2002 CA SPM provides guidance on the costs and benefits that should be included in the TRC test for fuel switching programs.  We propose to use the 2002 CA SPM as a guide for defining the costs and benefits that should be included in the TRC test for fuel switching programs.  Other proposed fuel source substitution programs should also use the 2002 SPM as a guide in the cost/benefit analysis of each proposed program.

Tentative Order  at 19.



With these directives in mind, the parties’ positions are considered.  
UGI Electric


The Company argues that fuel switching is legal and “consistent with the full‑fuel-cycle concept that has been embraced by the Department of Energy, NARUC , the AGA and the NRDC.”  UGI Electric Stmt. No. 2R at 14-18; UGI Electric MB at 33.  It warns that “Elimination or drastic modification to this component of the Plan, as proposed by the OTS and the OCA, has no basis.  It would upset the Company’s carefully balanced portfolio of energy conservation programs with no identifiable gains in savings.”  UGI Electric MB at 33.  The Company states that the Commission has already approved fuel switching programs for PPL Electric, PECO and FirstEnergy.  SEF Stmt. 1-S at 3; UGI Electric Stmt. No. 2RJ at 2-3.  UGI Electric MB at 34.


UGI Electric points out that the EE&C Plan offers nine programs, and of these, two involve fuel switching:  Home Energy Efficiency Incentives, Exhibit 1 at 57 and 64.  
A review of the details of the actual programs reveals that fuel switching measures are expected to produce slightly less than half of the total of TRC net benefits of $15.2 million, and slightly less than half of the total $8.6 million in Plan costs over 3 years. . . .  The electric and natural gas water heater switching program alone accounts for almost a third of the Plan’s overall TRC Net Benefits, with a TRC Benefit/Cost ratio of 2.08.  UGI Electric Exhibit 1 at 62.  On an overall basis, the Plan’s TRC Benefit/Cost ratio is 2.04, far in excess of the 1.0 minimum TRC test parameter applied to the larger EDCs’ EE&C plans in the Act 129 proceedings.  See UGI Exhibit 1 at 70.

UGI Electric MB at 35.



The Company states that only three fuel switching programs are identified in the TRM:  domestic hot water electric to gas; domestic hot water heat pump to gas; and electric heat to gas heat.  UGI Electric Stmt. 2RJ at 14; UGI Electric MB at 36.  All three are included, in addition to propane, purportedly for those customers who do not have access to gas, and solar thermal water heating pursuant to a stipulation with SEF which amends the Plan.  SEF MB at 8‑10.

As a result, UGI Electric’s fuel switching programs presently include every fuel that any party has suggested is cost effective.  Accordingly, UGI Electric’s plan, as modified, clearly fulfills the Working Group Report’s definition of fuel neutrality.

UGI Electric MB at 36.



UGI Electric charges that the public advocates’ concern that fuel switching will benefit the Company’s affiliates is misplaced.  The switch from electric to another fuel source will inevitably benefit the provider of that source regardless of whether the source provider is an affiliate of the EDC.  It is, in fact, irrelevant to the evaluation of the quality of the Plan itself.  If the Plan meets the definition of “cost-effective,” then the goals of Act 129 are met regardless of which entity obtains additional customers.  UGI Electric states:
It has “considered [c]ost-effective fuel switching measures” as part of its EE&C Plan, it has addressed “the design of fuel switching programs” through its stakeholder process, and it has invited into the Plan the only additional serious proposal for an alternative fuel source, all as suggested by the Working Group Report and the Commission’s Secretarial Letter approving it.
UGI Electric MB at 38.

OTS


OTS opposes including the fuel switching programs in the Plan because they are not fuel neutral.  The wording of the programs “appear to steer UGI-Electric customers toward only natural gas as an alternative fuel source.  OTS Stmt. No. 1, 0. 18.  OTS notes in particular that in all, the proposed fuel switching programs encompass thirteen pages within UGI’s EE&C plan and that the word “propane” appears only once, and the words fuel oil, solar, biomass, and solar thermal do not appear at all.  EE&C Plan. Pp. 57-69.  OTS Stmt. No. 1, p. 18. OTS MB at 29.



OTS Witness Granger points out that there is a corporate benefit to this portion of the Plan because the fuel switching programs result in UGI Utilities, Inc., receiving a “triple benefit.”
(1) UGI will receive a reimbursement for all incentives paid to customers that switch to natural gas appliances through the implementation of the proposed EEC Rider; (2) UGI-Gas, a division of UGI Utilities, will acquire new customers as a result of the customers incentivized purchases of natural gas appliances; and (3) UGI-Electric will receive reimbursement for the lost revenues resulting from the implementation of the fuel switching programs, and the loss of the UGI‑Electric customers to UGI-Gas, through the use of the proposed CD Rider.

OTS MB at 29-30.


“Furthermore, the fuel switching programs proposed by UGI, whether intentional or not, will result in the parent corporation UGI Utilities, Inc. (“UGI Utilities”) receiving a triple benefit, since:  (1) UGI will receive a reimbursement for all incentives paid to customers that switch to natural gas appliances through the implementation of the proposed EEC Rider; (2) UGI – Gas, a division of UGI Utilities, will pick up the “new” customers as a result of the UGI-Electric customers incentivized purchases of natural gas appliances; (3) UGI-Electric will receive reimbursement for the lost revenues resulting from the implementation of the fuel switching programs, and the loss of the UGI – Electric customers to UGI – Gas, through the use of the proposed CD Rider.

I therefore reiterate my recommendation in my direct testimony that the Commission instructs UGI to remove the fuel switching programs from its proposed EE&C Plan.  See OTS Statement No. 1, pp. 14-20.  I also stand by my recommendation that the excessive incentives be scaled back.  See: OTS Statement No. 2, p. 20, lines 17.

OTS Stmt. 1-SR at 19-20.



OTS recommends that the Commission reject the Plan in its entirety, but in the alternative, should the Commission choose to approve it, then OTS recommends that the Commission modify the Plan to remove the fuel switching programs.  


If however, for some reason the Commission authorizes the inclusion of a fuel switching program as part of UGI-Electric’s EE&C Plan, OTS recommends that, at the very least, all Tier I alternative energy sources be included as available choices, and cannot be considered fuel neutral simply by adding just solar thermal systems (as proposed in the Company/SEF Stipulation) to the narrow group consisting of just UGI-Electric affiliates’ gas and propane.  OTS Stmt. No. 1-R, pp. 3-5.

Fundamental fairness dictates that the ratepayers paying for the fuel switching program should be granted the widest choice of energy sources and the decision should not be left up to the Company to arbitrarily limit those choices, particularly given that UGI-Electric’s corporate parent has a profit motive for focusing on natural gas and propane.

OTS RB at 13-14. 

OCA


OCA emphasizes that it does not object to the inclusion of an appropriately designed and reasonably targeted fuel switching program as a part of UGI-Electric’s overall EE&C Plan.  “Rather the OCA’s concerns relate to the manner in which UGI-Electric proposes to implement its fuel switching programs.  Fuel-switching should not be designed or targeted to build natural gas load at electric ratepayers’ expense and, if done, it should ensure efficiency in all aspects of the specific targeted application.  OCA MB at 18.

OSBA


OSBA argues that fuel switching programs may be consistent with the TRC Test requirements and may result in net reductions in energy consumption but where the reduction in electric load as a result of conversion to natural gas will involve an increase in natural gas load, and the increase in distribution revenues to the Company affiliates, there is, in effect, a single‑issue rate-making device in place to protect UGI Electric from margin losses and no comparable single-issue ratemaking mechanism in effect to recognize the gain in revenues achieved by the UGI affiliate gas company.  The result is a profit-making scheme for the UGI Corporation.  OSBA MB 1at 15-16.

Incentive levels


The Plan proposed incentive payments to customers who switch from electric for water heating and clothes drying that equal 100% of the anticipated incremental cost the customer will incur in making the fuel switch, and an incentive payment to customers who switch from electric heating that equals 75% of the anticipated incremental cost the customer will incur in making the switch.  UGI Electric Exhibit 1 at 57.  For the home heating program, the incremental cost includes infrastructure costs associated with necessary line extension and internal piping, capped at 75% of the average level of such costs, $1,500.  UGI Electric Exhibit 1 at 57; UGI Electric Stmt. 2RJ at 9; Tr. 59-71; UGI Electric MB at 38.  



The Company admits that “We do not precisely know the level of incentive required to move this market in a significant way,” UGI Electric Exhibit No. 2RJ at 9; UGI Electric MB at 39.  But, because customers rarely convert from an electric appliance to a gas appliance, and because electric customers do purchase high efficiency equipment, the Company believes that the incentives must be set at higher levels than those set for the more traditional conservation and energy efficiency programs.  UGI Electric Exhibit No. 2RJ at 9; UGI Electric MB at 39.  Because the Company does not know what incentive amount is required in order to induce a customer to switch, it believes it would be better to err on the side of incentives which are too high in order to achieve success for the plan.  If it turns out to be overly successful, the amount can be reduced in the future.  UGI Electric Stmt. 2R at 21; UGI Electric MB at 39-40.


While admitting that its own figures are based on conjecture and speculation, the Company criticizes the OCA and OTS witnesses for their opinions that the incentives are too high.



OTS avers that it makes more financial sense to initially provide less generous payments to customers and subsequently raise the payment levels if the success level of the fuel switching programs were less than anticipated.  OTS RB at 14.


A principle concern is the size of the incentives offered.  At the level proposed, the program “may build load for UGI-Electric’s natural gas and propane affiliates at UGI‑Electric ratepayers’ expense. . . . To address the OCA’s concerns about the too-generous level of fuel-switching incentives, its witness Mr. Crandall recommends that UGI-Electric reduce its fuel-switching incentive levels by 50%.  OCA St. No. 1 at 20: OCA MB at 18-19.



OCA avers that it is unnecessary to include costs of infrastructure in the incentives because the customer will be saving money on operating the appliance because natural gas is less expensive than electricity.  

Any switch to natural gas will be [sic] benefit the customer on an overall basis.  Therefore, it is inappropriate to ask the customers of UGI-Electric to pay for gas infrastructure costs that ultimately redound to the benefit of the natural gas supplier.  Further, paying for infrastructure costs should not be necessary when one considers that in making a switch from electric to gas, the customer will realize operational savings over the life of the new appliance.  

OCA MB at 19-20.



Therefore, it is not necessary for the customers to pay 100% of the incremental cost of a fuel switch to achieve success in the program.  Generally, the OCA Witness Crandall states that a 100% rebate is not needed in order to induce customers to participate, especially when programs are new and participation targets are low.  OCA Stmt. 1-S at 5; OCA MB at 20; OCA RB at 13.



OCA points out that the $4,850 offered for conversion from an electric space heating system is 75% of the maximum estimated cost of the conversion, and therefore, any customer who manages the conversion for less than the maximum estimated cost will be over‑incentivized.  OCA MB at 23-24.  



The size of the incentives should be brought into line with the other EDCs that offer them. In particular, PPL offers $300 towards a heat pump water heater, and Allegheny offers $225 towards a new water heater. UGI-Electric’s $900 is far too high and should be cut by at least half. Allegheny offers $25 toward a new dryer, and UGI-Electric’s rebate of $830 should be cut by half.



Allegheny and PECO will replace a non-functioning furnace for low-income customers while PPL offers $550 for a high-efficiency gas furnace for its Rate Thermal Storage customers only. UGI-Electric’s $4,850 is far too high to justify charging its customers for the subsidy, and the incentive should be cut to no more than $1,000.



No incentive financed by the other ratepayers should exceed 50% of the cost of the replacement.

Air conditioning


The Company is proposing to condition its incentive payment for a gas furnace conversion on the customer installing electric air conditioning:
The cost of air conditioning is included in determining the cost-effectiveness of UGI Electric’s space heating fuel switching program because the evaluation assumes that the natural gas furnace will be displacing an electric source heat pump that provides both heating and cooling.  Accordingly, the only way to evaluate a program that replaces a heat pump with a natural gas furnace is to include the costs of providing cooling to the home, which would be done with a central air conditioner.  UGI Electric Stmt. 2R at 22; UGI Electric MB at 41.



While the cost of air conditioning is included in the determination of cost-effectiveness, the plan does not provide payment for any portion of the air conditioning unit.  UGI Electric MB at 42.

Low Income Customers and Fuel Switching


The Company asserts that it has designed its programs to achieve energy reductions for its low-income customer segment by providing free or reduced pricing for those customers.  Petition at 10.  The role of low income programs in EE&C plans is an important one.


Act 129 required that the EE&C plans of the larger EDCs include specific energy efficiency measures for households at, or below, 150% of the federal poverty guidelines.  The number of measures is required to be proportionate to those households’ share of the total energy usage in the EDC’s service territory.  See 66 Pa.C.S. § 2806.1(b)(1)(i)(G).  The “sole methodology for determining compliance with Act 129 through 2013,” is the EDC’s number of specific measures according to the estimated usage data for the low-income sector set forth in the Report of the Act 129 Low-Income Working Group, Docket No. M-2009-2146801 (March 19, 2010), released and adopted by Secretarial Letter dated April 29, 2010)(LIWG Report):

In its Orders
 approving the EE&C Plans, the Commission recognized that the EDCs do not maintain information on energy usage by customer income level that could be used to determine low-income households’ share of total energy usage in the EDC’s service territory.  To ensure that such energy usage data would be available in the future, the Commission directed that a working group be formed to develop implementation standards for deploying proportional EE&C measures to low-income households. Specifically, the Low-Income Working Group (LIWG) was asked to identify the standardized data that would be used to determine the low-income households’ share of total energy usage in the service territory. 

April 29, 2010 Secretarial Letter.



The LIWG Report also stated that EDCs must report on a quarterly basis, actual energy reductions from each customer sector, including the low-income sector, and each sector’s proportion of the total energy reductions.  Id. at 8.  Importantly, while the data on actual energy reductions by sector will not be used to determine compliance with Act 129, it may be used to gauge the effectiveness of programs for low income households and may serve as the basis for adjustments to EE&C plans in the future.  LIWG Report at 7-8.  




The Act 129 Fuel Switching Working Group (FSWG) Staff Report dated April 30, 2010 at Docket No. M-0051965, adopted by the Commission through Secretarial letter issued May 21, 2010, recommends that EDCs be permitted to consider fuel switching programs for low income customers in three scenarios where fuel switching may be cost effective as well as beneficial to health and safety as described by PULP (Public Utility Law Project).  The three are:  (1) where a customer’s electric heating system is broken; (2) where repairing or replacing a broken down gas furnace/heating system (household may be using electric space heaters); and (3) replacing highly inefficient electric baseboard heat.  FSWG Report at 20-22.  The Staff Recommendation is to include these programs “to the extent that these programs would be shown to be cost-effective and assist the EDCs in meeting the Act 129 consumption and demand reduction targets. . . .”  FSWG Report at 22.  


Recognizing the limitations of a voluntary EE&C plan for a small EDC, the Commission has the option of finding that the low-income requirements of Act 129 as set forth in more specificity by the LIWG Report, do not apply to the small EDCs.  It is possible that the cost of compliance with this requirement of Act 129 would simply be too high to implement and that UGI Electric is excused from that compliance.  Or, another method of measuring the effectiveness of the low-income programs may be used for UGI Electric.  The Commission has recognized the difficulties in gauging effectiveness of low-income-targeted programs and has used an alternative:


The LIWG Report states that, while the data on actual energy reductions by sector will not be used to determine compliance with Act 129, it may be used to gauge the effectiveness of programs for low income households and may serve as the basis for adjustments to EE&C plans in the future.  LIWG Report at 7-8.  We believe there may be low-cost means for PPL to estimate low-income participation in EE&C measures that are available to all customers.  For example, PPL’s Efficient Equipment, Residential Energy Assessment and Weatherization, Appliance Recycling, Direct Load Control, Renewable Energy, Time of Use, Energy Efficiency and Behavior programs all requires the customer account number and address for participation.  This account information may enable an EDC to identify low-income participants.  To facilitate the development of this data, we direct PPL to work with the Commission’s Bureau of Consumer Services and Bureau of Conservation, Economics and Energy Planning to develop the methodology to generate estimates of low income participation across all relevant EE&C measures.  The objective of this collaboration is for PPL to include these estimates in its future annual EE&C reports to the Commission.  This collaboration shall begin within thirty days of the date of entry of this Opinion and Order and these estimates shall begin to appear in PPL’s next Act 129 Annual Report.
Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan, Docket No. M‑2009‑2093216 at 30 (Opinion and Order entered May 6, 2011)  



If the Commission chooses to hold UGI Electric to the standards of Act 129 or to at least include programs specific to low-income customers consistent with the policy of Act 129, then the Plan should provide programs specific to the low-income sector with the number of measures proportionate to those households’ share of the total energy usage in the Company’s service territory.  Strictly applying Act 129 standards, the Company would need to: (1) calculate the number of specific low-income measures it must provide based on usage; (2) develop the measure(s) using the method provided in the LIWG Report or that alternative method from the Petition of PPL Electric Order, above; and (3) address how the Company will track actual energy reductions from each sector and each sector’s portion of the total energy reductions. 



OCA opposes offering incentives to low-income customers to switch to propane because propane is an unregulated fuel source and the customers would lose the protections afforded such customers under the purview of the Commission.  OCA MB at 26-27.  OCA notes that it does not oppose switching from electric water heating to solar thermal water heating for any customer, including low-income customers.  The difference is that the customer with solar thermal water heating,
. . . the customer would still be relying on a regulated fuel source for space heating and backup water heating and would still be using electricity for other household needs.  In addition there is no ongoing payment obligation owed to a supplier of the energy that comes from the solar thermal device.  Thus the protections for payment-troubled customers that exist in the Public Utility Code and regulations would not be needed in such a case.  The issues regarding conversion of all energy service to propane are much different than solar hot water heating.  The OCA reiterates its concern for propane conversions for low-income customers and urges the Commission to direct UGI-Electric to drop this incentive for low-income customers from its program.

OCA RB at 15.   



While OCA displays honorable intentions regarding its desire to protect low‑income customers, there is a limit to protecting consumers and a point where the low‑income consumer must be permitted to exercise freedom of choice – the same choice that is available to other consumers.  There may be circumstances where the best choice for a low‑income customer is to switch to another fuel source, even when it means giving up the consumer protections available to customers of certificated EDCs.  Not extending the opportunities to a class of customers because they are low-income is tantamount to discrimination, and there is no basis for it here.


However, the requirement that an EDC offer conservation programs to low‑income customers is meritorious and should be applied to the small EDC as well as the large.  UGI Electric will be directed to include such programs in its Plan.

High efficiency appliances


The Plan does not require that the appliances which are being subsidized with ratepayer money be high efficiency gas appliances:
This unnecessarily increases energy consumption and costs.  It contributes to the impression that the proposed fuel switching program is intended to build gas load and increase company revenues rather than to save energy.

OCA Stmt. 1 at 16; OCA MB at 25.   



OCA recommends that the use of high efficiency equipment should be a condition of receiving the incentive.  OCA MB at 26.  
. . . the Company’s apparent indifference for energy efficiency on the gas side of the switch seems completely at odds with the “full fuel-cycle” approach to energy efficiency that it has embraced in connection with this very program.   See Plan at 57.  In addition, as the OCA noted in its Initial Brief, in the Commission’s recent Tentative Order regarding Implementation of Act 129 of 2008 – Total Resource Cost (TRC) Test 2011 Revisions (2011 TRC Order
), on the topic of the efficiency of appliances involved in a fuel-switching program, the Commission indicated that its proposed resolution of the issue is that new equipment installed to replace electric equipment should be high efficiency equipment.  2011 TRC order at 20.
OCA RB at 14.



The OCA witness Crandall recommends modifying the Plan so that no incentive payment be offered unless the alternate fuel equipment selected is a high efficiency device.  OCA Stmt. 1 at 20.  The Company objects to this modification because the goal of this Plan is to reduce electricity consumption, which is the same regardless of whether the appliances replacing the electric appliances are high efficiency or not.  The Company argues that reducing gas consumption is the role of the gas company, not the electric company.  In addition, the Company warns that reducing the incentive payments and including the “high efficiency” requirement would be dangerous to the success of the Plan, because high efficiency appliances generally cost more than those which are not high efficiency.  UGI Electric MB at 42-43.



The Tentative Order addresses this issue quite succinctly:
a) Proposed Resolution

The Commission proposes that, where applicable, new equipment installed to replace electric equipment should be high efficiency equipment.
b) Discussion of Proposed Resolution

Act 129 encourages the most efficient use of electricity, and it would appear to be appropriate to encourage the most efficient use of natural gas or other fuels.

Tentative Order at 20.



Additional guidance exists in the statute:
“Energy efficiency and conservation measures”
(1) Technologies, management practices or other measures employed by retail customers that reduce electricity consumption or demand if all of the following apply:
(i) The technology, practice or other measure is installed on or after the effective date of this section at the location of a retail customer.
(ii) The technology, practice or other measure reduces consumption of energy or peak load by the retail customer.
(iii) The cost of the acquisition or installation of the measure is directly incurred in whole or in part by the electric distribution company.
(2)
Energy efficiency and conservation measures shall include solar or solar photovoltaic panels, energy efficient windows and doors, energy efficient lighting, including exit sign retrofit, high bay fluorescent retrofit and pedestrian and traffic signal conversion, geothermal hearing, insulation, air sealing, reflective roof coatings, energy efficient heating and cooling equipment or systems and energy efficient appliances and other technologies, 
practices or measures approved by the commission.

66 Pa. C.S.A. § 2806.1(m)(emphasis added).  




It makes little sense from an overall policy standpoint to encourage reduced usage of one form of energy without encouraging the best use of the substituted fuel, especially when funded at the expense of ratepayers.  For purposes of this Plan and the incentives it provides, appliances which are to be substituted for electric appliances are required to be highly efficient.  

Staff finds that the most effective manner in which to develop such guidance is through the annual TRM update process and the TRC test revision process set forth in the TRC Test Order.  As the Commission must consider various issues in approving any EDC EE&C plan revision, the particulars of any proposed fuel switching measure must be justified based on the evidence presented, to include, but not limited to, the intent of Act 129, the ability of such measures to assist the EDC in meeting the mandated targets, the costs and the benefits of such measures.

FSWG at 12-13.



Rebates not to exceed 50% of the appliances incremental costs for the purchase of appliances that meet or exceed Energy Star or other energy efficiency ratings. Where Energy Star does not provide an efficiency rating for a device, other standards, such as the federal minimum efficiency standards, may be used to establish eligibility criteria


Inclusion of Peak Load Reduction Targets


The Company points out that the Secretarial Letter of December 23, 2009, specifically requires that the small EDC propose reductions either to consumption or to peak demand, but not both.  
UGI Electric’s Plan proposes consumption reduction and, consistent with the actual levels required of large EDCs in Act 129, a reduction target of 3% over the first three years.  66 Pa.C.S. 2806.1(c)(2).  Moreover, although there is no requirement that UGI Electric additionally propose a peak load reduction target, the Plan goes beyond the requirements of the Secretarial letter and identifies anticipated peak load reductions that are anticipated to occur as a result of implementation of the Plan’s measures.  UGI Electric Stmt. 1 at 4; UGI Electric Exhibit 1 at 2; UGI Electric MB at 44-45.


The Company objects to the additional recommendations of OTS to require any EE&C plan to achieve peak load reductions that will effectuate a reduction in the greater electric power grid peak load demand for the 100 hours of highest demand.  OTS Stmt. 2 at 20-22. Behind this recommendation is the belief that peak load management and peak load reduction are essential parts of the management of the larger electric power grid and should be an integral part of any small EDC’s voluntary EE&C plan.  OTS Stmt. 1 at 20.  Further,
. . . while the EE&C plan of a small EDC will be seen to impact only the customers within its service territory, by virtue of each small EDC’s service territory existing within the larger electric power grid, any peak demand reduction achieved by any of the small EDC’s, no matter how small, will have a beneficial demand reduction impact on the larger electric power grid.  Therefore, if the Commission decides that pursuing consumption reduction and peak demand reductions within UGI’s electric service territory are worthwhile conservation and public policy goals; and, it is in the best interests of UGI Electric’s customers, then, more clearly defined and targeted peak load reduction programs should be part of the EE&C plan.  OTS Stmt. No. 1, pp. 20-22.

OTS MB at 31-32.



OCA and OSBA take no position on this issue.   
Disposition


Both parties are correct in their analyses of this issue.  While OTS’ statements are accurate and the inclusion of peak load reduction in Act 129 EE&C plans supports the importance of such programs, the Commission has specifically given the smaller EDCs the option of either energy consumption OR peak demand reduction objectives – and does not require both.  The Commission may revisit this issue in the future, but at the time of this Recommended Decision, the requirement is for either energy consumption or peak demand reduction objectives.
3)
Reduction in Total Plan Expenditure Levels TC "3)
Reduction in Total Plan Expenditure Levels" \f C \l "5" 


The Company states that “the Plan is substantially consistent with Act 129’s 2% cap on expenditures, with the exception of additional overhead expenses that the Company will incur in delivering the programs to customers, which amount to a mere 0.2% above the recommended cap.  UGI Electric Statement No. 2R at 6:14-20. . . .  Obviously, the 2% guideline is intended to produce a budget proportional to each EDC’s revenues, so that all, regardless of size, are spending the same proportional amount.”  UGI Electric MB at 45-46.


UGI-Electric projects annual costs of $2.867 million for its voluntary EE&C Plan, with a total budget of approximately $8.6 million for the three years of the Plan’s operation.
 UGI-Electric St. No. 3 at 4.  In developing its budget for the Plan, UGI-Electric was guided by, but not limited by, the 2% of annual revenue target set forth in Act 129, 66 Pa.C.S. § 2806.l(g).  


OCA argues that the Company has not justified its proposed expenditure level, “particularly in view of the fact that its fuel-switching incentive payment levels are unnecessarily high.  OSBA witness Knecht recommends that the average annual spending for the life of the Plan should be limited to 2% of annual revenues to be consistent with Act 129.  OSBA St. No. 1 at 9; OSBA St. No. 3 at 6.  The OCA concurs with the OSBA witness Knecht’s recommendation.”  OCA MB at 29.



OCA states that UGI-Electric has “not justified its proposed expenditure level, particularly in light of the fact that its fuel-switching incentive payment levels were so high.  The OCA submits that nothing in the Company’s Initial Brief provides the required justification.”  OCA RB at 16. 



OTS emphasizes that the December 23, 2009, Secretarial Letter states that while “the Commission will permit the recovery of all reasonable and prudent costs incurred in implementing and managing a voluntary EE&C plan, . . . the EDC submitting such a plan must justify the level of expenditures it proposes whether they meet the Act 129 cost limits or not.”  Secretarial Letter of December 23, 2009, at 2.  Mr. Granger recommends that in view of the 60,000 customers of the Company, or 60% of the 100,000 Act 129 large EDC, “the most prudent and appropriate course of action required a more limited plan expenditure level and that the Commission should so determine that the proposed 2% expenditure ceiling is too high given the smaller size of UGI-Electric’s customer base.”  OTS MB at 33.  


Mr. Granger explains that his recommendation that the UGI Electric EE&C Plan be capped at 1.2% is so that the smaller number of customers will not be burdened with a larger overall cost.  EDCs with a customer base of 100,000 or larger are limited to a 2% ceiling to keep the overall cost to each customer reasonable.  Two percent spread over a million customers is likely much lower than two percent spread over 100,000, as the start-up costs of some of the programs will be quite similar in both instances.  Therefore, if 2% of 100,000 is an acceptable cost, then the same percentage for the 60,000 customers for this company will be 1.2% overall.  OTS Stmt. 1-S at 13-14.



Mr. Granger continues by expressing his concern that it may not be possible for a small EDC such as this one to offer an EE&C Plan which is cost effective and in the best interests of its customers.  He recommends that the Commission require UGI – Electric to resubmit its voluntary EE&C Plan with a proposed expenditure limit of 1.2% of its total annual revenue as of December 31, 2006, absent the CD Rider and the Fuel Switching programs. See, OTS Statement No. 1, p. 24, lines 308; OTS Stmt. 1-S at 14.



UGI Electric argues that two percent is two percent, and the “guideline is intended to produce a budget proportional to each EDC’s revenues, so that all, regardless of size, are spending the same proportional amount.”  UGI Electric MB at 46.


While this is a respectable statement, it loses its effectiveness when taking into consideration that the actual costs proposed by the Company are not two percent but 2.3%.  This represents a difference of $300,000, which is a measurable amount when allocated to this Company’s 60,000 customers, and an unacceptable one when taking into consideration that the fuel switching incentives are too high as proposed.  The Company is directed to reduce the costs of its EE&C Plan to no higher than 2% of its revenue, consistent with the requirements imposed on the larger EDCs.
4)
Recovery of Plan Costs by Customer Class TC "4)
Recovery of Plan Costs by Customer Class" \f C \l "5" 


The Plan proposes to recover costs from two customer classes:  residential and non-residential.  UGI Electric Stmt. 3 at 8; UGI Exhibit 1 at 70; UGI MB at 46.  After the exchange of testimony, the Company and OSBA agreed that splitting the non-residential class into a large non-residential class, consisting of Rate LP and Rate IH load, with the small non‑residential class consisting of the other non-residential tariff customers.  OSBA MB at 17-18; UGI Electric MB at 46-47.  OTS and OCA have no objection to this provision.  OTS MB at 36; OCA MB at 30-31.


Act 129 requires that the cost of the EE&C programs be recovered from the customer class that receives the direct energy and conservation benefit of those measures.  66 Pa.C.S. § 2806.1(a)(11).  The agreement for cost recovery is in the public interest and is adopted here.

 
5)
Expansion or Modification of Customer Education TC "5)
Expansion or Modification of Customer Education" \f C \l "5" 


OCA argues that the lack of public awareness of the energy consumption of plasma televisions and home entertainment systems, as well as “phantom load” (devices using electricity when plugged in but not turned on) should be addressed by the Company’s Plan.  OCA MB at 31.


UGI Electric’s response is that the cost-effectiveness of the Plan is determined by the TRC, and the benefit of educational programs is difficult to quantify in terms of energy savings.  The Company states that it “must ensure a strong blend of programs, while still achieving cost-effectiveness goals.  The Plan as presented by UGI Electric achieves these goals, without expansion of its consumer education program.  UGI Electric MB at 47.


However, the Company stated:
When that has been established, the Company can use the program cost-effectiveness information to develop a proposed budget and scope of a general energy efficiency education program, while ensuring that its overall portfolio of energy efficiency programs remains cost-effective.

UGI-Electric St. No. 2R at 13.  The OCA would encourage the Commission to take the Company up on its offer.  UGI-Electric should be directed that when the cost-effectiveness of its programs has been established, the Company should develop an energy efficiency education component to its Plan that includes education on the points raised by OCA witness Crandall.

OCA RB at 17. 


OTS and OSBA did not brief this issue.


The OCA makes a good point.  While this particular educational component may not be suitable for a fledgling EE&C plan for a small EDC, the Company is expected to establish the cost-effectiveness of its EE&C programs following their implementation, and then to develop an energy efficiency education component for future years.  
6)
Funding Percentage for Residential Lighting TC "6)
Funding Percentage for Residential Lighting" \f C \l "5" 


The Company proposes a Compact Fluorescent Lighting Campaign (CFL) targeting residential and residential low-income customers.  UGI Electric Exhibit 1 at 23-28.  The program is expected to pass the TRC test with an overall 5.36 TRC value, which makes it extremely cost‑effective.  UGI Electric MB at 47-48, citing OCA Stmt. 1 at 6.  Because of this expectation, OCA recommends doubling the number of bulbs, from 186,000 over the three-year Plan.  OCA MB at 32.

It is particularly important for a new energy efficiency initiative to get off to a good start.  This program has the potential to help customers implement energy efficiency measures that produce savings, are tangible, proven, and can be readily adopted by a large number of customers.  The CFL program can provide a rapid and favorable response and high uptake level by customers.  CFL bulbs represent a very attractive and straightforward option to help UGI-Electric get off to a good start with its customers.  By increasing its level of resources targeted to the CFL bulb program, UGI-Electric should increase participation levels and enhance savings.  The anticipated ratio of program expenses to the estimated kWh saved, the resulting TRC in excess of 5:2 over the three year period, and the wide applicability of CFL bulbs to customers (including specialty bulbs), suggest that it would be prudent to deploy more funds to the CFL bulb program . . . I would find an increase in funding to the CFL Program to be a positive step in improving the Plan.

OCA Stmt. 1-S at 2; OCA MB at 32.



The Company expresses budgetary considerations and points out that federal legislation will likely push consumers toward more efficient lighting technologies without the need for incentives, and therefore, additional funding at this time is not necessary.  UGI Electric MB at 48.  In addition, doubling the CFL bulb program is inconsistent with reducing the budget of the overall Plan, which is recommended above.  


While it is important to encourage the quick and efficient success of the individual programs, it is also important to recognize that a limited budget must cover all of the programs.  No party pointed to a flaw which would disqualify this program, and as it meets the requirements, it is approved.


OSBA and OTS did not brief this issue.
7)
Modification to Commercial Lighting TC "7)
Modification to Commercial Lighting" \f C \l "5" 
The Company explains this program:

The Commercial and Industrial (“C&I”) Customer Incentive Program allows for the replacement of energy efficient equipment, including lighting measures, applicable to C&I customer classes where the proposed replacements are not eligible for prescriptive rebates elsewhere under the Plan, and where the measures are substantiated through a technical analysis and approved.  UGI Electric Exhibit No. 1 at 42-49.  This portion of the Plan received no direct criticism from the parties, although the OCA found fault in the Plan generally for its lack of prescriptive lighting programs dedicated to the C&I classes.  OCA Statement No. 1 at 5.

UGI Electric MB at 49.



OCA recommends adopting prescriptive rebates instead, which would use specific pre-set amounts for each type of energy efficient commercial lighting technology.  OCA MB at 33.


OSBA witness Knecht states:

In my direct testimony, I explained why UGI Electric should not offer incentives to non-residential program participants at the expense of non-participants.  Such cross-subsidization would violate the basic principles of utility cost allocation, in that costs would be assigned to customers who do not cause those costs to be incurred.  This logic applies to Mr. Crandall’s recommendation as well.  Therefore, I have no objection to UGI Electric including commercial lighting in its menu of EE&C options, provided that the incentives for participating customers are set to zero.
OSBA Stmt. No. 2 at 1; OSBA MB at 18-19.  


 Mr. Knecht’s reasoning would cancel out the automatic adjustment clauses that are permitted under Act 129, where the costs of administering a program are assessed against the class of ratepayers using that particular program.  There is no Commission or judicial finding that a member of a ratepayer class who is not personally using a program may not be assessed a percentage of the cost of the program itself.  From a practical point of view, it would be difficult to justify offering an incentive and then assessing the full cost against the same customer in its entirety.  


The Company’s proposal is approved.

8)
Notice Period for Change in Plan Rider Charges TC "8)
Notice Period for Change in Plan Rider Charges" \f C \l "5" 


The Plan calls for interim filings to the EEC and CD Riders in order to accommodate significant deviations in over or under recovery, which the Company proposed to become effective on one day’s notice. UGI Electric Exhibit No. 1 at 77-78.  The OCA recommended that the notice be increased to thirty days, and the Company agreed.  OCA MB at 35-36; UGI Electric MB at 50-51.  No other party expressed an opinion.  



The thirty day period is a reasonable one and is approved.
9)
Necessity for Prudence Review of Plan TC "9)
Necessity for Prudence Review of Plan" \f C \l "5"  


OSBA points out that Act 129 requires the larger EDCs to meet specific mandatory targets and to face penalties if they fail to meet those targets, which creates a standard that must be met in order to justify the EE&C programs.  As a voluntary filer, UGI Electric does not have to meet that standard, and therefore, there should be another method of determining the success of the Plan.  OSBA states that “the potential denial of recovery of costs which are not reasonable and prudent would provide a financial incentive for the Company to spend ratepayer‑provided funds in a cost-effective manner.  Therefore, the Commission should order an ex post  prudence review of costs as part of the annual review and reconciliation of UGI Electric’s EE&C Plan contemplated by the Secretarial Letter.”  OSBA MB at 22.  


UGI Electric protests the OSBA recommendation:

As the Plan outlines in Section 5, the Company has provided for an extensive evaluation process, which incorporates quality assurance and evaluation, audit and verification processes, and measurement of outcomes.  See UGI Electric Statement No. 1 at 8:22-10:3; see also UGI Electric Exhibit 1 at 74.  This evaluation will be performed at various stages of program implementation, with the Company conducting a self-review annually.  See UGI Electric Exhibit 1 at 75.  A report detailing this self-review will be provided to the Commission within three months following the end of each program year.  Id. By suggesting an additional formal prudence review, the OSBA attempts to hold the Company to a more stringent standard of review than that imposed upon the large EDCs by Act 129.  In fact, the Company’s proposed review process is no different than the self-review required by Act 129 on an annual basis.  66 Pa.C.S. 
§ 3806.1(b)(l)(i)(J).  To require more intense scrutiny of a small EDC’s voluntary plan is simply unnecessary, and the proposal should be rejected.
UGI Electric MB at 52.



The Secretarial Letter states:
In order to track the progress and success of voluntary EE&C plans, the Commission will require all EDCs filing a voluntary EE&C plan to submit an annual report to the Commission detailing the results of its EE&C plan, its cost-effectiveness and any additional information required by this Commission.

Secretarial Letter of December 23, 2011.



Accordingly, the Company is required to submit an annual report to the Commission detailing the results of its EE&C plan and its cost-effectiveness. 
10)
Applicability of the Plan to Small Business Customers TC "10)
Applicability of the Plan to Small Business Customers" \f C \l "5" 


OSBA has recommended that no subsidy be provided for the non-residential customers of the Company.  Mr. Knecht explains:
It must be recognized that a subsidy program conflicts with the most basic principle of utility cost allocation and rate design, namely that the customer who causes the cost to be incurred should pay for the cost.  In this case, the customer who desires to implement an energy conservation measure, and who in fact receives a very attractive benefit from that conservation measure, should pay for it.

* * *

I recommend that the cost of the non-residential programs be fully borne by program participants, and that the non-residential EEC Rider charge be set to zero.  Based on the calculations prepared by the Company, the participants in the programs should obtain benefits that exceed their costs; there is no need for customers who either cannot adopt these efficiency measures or have already done so to provide subsidies.

OSBA Stmt. 1 at 7.



The Company responds that the criticism is not so much aimed at UGI Electric but at Act 129 and the TRC methodology.  However, 
. . . it is important to recognize that the Plan was proposed to benefit and include all customer classes.  Allowing small business customers, or any other customer segment, to “opt out” of the benefits and burdens of Plan participation would destroy the fabric of EE&C plans generally.

UGI Electric MB at 53.


Again, OSBA’s reasoning would cancel out the funding for the programs that is permitted under Act 129, where the costs of administering a program are assessed against the class of ratepayers using that particular program.  There is no Commission or judicial finding that a member of a ratepayer class who is not personally using a program may not be assessed a percentage of the cost of the program itself.  OSBA’s request to make non-residential class programs optional or to assess its cost only upon the participants is denied.

11)
Expansion to include solar thermal and/or other Tier I resources TC "11)
Expansion to include solar thermal and/or other Tier I resources" \f C \l "5" 


UGI Electric and SEF reached a stipulation whereby solar thermal water heating is a technology to be recognized and incentivized under the Plan.  UGI Electric MB at 54; SEF MB at 10.  OCA and OTS did not brief the issue.
12)
Other Modifications TC "12)
Other Modifications" \f C \l "5" 


OCA requests that the Commission direct the Company “to pursue opportunities to use any energy efficiency savings and demand response reductions that result from the Plan’s programs to bid into PJM’s market auctions and to use any revenue received from the auctions as an offset to the costs of the Plan recovered through the EEC Rider.  OCA MB at 37.


The Company “would not object if the Commission were to direct UGI Electric to investigate the feasibility of utilizing any energy efficiency savings and demand response reductions that result from the Plan’s programs to bid into PJM’s market auctions, and to use any revenue received from the auctions as an offset to the costs of the Plan recovered through the EE&C Rider.  UGI Electric RB at 32; UGI Electric RB at 32.  
C.
CONCLUSION TC "C.
CONCLUSION" \f C \l "2" 


The legislative recognition of challenges peculiar to the smaller EDC resulted in their omission from the requirements of Act 129’s EE&C Plan filings, making this filing  completely voluntary. UGI Electric is commended for its efforts in preparing and presenting this Petition.  Its efforts to reduce electric consumption within its service territory is laudable.  However, even the unique circumstances of the small electric distribution company do not justify some of the terms included in the filing.  Accordingly, the Plan is approved in part, and disapproved in part.  

IV.
CONCLUSIONS OF LAW TC "IV.
CONCLUSIONS OF LAW" \f C \l "1" 


1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§ 501, et seq.


2.
Companies are required to prove the accuracy of their plans by a preponderance of the evidence.  66 Pa. C.S. § 315, 332.



3.
EDCs with fewer than 100,000 customers, including UGI Electric, are exempt from Act 129’s provisions.  66 Pa. C.S. § 2806.1(l); Secretarial letter of December 23, 2009.



4.
The Commission’s review of UGI Electric’s Plan is subject to Section 1319 of the Public Utility Code and the required and suggested elements of a voluntary EE&C plan set forth in the Secretarial Letter of December 23, 2009.



5.
The evaluation measurement and verification of energy savings are to be performed using the Technical Reference manual established under Docket No. M-00051865; Secretarial Letter of December 23, 2009.



6.
The Total Resource Cost Test, as defined in Act 129 and applied by the Commission pursuant to order at Docket No. M-2009-2108601, is applicable to all voluntary EE&C plans as the single standard by which to determine whether a proposed EE&C plan is cost-effective.  Secretarial Letter of December 23, 2009.



7.
The Plan is cost effective under the Commission-established test.  



8.
There is no legal impediment to UGI Electric withdrawing its Plan if the modifications directed by the Commission are not acceptable to the Company.


9.
Act 129 expressly prohibits the large EDCs from recovering lost revenues due to reduced energy consumption other than prospectively through a Section 1308 base rate proceeding.  66 Pa. C.S. § 2806.l(l).



10.
Section 1301 of the Public Utility Code requires that rates charged to customers are just and reasonable.  66 Pa. C.S. § 1301.


11.
Single issue ratemaking occurs when only one element of the general ratemaking equation is examined between rate cases and the customers’ rates are adjusted to reflect only changes in that element.  



12.
Single issue ratemaking provides review of only a limited portion of the overall ratemaking equation and assumes that a single variable translates into reduced profits for the utility.


13.
Revenue decoupling essentially guarantees the utility an awarded return rather than just ensuring the opportunity to earn an awarded return.



14.
Adopting the mechanism that applies to only one type of conservation program but excludes all other conservation programs represents single-issue ratemaking.  For example, any load growth experienced by UGI Electric related to new customers, or to existing customers, is not subject to a similar reconciliation mechanism.


15.
A surcharge is available under Section 1307(a) of the Public Utility Code where expressly authorized by the General Assembly or where an expense is easily identifiable and beyond the utility’s control.  


16.
The proposed revenue recovery mechanism is not expressly authorized by the General Assembly.



17.
The expense is within the utility’s control because the Plan is completely voluntary.



18.
The mechanism would be directly contrary to the express language of the Commonwealth Court because it would grant automatic recovery of costs without the evaluation of whether they were reasonably and prudently incurred.  Popowski 2011.


19.
Costs incurred in a voluntary plan cannot be labeled “extraordinary.”



20.
Fuel-switching programs are permitted by the Commission if they are cost-effective, the program is developed through a stakeholder process, they are fuel-neutral, and they assist an EDC in meeting its consumption and demand reduction targets.


21.
Appliances being subsidized by Company customers are required to be high efficiency.



22.
Recovery of costs will be within the class served by each program.  
V.
ORDER TC "V.
ORDER" \f C \l "1" 


THEREFORE,



IT IS RECOMMENDED:



1.
That the Petition of UGI Utilities, Inc. – Electric for approval of its Energy Efficiency and Conservation Plan at Docket No. M-2010-2210316, is approved in part and denied in part.



2.
That the proposal to recover lost revenues through the CD Rider is disapproved.
3. That the fuel switching plans are approved with the following modifications:


a.
The incentive level for customers switching from electric for water heating and clothes drying shall not exceed 50% of the anticipated incremental cost the customer will incur in making the fuel switch;


b.
The incentive level for customers switching from electric heating shall not exceed 50% of the customer’s cost incurred in making the switch; 



c.
The incentives shall be available to those customers whose replacement appliances meet Energy Star or other energy efficiency ratings.


d.
Solar thermal water heating is a technology to be recognized and incentivized under the Plan.



e.
Fuel switching incentives shall be offered to low-income customers where the customer’s electric heating system is broken; where repairing or replacing a broken down gas furnace/heating system; and when replacing highly inefficient electric baseboard heat. 




4.
That the budget for the Plan shall not exceed 2% of the Company’s revenues, consistent with the guidelines in Act 129 for large EDCs.


5.
That the interim filings to the EEC Rider made to accommodate significant deviations in over or under recovery shall become effective on thirty-days’ notice.


6.
That the Company submit an annual report to the Commission detailing the results of its EE&C Plan and its cost-effectiveness.  



7.
That costs incurred by the Company for programs administered to the residential customers shall be assessed upon the residential class.


8.
That costs incurred by the Company for programs administered to the non‑residential customers shall be assessed to one of two classes:  either to the large non-residential class, consisting of Rate LP and Rate IH, or small non-residential customers.  The class of the customer receiving the service shall be assessed with its cost.


9.
That the Company investigate the feasibility of utilizing any energy efficiency savings and demand response reductions that result from the Plan’s programs to bid into PJM’s market auctions, and to use any revenue received from the auctions as an offset to the costs of the Plan recovered through the EE&C Rider.


10.
That UGI Electric is directed to work with the Commission’s Bureau of Consumer Services and Bureau of Conservation, Economics and Energy Planning to develop estimates of participation by low-income customers in Energy Efficiency and Conservation Planning to develop estimates of participation by low-income customers in Energy Efficiency and Conservation Plan measures not specifically targeted to low-income customers.

Dated:
July 13, 2011




_______________________________








Susan D. Colwell








Administrative Law Judge
ACRONYMS

CBO

community based organization

CFL

compact fluorescent lighting

CSP

conservation service provider

EDC

electric distribution company


EE&C 

Energy Efficiency and Conservation Plan

EPA

Environmental Protection Agency

FSWG

Fuel switching working group

NEF

National Energy Foundation

RFP

request for proposal

SSL

solid state lighting

TRC

total resource cost
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