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REVISED FINAL RULEMAKING ORDER
BY THE COMMISSION:

On September 26, 2008, the Commission issued a Proposed Rulemaking Order to amend our Chapter 56 Standards and Billing Practices for Residential Utility Service to comply with Chapter 14 of Title 66 and to undertake a general review of the regulations.  On November 30, 2004, the Governor signed into law SB 677, or Act 201.  This law went into effect on December 14, 2004.  Act 201 amended Title 66 by adding Chapter 14 (66 Pa.C.S. §§ 1401-1418), Responsible Utility Customer Protection.  The purpose of the Proposed Rulemaking Order was to promulgate regulations to implement Chapter 14.  In particular, Section 6 of the Act requires the Commission to amend Chapter 56 to comply with the provisions of Chapter 14 and, if necessary, promulgate other regulations to administer and enforce Chapter 14.
  Complying with this obligation imposed by the Act is the main purpose of this rulemaking.  In addition, we are taking this opportunity to review the entire Chapter 56 and make revisions when necessary given our experience and the technological advances in the industries.  

Act 201 is intended to protect responsible bill paying customers from rate increases attributable to the uncollectible accounts of customers that can afford to pay their bills, but choose not to pay.  The legislation is applicable to electric distribution companies, water distribution companies and larger natural gas distribution companies (those having an annual operating income in excess of $6,000,000).
  Steam, wastewater utilities and victims under a protection from abuse (PFA) order are not covered by Chapter 14.
In response to the disapproval order issued by the Independent Regulatory Review Commission (IRRC) of the Commission’s Final Rulemaking Order adopted February 24, 2011, as well as the other comments to that order, the Commission is hereby adopting this Revised Final Rulemaking Order.

BACKGROUND

Chapter 14 of the Public Utility Code seeks to eliminate opportunities for customers capable of paying to avoid paying their utility bills, and to provide utilities with the means to reduce their uncollectible accounts by modifying the procedures for delinquent account collections.  The goal of these changes is to increase timely collections while ensuring that service is available to all customers based on equitable terms and conditions.  66 Pa.C.S. § 1402.

Chapter 14 supersedes certain Chapter 56 regulations, all ordinances of the City of Philadelphia and any other regulations that impose inconsistent requirements on the 
utilities.  Chapter 14 expires on December 31, 2014, unless re-enacted.  Two years after 
the effective date and every two years thereafter, the Commission must report to the General Assembly regarding the implementation and effectiveness of the Act.


On January 28, 2005, the Commission issued a Secretarial Letter identifying general subject areas for discussion and encouraged interested parties to file written comments.  In addition, on February 3, 2005, the Commission held a “Roundtable Forum” to address the implementation and application of Chapter 14.


Written comments were filed by the following interested parties:  Energy Association of Pennsylvania (EAP), PECO Energy Company (PECO Energy), PPL Electric Utilities Corporation and PPL Gas Utilities Corporation (PPL), Philadelphia Gas Works (PGW), Aqua Pennsylvania, Inc. (Aqua), Pennsylvania-American Water Company (PAWC), Office of Consumer Advocate (OCA), Community Legal Services (CLS), Pennsylvania Utility Law Project (PULP), Pennsylvania Coalition Against Domestic Violence (PCADV), Pennsylvania Apartment Association, Housing Alliance of Pennsylvania, and American Association of Retired Persons (AARP).


Based upon our review of the comments filed by interested parties pursuant to our January 28, 2005 Secretarial Letter and the oral comments expressed at the Roundtable Forum, we issued an Implementation Order on March 4, 2005 that addressed seven threshold issues.  Although we considered these issues to be the most fundamental, we understood that this was an ongoing process and that other implementation issues would need to be resolved in the future.


Therefore, by Secretarial Letter issued June 27, 2005, we informed interested parties of the next Chapter 14 Roundtable, July 1, 2005, and established agenda items for 
this meeting.  At this second Chapter 14 Roundtable, we again sought to engage in a discussion that promoted an exchange of ideas and views so that all interested parties would better understand differing positions and the rationales underlying them.  It was intended that the parties would benefit from this discussion of the issues and assist in the effective development of procedures, interim guidelines and subsequent regulations necessary to implement the new requirements of Chapter 14.

Written comments were again submitted by the EAP, PECO Energy, PGW, OCA, CLS, and PULP.  The comments were also intended to supplement oral representations at the July 1, 2005 Roundtable.  Another Roundtable discussion was held on July 21, 2005 to discuss PGW-Specific Chapter 14 issues, and written comments were filed by PGW, the OCA, CLS, and PULP.  On September 12, 2005, we issued the Second Implementation Order addressing unresolved issues identified for review and disposition as follows:



Section I – Termination/Reconnection



Section II – Payment Arrangements (PARS)



Section III – Applications – Deposits



Section IV – Protection from Abuse (PFA)/Consumer Education



Section V – PGW-Specific Issues


Thereafter, we continued to address issues at this docket number.  On August 24, 2005, we issued a Section 703(g) Order Seeking Comments on one of these threshold issues – the interpretation of the payment agreement restrictions in Section 1405(d).  On October 31, 2005, we issued the Reconsideration of Implementation Order (page 23) amending the Implementation Order by concluding “that § 1405(d) permits the Commission (in addition to instances where there has been a change of income) to establish one payment agreement that meets the terms of Chapter 14 before the prohibition against a second payment agreement in § 1405(d) applies.”  Finally, on November 21, 2005, we issued a Declaratory Order pursuant to 66 Pa.C.S. § 331(f) that 
Chapter 14 does not authorize public utilities to require upfront payments greater than those amounts specified in § 1407(c)(2).


Up to this point in the implementation process, we had addressed and resolved numerous issues involving the application of Chapter 14 provisions.  However, as indicated previously, we are required by the legislation to open a rulemaking proceeding.  In order to facilitate the completion of our responsibility under the Act, we issued an Advance Notice of Proposed Rulemaking Order(Advance Notice) on December 4, 2006.  This Advance Notice enabled us to gather input from the industry, consumer groups, and advocates before drafting the proposed revisions and provided us the opportunity to conduct a general review of this Chapter to identify, modify, and/or rescind certain provisions of Chapter 56.  See, e.g., General Review of Regulations; Advance Notice of Proposed Rulemaking, Docket No. L-00950103, adopted April 27, 1995, 25 Pa. B. 2188 (June 3, 1995).  We have offered all parties the opportunity to address other issues as well.  
For example, we explained in the December 4, 2006 Advance Notice that since the most recent revision of Chapter 56, there have been technological advances including electronic billing and payment, email, the internet, etc.  Parties were invited to comment as to how these technological advances should be addressed in the regulations, especially the billing and payment sections.  Furthermore, we asserted that the rulemaking proceeding will also review all of our outstanding ad hoc reporting requirements for the same purpose.


In the Advance Notice, we recognized that Chapter 14 will necessitate significant changes to the winter termination rules at § 56.100; this is an area of crucial importance and is central to the Commission’s obligation to protect the health and safety of all citizens of the Commonwealth.


Chapter 14 also changes the procedures utilities may use when screening applicants for service and credit worthiness.  Related to this are provisions in Chapter 14 that expand a utility’s ability to assign liability for account balances that may have accrued under the name of someone other than the customer or applicant.  The Commission requested comments on these procedures of winter terminations and screening and asked for the assistance of all parties in formulating regulations to address these important areas.

The Commission sought comments on the most controversial and complex provisions of Chapter 14 identified in questions set forth in Appendix A to the Advance Notice.  Comments were received from the following 22 parties:  EAP, PECO Energy, Allegheny Power, PPL, Duquesne Light Company (DLC), the FirstEnergy Companies (FirstEnergy), PGW, Columbia Gas of Pennsylvania, Inc. (Columbia), TW Phillips Gas Company (TWP), National Fuel Gas Distribution Corporation (NFG), Equitable Gas Company Division of Equitable Resources, Inc. (Equitable), The National Association of Water Companies (NAWC), PAWC, Aqua, OCA, PULP, Action Alliance of Senior Citizens, Tenant Union Representative Network and ACORN (Action Alliance), AARP, PCADV, Women’s Law Project (WLP), Women Against Abuse (WAA), and the Consumer Advisory Council (CAC).  As indicated previously, we encouraged the commentators to raise any matters or issues that they feel we have overlooked or missed, including the need to revise Chapter 56 sections unrelated to Chapter 14.  
PROPOSED RULEMAKING ORDER


Upon consideration of the new requirements of Chapter 14 and all of the comments received to date, we proposed the adoption of the regulations set forth in Annex A to the September 26, 2008 Proposed Rulemaking Order.  A summary of the comments along with discussion of such were attached to this Order as Attachment One.  The Order was published February 14, 2009 at 39 Pa B 925 and the public comment period concluded on April 20, 2009.  This action continued the process of revising our 
Chapter 56 regulations.  As provided for under law, the Commission next sought to finalize the proposed regulations.

Comments in response to the Order were submitted by Action Alliance, Allegheny Power, Aqua, Citizens' Electric Company (Citizens), Columbia, DLC, CAC, Dominion Peoples (Dominion), EAP, Equitable, FirstEnergy , MidPenn Legal Service (MidPenn), OCA, PULP, PECO Energy, PAWC, PGW, PPL, TWP, UGI Distribution Company (UGI), United Water  (United), West Philadelphia Coalition of Neighborhoods and Businesses  (WPCNB), York Water (York), as well as the Independent Regulatory Review Commission (IRRC).  All comments are available at the Commission’s public internet domain at www.puc.state.pa.us, as well as IRRC’s at www.irrc.state.pa.us.

The Commission reviewed all the comments and the issues that developed in this rulemaking and issued a Final Rulemaking Order.  The interested parties have now filed or had an opportunity to file comments on five separate occasions, including the December 4, 2006 Advance Notice.  The issues have narrowed and the Commission’s final order attempted to resolve the remaining issues.  Many of the issues had already been the subject of previous Commission actions and the interested parties, as I have indicated, had numerous opportunities to comment on these issues, as set forth below:
· definition of customer (First Implementation Order)

· user without contract (First Implementation Order)

· landlord winter termination (First Implementation Order)

· PUC payment agreements (Reconsideration of Implementation Order)

· curing a payment agreement to avoid termination (First Implementation Order)

· verification of households eligible for winter termination (Second Implementation Order)

FINAL RULEMAKING ORDER

By Order adopted February 24, 2011, and entered March 22, 2011, the Commission adopted a Final Rulemaking Order.  

Our Final Rulemaking Order reflected changes in areas such as income definitions and CAP eligibility, winter surveys, paper receipts for electronic payments, budget billing payment arrangements, tariffs and credit scoring, etc.  In some aspects, our Final Rulemaking Order represented substantial changes to the originally proposed amendment.  We made changes in response to the issues and resolutions raised in comments by IRRC, consumer advocates and industry participants.  We found merit with many of the comments and made the necessary changes.  


The Commission believes that our implementation of Chapter 14 by amending Chapter 56 regulations to comply and be consistent with the statute will allow utilities to reduce their uncollectible accounts and provide additional collection tools to PGW.  However, we did not draft proposed regulations that provide utilities and PGW additional methods or practices that were not specifically set forth or contemplated by the legislation.  Although this was advocated by a few commentators, that is not the agency’s role.  The General Assembly enacted this legislation that provided these tools and the regulations implement the statute.


As previously indicated, we reviewed IRRC’s comments and the Final Rulemaking Order attempted to address the concerns raised by IRRC.  In addition, IRRC also made recommendations with respect to additional matters to be included and discussed in the Order.  First, IRRC suggested that the Commission provide a section by section explanation of what revisions are being made.  We addressed that request in Attachment Two, which provided a summary of the significant revisions to the Proposed Rulemaking Order.  In addition, Attachment Three provided a regulatory analysis of the savings and efficiencies that will result from the revisions established in the Final Rulemaking Order.  Furthermore, the Commission anticipated minimal additional costs to utilities reflecting possible computer software changes and increased training for customer service representatives and the additional reporting requirement costs.  In Section 1402, the General Assembly declared that revision of the Chapter 56 rules would be in the public interest.  We believe that the following substantive changes are consistent with that declaration of policy:

· Chapter 14 expanded the ability of a utility to ask for a deposit and we implemented this change.  

· Chapter 14 expanded the ability of a utility to assign liability for an account without first seeking permission from the Commission or a court.  

· The Commission expanded the ability of utilities and PGW to terminate in the winter.  

· The Commission made the termination notice requirements less stringent than existing Chapter 56 requirements.  


IRRC also suggested a cross-reference of Chapter 14 provisions that have 

been incorporated into Chapter 56 regulations.  We also cross-referenced 

where Chapter 56 provisions have been revised to incorporate Chapter 14.  These 

cross-references were provided in Attachment Four and Five, respectively.  Finally, Attachment Six cross-referenced the traditional Chapter 56 subchapters with the new subchapters covering excluded utilities and PFA holders.

The Commission made these and other changes described above and below based on its oversight authority, experience in consumer service standards for residential service, and the requirements of Chapter 14.  Chapter 14 (Section 4) supersedes inconsistent Chapter 56 regulations.  We believed that this Order and Annex A did not reflect inconsistencies with Chapter 56 provisions or language.  Although we amended 24 sections listed in Section 4, Chapter 56 addresses a number of topics that are not touched by Chapter 14, e.g., third-party notice, 4-year statute of limitation period for outstanding bills, make-up bills, existing customer deposits, unauthorized termination of service, procedures immediately prior to termination, post-termination notices, the right to petition the Commission to terminate customers protected by the winter termination prohibitions, and all the medical emergency provisions that are consistent with Chapter 14.  We do not believe that these provisions are inconsistent with Chapter 14.  We also made additional changes in response to comments from IRRC and other commentators that were intended to clarify and otherwise improve the rulemaking.  


On April 7, 2011, the final-form regulation was delivered to the standing Committees of the Pennsylvania Senate and House of Representatives and (IRRC).


The next stage for the regulation within the Regulatory Review Act (ACT) was review and approval at an IRRC public meeting.  The regulation was scheduled for consideration and action at the May 19, 2011 public meeting.  However, on May 13, 2011, the Commission issued a Secretarial Letter requesting disapproval of the regulation.  The Secretarial Letter was served on all the parties to the rulemaking giving these parties an opportunity to file comments with IRRC.  Notice of the May 19, 2011 public meeting was posted on IRRC’s website and the parties had an opportunity to provide oral comments at the meeting.


According to Section 745.2(a) of the Regulatory Review Act, 71 P. S. § 745.2(a), the legislative intent of the Act is to encourage the resolution of objections to a regulation and the reaching of a consensus among IRRC, the standing committees, interested parties and the agency.  At this final stage in the regulatory review process, we determined that it was necessary to revise the regulation.  In order to accomplish this result, it was necessary to seek disapproval of the regulation.  


The Commission submitted in its Secretarial Letter that the modifications will not improperly enlarge the scope of regulation.  The Commission further submitted that the final-form regulation may be inconsistent with the intention of the General Assembly in the enactment of Chapter 14.  Therefore, pursuant to Section 745.7(a), we requested that the IRRC disapprove the subject regulation which would allow this agency to revise the final-form rulemaking consistent with subsection (c).  The response and recommendations contemplated by the agency shall be submitted in a report to the Committees and the IRRC, within 40 days of the agency’s receipt of the IRRC’s disapproval order. The matters to be addressed and identified in the Secretarial Letter are set forth below:


§ 56.2

Definition of Household Income

§ 56.17
Advance Payments


§ 56.111
General Provision


§ 56.191
Payment and Timing


§ 56.252
Definition of Household Income

§ 56.267
Advance Payments




Appendix B

On May 26, 2011, IRRC issued its Disapproval Order.  In addition to the matters identified above, IRRC requested further explanation of the Commission’s statutory authority for Subchapters L through V and a more detailed cost-benefit and fiscal impact analysis of the regulation.  IRRC also noted that commentators have expressed concern with additional sections.  IRRC’s final concern related to clarity and lack of ambiguity with two sections.  The Commission’s Report to Independent Regulatory Review Commission: Disapproved Regulation Submitted with Revisions contains the final-form regulation, the findings of IRRC, and our response and recommendations regarding the revised regulation, including responses to the concerns expressed by IRRC and the commentators.  The Commission respectfully submits that it has addressed the concerns expressed by the Independent Regulatory Review Commission in its Disapproval Order.  The Commission made substantive changes to the revised final-form regulation to address IRRC’s concerns, and has explained the basis for the changes in this Report.  Based on the attached revised final-form regulation, the findings of the Independent Regulatory Review Commission and the Commission’s response and recommendations regarding the regulation, the Commission submits that this Revised Final Rulemaking Order is in the public interest.  This Order, Report, Attachments and Annex A will be published on the Commission’s website.
CONCLUSION

Accordingly, under Sections 501, 504, and 1401-1418 of the Public Utility Code, 66 Pa.C.S. §§ 501, 504 and 1401-1418; Sections 201 and 202 of the Act of July 31, 1968, P.L. 769 No. 240, 45 P.S. §§ 1201-1202, and the regulations promulgated thereunder at 1 Pa. Code §§ 7.1, 7.2, and 7.5; Section 204(b) of the Commonwealth Attorneys Act, 71 P.S. § 732.204(b); Sections 745.5 and 745.7 of the Regulatory Review Act, 71 P.S. §§ 745.5 and 745.7; and Section 612 of the Administrative Code of 1929, 71 P.S. § 232, and the regulations promulgated thereunder at 4 Pa. Code §§ 7.231-7.234, we are considering adopting the REVISED FINAL regulations set forth in Annex A, attached hereto; 
THEREFORE,


IT IS ORDERED:


1.
That the Commission hereby adopts the revised final regulations set forth in 
Annex A.

2.
That the Commission hereby adopts the attached Report to the Independent Regulatory Review Commission:  Disapproved Regulation Submitted with Revisions (Report to IRRC).

3.
That the Secretary shall submit this Order, Report to IRRC, Attachments One through Six and Annex A to the Office of Attorney General for review as to form and legality and to the Governor’s Budget Office for review for fiscal impact.

4.
That the Secretary shall submit this Order, Report to IRRC, Attachments and Annex A for review by the Legislative Standing Committees, and for review and approval by the  Independent Regulatory Review Commission.

5.
That the Secretary shall certify this Order, Report to IRRC, Annex A, and deposit them with the Legislative Reference Bureau to be published in the Pennsylvania Bulletin.  


6.
That the regulations embodied in Annex A shall become effective upon publication in the Pennsylvania Bulletin.   

7.
That the Secretary shall serve this Order upon all jurisdictional electric utilities, natural gas utilities, steam, water, and wastewater utilities, electric generation suppliers, natural gas suppliers, the Office of Consumer Advocate, the Office of Small Business Advocate, and all parties that  submitted comments at this Docket.  The Report, Order, Attachments and Annex A shall be posted and made available electronically on the Commission’s website.


8.
The contact persons for this matter are Daniel Mumford, Manager-Field Review, Bureau of Consumer Services (717) 783-1957, (dmumford@state.pa.us), Terrence J. Buda, Assistant Counsel, Law Bureau (717) 783-3459, (tbuda@state.pa.us), and Patricia Wiedt, Assistant Counsel, Law Bureau (717) 787-5755, (pwiedt@state.pa.us).  Alternate formats of this document are available to persons with disabilities and may be obtained by contacting Sherri Delbiondo, Regulatory Coordinator, Law Bureau, (717) 772-4597, sdelbiondo@state.pa.us.
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BY THE COMMISSION

Rosemary Chiavetta
Secretary
(SEAL)
ORDER ADOPTED:  June 9, 2011
ORDER ENTERED:    June 13, 2011
�   Section 6 further provides that “promulgation of any such regulation shall not act to delay the implementation or effectiveness of this chapter.”





�   Small natural gas companies may voluntarily “opt in” to Chapter 14.  66 Pa.C.S. § 1403.





�   On December 14, 2006, the Commission issued the First Biennial Report to the General Assembly and the Governor pursuant to Section 1415. On December 14, 2008, the Commission issued the Second Biennial Report.  On January 14, 2011, the Commission issued the Third Biennial Report.
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