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I.
HISTORY OF THE PROCEEDINGS TC "I.
HISTORY OF THE PROCEEDINGS" \f C \l "1" 

This Recommended Decision addresses remaining issues in the RLEC Access Charge Investigation or Investigation, other than those assigned to the limited reopening before Administrative Law Judge (ALJ) Colwell.  The proceeding was originally initiated by the Pennsylvania Public Utility Commission (Commission) on December 20, 2004, at Docket No. I‑00040105.
  The purpose of the Investigation was to examine whether there should be further intrastate access charge and intraLATA toll rate reductions in the rural incumbent local exchange carriers’ (RLECs) territories and the rate issues/changes that should or would result if Pennsylvania Universal Service Fund (PA USF or Fund) disbursements were reduced.  This Investigation resulted from the Commission’s prior Order of July 15, 2003, at Docket No. M‑00021596 (July 2003 Order), and the Global Order,
 which provided for access charge reductions and discussed implementing continuing access charge reform in Pennsylvania.

The December 2004 Order directed the Office of Administrative Law Judge (OALJ) to conduct the appropriate proceedings including, but not limited to, a fully developed analysis and recommendation on the following questions:

a) Whether intrastate access charges and intraLATA toll rates should be further reduced or rate structures modified in the rural incumbent local exchange carriers’ (ILECs’) territories.

b) What rates are influenced by contributors to and/or disbursements from the PA USF?

c) Should disbursements from the PA USF be reduced and/or eliminated as a matter of policy and/or law?

d) Assuming the PA USF expires on or about December 31, 2006, what action should the Commission take to advance the policies of this Commonwealth?

e) If the PA USF continues beyond December 31, 2006, should wireless carriers be included in the definition of contributors to the Fund?  If included, how will the Commission know which wireless carriers to assess?  Will the Commission need to require wireless carriers to register with the Commission?  What would a wireless carrier’s contribution be based upon?  Do wireless companies split their revenue bases by intrastate, and if not, will this be a problem?

f) What regulatory changes are necessary to 52 Pa. Code §§63.161 – 63.171 given the complex issues involved as well as recent legislative developments?



The RLEC Access Charge Investigation was assigned to ALJ Colwell for hearings as necessary and a decision.  However, by Order entered August 30, 2005 (August 2005 Order), the proceeding was stayed before hearings were held due to a pending Federal Communications Commission (FCC) examination of access charges, reciprocal compensation and universal service in the Unified Intercarrier Compensation Proceeding.
  The initial stay was granted for twelve (12) months or until August 30, 2006.


In July, 2006, the Missoula Plan
 was submitted to the FCC.  Generally, the Missoula Plan sought to unify intercarrier charges for all traffic over a 4-year time period,
reduce intercarrier compensation rates, provide an ability to recover those reduced rates through explicit means, move rates for all traffic closer together, and establish uniform default interconnection rules.


On or about August 30, 2006, the Rural Telephone Company Coalition (RTCC), the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), and The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (Embarq PA) filed a Joint Motion for further stay of the RLEC Access Charge Investigation.  By Order entered

November 15, 2006 (November 2006 Order), the Commission granted the Joint Motion and stayed the proceeding pending the outcome of the Unified Intercarrier Compensation Proceeding, or until November 15, 2007, whichever occurred first.  In so doing, the Commission expressed concern about whether it should act quickly to order further access reductions, in view
of the Missoula Plan’s proposed limitations on federal funding of such reductions for states which had already implemented access reform.


Subsequently, the RTCC, OCA, OTS and Embarq PA filed a motion to extend the stay of the RLEC Access Charge Investigation beyond November 15, 2007.  By Order entered April 24, 2008 (April 2008 Order), the Commission ruled that the Investigation should be reopened for the following limited purposes:
1.
To address whether the cap of $18.00 on residential monthly service rates and any corresponding cap on business monthly service rates should be raised, whether funding for the PA USF should be increased, and whether or not a “needs based” test (and applicable criteria) for rural ILEC support funding from the PA USF in conjunction with the federal USF support payments that the rural ILECs receive should be established in order to determine which rural ILECs qualify for PA USF funding as described in the body of the April 2008 Order; and

2.
That the proceedings also address the following issues:


(a)
Whether the Commission has the authority under Chapter 30 and other relevant provisions of the Public Utility Code to perform a just and reasonable rate analysis of the rural incumbent local exchange carriers’ (ILECs’) residential rates for basic local exchange services when such rates exceed the appropriate residential rate benchmark.


(b)
The appropriate benchmark for the rural ILEC residential rate for basic local exchange service taking into account the statutory requirements for maintaining and enhancing universal telecommunications services at affordable rates.  Participating parties are encouraged to submit appropriate studies and testimony, including economic cost studies that can provide the necessary information for the establishment of the appropriate residential benchmark rate for maintaining and enhancing universal telephone service goals in Pennsylvania.

(c)
Whether PA USF funding support should be received by rural ILECs that incrementally pierces the appropriate residential rate cap because of the regular annual Chapter 30 revenue increases, and whether the Commission’s PA USF regulations at 52 Pa. Code §63.161 et seq. should be accordingly revised.  The relevant inquiry should include the role of non-expired “banked revenues” that rural ILECs may have accumulated through the operation of their respective Chapter 30 modified alternative regulation plans and corresponding price stability mechanisms.


(d)
Whether the potential availability of PA USF support distributions to those rural ILECs that pierce the appropriate residential rate cap because of their respective annual Chapter 30 annual revenue increases has any anti-competitive or other adverse effects, especially with respect to the currently established PA USF support contribution mechanism and its participating telecommunications utility carriers.


(e)
The “needs based” test should address the following interlinked areas that involve the operations of the rural ILECs:

(i)
The Chapter 30 annual rural ILEC price stability mechanism revenue increases:

(ii)
The annual federal USF support that the Pennsylvania rural ILECs receive;

(iii) 
The fact that most of the Pennsylvania rural ILECs are “average schedule” telephone utility companies that do not jurisdictionalize a number of revenue, expense, and asset parameters for their regulated operations;

(iv)
Whether there is any relevance that rural ILEC assets and facilities may be used both for the provision of regulated intrastate telecommunications services, but also for the provision of non-jurisdictional services that potentially include unregulated services;

(v)
Whether the overall financial health of the rural ILECs that continue to get both PA USF and federal USF support should play a role for continuing to receive PA USF support distributions; and

(vi)
Whether the PA USF level of support distributions to the recipient rural ILECs should be adjusted in relation to the revenue increases in local exchange rates that have been or are implemented through their respective Chapter 30 modified alternative regulation plans and price stability mechanisms.



The limited reopened Investigation was assigned to ALJ Colwell for hearing and decision.  The remainder of the Investigation was stayed for the third time pending the outcome of the FCC’s Unified Intercarrier Compensation Proceeding or until April 24, 2009 (i.e., one year from the entry date of the April 2008 Order), whichever came first.


On May 8, 2008, Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively Sprint) and AT&T Communications of Pennsylvania, LLC filed separate petitions for reconsideration concerning the April 2008 Order.  Specifically, these parties requested reconsideration/clarification of the Commission’s decision to bifurcate the issues of rate caps, PA USF increases, and a “needs-based” PA USF test from the interrelated issue of access reform.  By Order entered October 9, 2008 (October 2008 Reconsideration Order), the Commission denied reconsideration, except to the extent of clarifying that the limited reopening would not include consideration of PA USF funding by wireless carriers, and that decreases in the PA USF as well as increases would be considered.


A request for a fourth stay of the non-reopened portion of the RLEC Access Charge Investigation was filed prior to the expiration of the stay on April 24, 2009.



On March 19, 2009, during the pendency of the third stay of the RLEC Access Charge Investigation, AT&T Communications of Pennsylvania, LLC (AT&T – PA), TCG New Jersey, Inc. (TCG – NJ) and TCG Pittsburgh, Inc. (TCG – Pittsburgh) (collectively AT&T) each filed individual complaints (AT&T Complaints) with the Commission against thirty two (32) Pennsylvania RLECs
 for a total of ninety-six (96) complaints (referred to as AT&T Complaint proceeding).  The AT&T Complaints, which were filed pursuant to 52 Pa. Code §5.21 and 66 Pa. C.S. §§701 and 1309, involved alleged intrastate access charge violations of 66 Pa. C.S. §§1301 and 3011(3), (4), (5), (8) and (9).  As relief, AT&T requested that the RLECs be required to reduce intrastate access rates to levels which correspond, both in rate levels and in rate structure, to the rates each company assesses for interstate switched access.



On April 30, 2009, the RLECs, represented by the Pennsylvania Telephone Association (PTA), filed identical Answers to each of the ninety-six (96) Complaints and also filed Preliminary Objections.  In its Answers, PTA denied the material allegations of the Complaints and contended that AT&T was attempting to end run the Commission’s pending Rural Access Charge Investigation that was stayed at that time.  In its Preliminary Objections, PTA alleged lis pendens, due to the pending RLEC Access Charge Investigation, and failure of AT&T to state a cause of action.



The AT&T Complaints were consolidated into three lead dockets, and I was assigned to these matters to hold hearings as necessary and render a decision.  I consolidated the three lead dockets into one (1) lead docket at C-2009-2098380.  I also denied PTA’s Preliminary Objections by Order dated June 22, 2009.


The following parties intervened/filed notice of appearances in the AT&T Complaint proceeding:  Sprint; OTS; OCA; Verizon Pennsylvania, Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, MCImetro Access Transmission Services, LLC d/b/a Verizon Transmission Services, and MCI Communications Services, Inc. (collectively Verizon); and the Broadband Cable Association of Pennsylvania (BCAP).  Also, Embarq PA (now CenturyLink), one of the thirty-two (32) original individual Respondents in this matter, was represented by separate counsel who filed a Notice of Appearance.



Sprint raised an issue concerning the applicability of the nine-month period and retroactivity provision in Section 1309(b) of the Public Utility Code (Code), 66 Pa. C.S. §1309(b), to the AT&T Complaints.  Due to Sprint’s contentions, I convened a June 23, 2009, Telephonic Conference to consider whether the proceeding needed to be expedited so as to permit a final Commission Order within nine (9) months (by December 19, 2009) to avoid retroactive relief.  During the Telephonic Conference, it was decided that PTA would seek a Commission ruling on the Section 1309 question through the filing of a petition for review and answer to a material question.  In the interim, an expedited procedural schedule, as set forth in a Procedural Order dated June 24, 2009, and a Procedural Order Clarification dated June 25, 2009, was established due to the uncertainty about how the Section 1309(b) question would be decided by the Commission.  The procedural schedule provided for AT&T and aligned parties’ direct testimony on July 2, 2009, responsive testimony on July 24, 2009, rebuttal testimony on August 7, 2009, surrebuttal outlines on August 12, 2009 (by noon), hearings on August 13-14, 2009, and briefs.  A Recommended Decision was to be issued by October 9, 2009, so that a final Commission Order could be addressed at Public Meeting on December 17, 2009.


On June 24, 2009, a motion for admission pro hac vice of Benjamin J. Aron, Esquire, on behalf of Sprint was filed.  This unopposed motion was granted by Order dated June 26, 2009.


On June 26, 2009, PTA and Embarq PA filed a Petition Requesting Interlocutory Review and Answer to Material Questions regarding issues arising from the AT&T Complaints.  The material questions for review included whether the ALJ erred in denying the Preliminary Objections filed by the PTA, whether the Commission should stay or consolidate the AT&T Complaints with the pending RLEC Access Charge Investigation, and whether the retroactivity provision in Section 1309(b) applied to the AT&T Complaints.

On June 30, 2009, I issued a Protective Order in the AT&T Complaint proceeding, which was the form of protective order adopted in the pending RLEC Access Charge Investigation and limited reopening.

On July 2, 2009, in accordance with the expedited procedural schedule, AT&T and parties aligned with AT&T (Sprint and Verizon) served direct testimony in the AT&T Complaint proceeding on the presiding officer and the parties.  Sprint provided a corrected version of its direct testimony on July 6, 2009.

On July 21, 2009, I issued a ruling on an AT&T motion to compel involving a discovery dispute with PTA and Embarq PA.

On July 23, 2009, ALJ Colwell’s Recommended Decision on the limited reopened portion of the RLEC Access Charge Investigation (ALJ Colwell RD) was issued.  ALJ Colwell found that the $18.00 rate cap, while still in effect, should not constrain local service rates pending the outcome of a rulemaking on the subject and that RLECs should be permitted to raise rates in accordance with their Chapter 30 Plans, subject to the Commission’s “just and reasonable” rate analysis.  Furthermore, ALJ Colwell recommended a new policy direction for the PA USF, to be accomplished through a rulemaking, wherein funding would be targeted to low-income customers and to specific areas of proven high cost.  Exceptions and reply exceptions have been filed and Commission action on the ALJ Colwell RD is pending.

At Public Meeting on July 23, 2009, the Commission adopted a Motion determining that the AT&T Complaints would be consolidated with the remaining issues in the RLEC Access Charge Investigation, and that the Investigation would not be stayed again but would be litigated within the next twelve (12) months.  Accordingly, I convened another Telephonic Conference on July 23, 2009, with all parties in the AT&T Complaint proceeding in attendance.  It was decided that the expedited procedural schedule set forth in the June 24 and 25, 2009 Orders was no longer appropriate and should be rescinded.


On July 24, 2009, I issued a Revised Procedural Order in the AT&T Complaint proceeding which rescinded the established, expedited procedural schedule and cancelled the hearings scheduled for August 13-14, 2009.  A new procedural schedule was to await issuance of the Commission Order implementing the July 23, 2009 Motion.

By Commission Order entered July 29, 2009 in the AT&T Complaint proceeding (July 2009 Order), the Commission addressed the consolidation which had been adopted at the July 23, 2009 Public Meeting and the Material Question Petition which had been filed by PTA and Embarq PA.  The Commission ruled that the AT&T Complaints would not be dismissed, and 
that consolidation with the RLEC Access Charge Investigation was appropriate to avoid duplicative litigation.  The Commission also addressed the nine-month deadline set forth in Section 1309(b) of the Code.


Regarding the RLEC Access Charge Investigation, the Commission entered an Order on August 5, 2009 at Docket No. I-00040105 (August 2009 Order) which officially lifted the stay and assigned the matter to OALJ for development of an appropriate evidentiary record and the issuance of a Recommended Decision within twelve (12) months.  The Commission further ordered that, absent extraordinary circumstances, the issues already adjudicated by ALJ Colwell were not to be relitigated.  August 2009 Order, ¶4.  The Commission indicated that the evidentiary record in ALJ Colwell’s limited reopening would be available for use in the instant proceeding.  
The August 2009 Order also contained the following Ordering Paragraph #5:

5.
That the participating parties shall address and provide record evidence on the legal, ratemaking and regulatory accounting linkages between: a) any Federal Communications Commission’s ruling in its Unified Intercarrier Compensation proceeding; b) the intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017; c) the Pennsylvania Universal Service Fund; and d) the potential effects on rates for the basic local exchange services of the rural ILECs to the extent this is consistent with the Commission’s determinations in the limited investigation.

Thereafter, the consolidated AT&T Complaints and RLEC Access Charge Investigation were assigned to me for such hearings as necessary and a recommended decision.  I issued a Prehearing Order on August 11, 2009, which set forth requirements for a Prehearing Conference, scheduled for August 19, 2009, including the provision of memoranda on the scope of the newly consolidated proceeding.
A Prehearing Conference was held in these consolidated matters on Wednesday, August 19, 2009, at 10:00 a.m.  The following parties participated and were granted party status:  AT&T; PTA; Embarq PA; Verizon; OCA; Office of Small Business Advocate (OSBA); OTS; Comcast; Qwest Communications Company, LLC (Qwest); Cellco Partnership d/b/a Verizon Wireless (VZ Wireless); Sprint; Omnipoint Communications Enterprises LLC d/b/a T-Mobile, Omnipoint Communications Enterprises LLC d/b/a T-Mobile and Voicestream Pittsburgh LP d/b/a T-Mobile (T-Mobile), and BCAP.
At the Prehearing Conference, a procedural schedule was established as follows, which allowed for direct testimony by new parties and supplemental direct by existing parties aligned with AT&T:

Direct/Supplemental Direct (parties aligned 


November 30, 2009


with AT&T)


Direct Testimony (other parties-responsive to

January 20, 2010


November 30, 2009 and July 2, 2009 testimony)


Rebuttal testimony (all parties)



March 10, 2010


Surrebuttal Testimony (all parties)



March 31, 2010


Rejoinder testimony 





April 7, 2010


Evidentiary Hearings in Harrisburg



April 14-16, 2010


(10 a.m. each day)


Evidentiary Record Closes




April 16, 2010


Main Briefs






May 13, 2010


Reply Briefs






June 3, 2010


Recommended Decision




August 5, 2010


I issued a Procedural Order on August 20, 2009, which confirmed matters that had been decided at the Prehearing Conference.


Also at the Prehearing Conference, there was considerable discussion and disagreement regarding the scope of the proceeding.  Given the critical importance of this matter going forward, I requested additional memoranda and indicated that, after further consideration of the arguments, I would issue an Order which would set forth the scope of the proceeding.

On September 2, 2009, I received memoranda of law on the scope of the proceeding from the following parties:  AT&T, PTA, Embarq PA, Sprint, OCA, OSBA, T-Mobile, VZ Wireless, Verizon, Qwest, Comcast, and BCAP.  On September 9, 2009, I received reply memoranda from AT&T, PTA, Embarq PA, Sprint, Verizon, VZ Wireless, Qwest and Comcast.
On September 4, 2009, I issued an Order Granting Admission Pro Hac Vice with respect to Garnet Hanly, Esquire, on behalf of T-Mobile.

On September 15, 2009, I issued an Order Addressing Scope of Consolidated Proceedings wherein I concluded that the six (6) issues from the December 2004 Order, with the exception of issues (c) and (d), had not previously been adjudicated by ALJ Colwell or otherwise removed as issues and therefore were properly within the scope of the proceeding.  In addition, the issues raised in the AT&T Complaints, which concerned the justness and reasonableness of the RLECs’ intrastate access rates and whether these rates impeded competition, were ruled to be properly within the scope of the proceeding.
On September 25, 2009, several parties filed a petition for review and answer to a material question concerning whether the Order Addressing Scope of Consolidated Proceedings correctly stated the issues assigned to me in this phase of the proceeding.  The parties were particularly concerned about the inclusion of wireless carrier contribution to the PA USF, as set forth in issue (e) of the December 2004 Order.
On October 21, 2009, I issued an Order Granting Admission Pro Hac Vice with respect to Demetrios G. Metropoulos, Esquire, on behalf of AT&T.

On November 23, 2009, I issued an Order Granting Admission Pro Hac Vice with respect to John C. Dodge, Esquire, on behalf of Comcast.

On November 30, 2009, in accordance with the Procedural Order dated August 20, 2009, the following parties served supplemental direct or direct testimony:  AT&T; Sprint; Comcast; and Qwest.
On December 8, 2009, I issued a ruling on an OCA motion to compel involving a discovery dispute with AT&T, Sprint and Verizon.

By Opinion and Order entered December 10, 2009 (December 2009 Order), the Commission addressed the material question concerning scope of the proceeding.  Therein, the Commission decided that the Order Addressing Scope of Consolidated Proceedings correctly stated the issues, with two (2) exceptions.  The two (2) exceptions were that intraLATA toll service rates, which are no longer regulated by the Commission, and wireless and VoIP carrier contribution to the PA USF, which is to be addressed in the limited reopening proceeding before ALJ Colwell, were to be excluded.
On January 20, 2010, in accordance with the Procedural Order dated August 20, 2009, the following parties served their direct testimony in response to the testimony of AT&T and aligned parties:  PTA; CenturyLink or CTL (f/k/a Embarq PA); OCA; OTS; and OSBA.
On January 22, 2010, I issued a ruling on a CenturyLink motion to compel involving a discovery dispute with Sprint and AT&T.
On January 26, 2010, I issued an Order permitting OCA to withdraw its Motion to Compel which it had filed on July 20, 2009, against Sprint, and which had been held in abeyance at the request of OCA and Sprint.
On February 22, 2010, I issued a ruling on a Sprint motion to compel involving a discovery dispute with CenturyLink and PTA.
On March 10, 2010, in accordance with the Procedural Order dated August 20, 2009, the following parties provided rebuttal testimony:  AT&T, Sprint, Comcast, Qwest, Verizon, and OSBA.
On March 26, 2010, I issued Procedural Order #2 which granted an unopposed one-day extension, until April 1, 2010, for the provision of surrebuttal testimony and a corresponding one-day extension, until April 8, 2010, for the provision of rejoinder testimony.
On March 29, 2010, I issued an Order Granting Admission Pro Hac Vice with respect to Philip S. Shapiro, Esquire, on behalf of AT&T.

On April 1, 2010, in accordance with Procedural Order #2, the following parties provided surrebuttal testimony:  OSBA, OTS, OCA, Qwest, AT&T, Verizon, PTA, and CenturyLink.
On April 8, 2010, in accordance with Procedural Order #2, the following parties provided rejoinder testimony:  Qwest, CenturyLink, AT&T, Sprint, Verizon, and PTA.



Hearings were held as scheduled on April 14-16, 2010, in Harrisburg, PA, which were attended by all parties, with the exception of VZ Wireless and T-Mobile.  The following statements and exhibits were admitted into the public and proprietary records as appropriate:  OSBA Statement Nos. 1, 2, and 3 (prepared direct, rebuttal, and surrebuttal testimony of John W. Wilson, PhD.); AT&T Statement Nos. 1.0, 1.1, 1.2, 1.3, and 1.4 (prepared direct, supplemental direct, rebuttal, surrebuttal, and rejoinder testimony and attachments of E. Christopher Nurse and Ola Oyefusi, Ph.D.) and AT&T Cross-Examination Exhibits 1 through 5; Sprint Statement Nos. 1.0, 1.1, 1.2, and 1.3 (prepared corrected main, supplemental direct, rebuttal, and rejoinder testimony and exhibits of James Appleby) and Sprint Cross-Examination Exhibits 1 through 8; Verizon Statement Nos. 1.0, 1.1, 1.2, and 1.3 (prepared direct, rebuttal, surrebuttal, and rejoinder testimony and associated exhibits of Don Price); QCC (Qwest) Statement Nos. 1, 1-R, 1-SR, and 1-SJ (prepared direct, rebuttal, surrebuttal, and rejoinder testimony of William R. Easton); Comcast Statement Nos. 1.0 and 1.0R (prepared direct and rebuttal testimony of Michael D. Pelcovits, Ph.D. and associated attachments); CenturyLink Statement Nos. 1.0, 1.1, 1.2 (prepared direct, surrebuttal, and rejoinder testimony of Mark D. Harper and Jeffrey L. Lindsey and associated exhibits), CenturyLink Statement No. 2.0 (prepared direct testimony of Brian K. Staihr, Ph.D., and associated exhibits, adopted and sponsored by Mark D. Harper ), CenturyLink Statement Nos. 3.0, 3.1, and 3.2 (prepared direct, surrebuttal, and rejoinder of Brian F. Bonsick and associated exhibits), and CenturyLink Cross-Examination Exhibits 1 through 7; OCA Statement Nos. 1 and 1-S (prepared direct and surrebuttal testimony of Robert Loube, Ph.D. and associated exhibits) and OCA Cross-Examination Exhibits 1 and 2; OTS Statement Nos. 1 and 1-SR (prepared direct testimony of Joseph Kubas and associated OTS Exhibit No. 1); and PTA Statement Nos. 1, 1-SR, and 1-RJ (prepared direct, surrebuttal, and rejoinder testimony of Gary M. Zingaretti and associated exhibits).


On April 23, 2010, I issued a Briefing Order which established a 100-page limit on main briefs and 60-page limit on reply briefs with respect to the argument section, although the reply brief page limit was later increased to 65 pages at the unopposed request of CenturyLink.  The parties were also required to follow a common briefing outline.


Also, on April 23, 2010, AT&T filed a Motion to Withdraw Complaints Against Citizens – NY as that company does not have an intrastate access tariff.  I granted this unopposed Motion by Order dated April 26, 2010.  Accordingly, the Complaints filed by AT&T – PA, TCG – NJ and TCG – Pittsburgh at Docket Nos. C-2009-2098526, C-2009-2100107, and C-2009-2101274, respectively, were permitted to be withdrawn.


On May 13, 2010, the following parties filed and served Main Briefs in accordance with the August 20, 2009 Procedural Order:  AT&T, Sprint, Verizon, Comcast, OCA, OTS, OSBA, PTA, CenturyLink, and Qwest.



On May 20, 2010, Verizon Wireless, T-Mobile, and Sprint Nextel (collectively the Wireless Carriers) filed a Motion to Strike and Request for Expedited Consideration with respect to portions of the OCA Main Brief concerning wireless carrier contribution to the PA USF.  The Wireless Carriers asserted that wireless carrier contribution was beyond the scope of the proceeding.  Given the exigencies of the situation, as reply briefs were due on June 3, 2010, I shortened the OCA response time to five (5) days.  OCA complied and filed an Answer on May 24, 2010.



On May 24, 2010, I issued an Order which granted the transcript corrections requested by CenturyLink on May 5, 2010.



On May 25, 2010, I issued an Order Denying Wireless Carriers’ Motion to Strike Portions of Main Brief of Office of Consumer Advocate.  The portions of the OCA Main Brief sought to be stricken specifically addressed testimony admitted into evidence without objection, and I was provided no legal support for the striking of a brief which addressed evidence submitted without limitation.  However, OCA also clarified that it was not requesting me to address, in this proceeding, whether the PA USF contributor base should be expanded to include wireless carriers and VoIP providers.  Instead, OCA was setting forth its full and complete access reform proposal, which happened to include expansion of the PA USF contributor base, for the information of the Commission.  OCA acknowledged that the issue of expansion of the contributor base would not be decided in this proceeding, based upon the December 2009 Order.


On June 3, 2010, the following parties filed and served Reply Briefs in accordance with the August 20, 2009 Procedural Order: AT&T, Sprint, Verizon, Comcast, OCA, OTS, OSBA, PTA, CenturyLink, and BCAP.



The record for purposes of decision consists of thirty-six (36) prepared statements, numerous exhibits, and 702 total transcript pages, in addition to the record in the limited reopening before ALJ Colwell.  August 2009 Order, p. 19.  The record closed on June 9, 2010, after receipt of all Reply Briefs.  This matter is now ready for a decision, which is to be provided to the Commission by August 5, 2010.
II.
FACTUAL AND LEGAL BACKGROUND TC "II.
FACTUAL AND LEGAL BACKGROUND" \f C \l "1" 


The primary focus of this proceeding, as indicated in the Commission’s December 2009 Order, and consistent with the AT&T Complaints’ focus, is intrastate access charge reform.  The challenge for the Commission is to issue a comprehensive ruling which appropriately balances the major considerations (access charges, local service rates, and the PA USF), some of which were addressed in a separate limited proceeding before ALJ Colwell, in a manner which is consistent with law, the evidence of record, and good public policy.



In the instant investigative and formal complaint phase, the principal issues to be addressed are:  (1) whether the RLECs’ existing intrastate switched access rates are “just and reasonable”; (2) the “just and reasonable” level of intrastate switched access rates for the RLECs; and (3) the methodology for achieving “just and reasonable” rate levels, consistent with applicable law and prior Commission Orders.  In this regard, I note that 66 Pa. C.S. §1317(a) requires any reduction to RLEC switched access rates to be revenue-neutral.
A.
Access Charges Defined TC "A.
Access Charges Defined" \f C \l "2" 


As noted in Finding of Fact #29 of the ALJ Colwell RD, switched access rates are rates charged by local exchange carriers (LECs) to other carriers for originating or terminating interexchange or “toll” calls.  Interstate access charges apply to calls that originate and terminate in different states, and intrastate (jurisdictional) charges apply to calls that originate and terminate within the state, but in different local calling areas (i.e., non-local calls).  The rates at issue herein are switched access rates that RLECs charge to other carriers to originate and terminate non-local calls to or from an RLEC customer that begin and end in Pennsylvania.  Verizon Statement (St.) 1.0, pp. 6-7.


In the Global Order, slip op. at 12 (93 PA PUC 172, 189), the Commission indicated that LECs incur both traffic-sensitive (TS) costs and non-traffic sensitive (NTS) costs in providing switched access for the completion of a toll call.  NTS costs are those associated with providing and maintaining the local loop, which do not vary with the number or length of telephone calls.  TS costs, on the other hand, vary with the amount of usage of the telephone network and cover the costs of, for example, switching equipment that must be sized to meet the volume and length of calls.


In general, the RLECs have TS intrastate switched access rates for the switching function and any transport functions provided to interexchange carriers (IXCs), which range from about one cent to as high as 11 cents per minute for either originating or terminating access.  AT&T St. No. 1.0, p. 34.  In addition, most RLECs have a “Carrier Charge” (or equivalent) which is an NTS charge for access on a per line/per month basis.  These RLEC NTS charges, often termed carrier common line charges or carrier charges (“CCLC” or “CC”) range from $0.17 for Frontier-Oswayo River to $17.99 for Ironton.  Armstrong North and most of the Frontier Companies have a $0.00 CCLC.  See, AT&T St. No. 1.0, Exhibit (Ex.) E; Verizon St. No. 1.0, Ex. 3.
B.
Prior and Anticipated Intrastate Access Reform TC "B.
Prior and Anticipated Intrastate Access Reform" \f C \l "2"  


RLEC intrastate access rates have been reduced on an RLEC-industry wide basis
 two times in the past ten (10) years—in the Global Order and July 2003 Order (pursuant to approval of a settlement).  


In the Global Order, total RLEC access revenues, including CenturyLink’s, were reduced by $21 million on a revenue-neutral basis, and the PA USF was instituted to mitigate the local rate impact resulting from rebalancing.  PTA Ex. GMZ-2.
  The Commission stated that it would consider further access charge reductions in a subsequent investigation (Phase II) which was projected to be concluded no later than December 31, 2001.  Global Order, 93 PA PUC 
172, 207.  


As indicated by PTA witness Gary M. Zingaretti, the Global Order also adopted the RLECs’ proposal to mirror intrastate and interstate TS rates, and the NTS component was restructured to a flat-rated CCLC, as it remains today.  PTA previously recommended and the Commission agreed that the TS components should be recalibrated periodically to match the interstate component to help reduce arbitrage.  This was done in 2000 and 2003, but there was no requirement that the intrastate TS component continue to mirror the interstate component and there has been a deviation over time.  PTA St. No. 1, pp. 6-7, 15. 


After the Global Order, the Commission postponed initiation of Phase II of access reform until January 2002 to allow for settlement negotiations.  An investigation was subsequently instituted at Docket No. M-00021596, and resulted in a settlement proposal, which was approved by the Commission in the July 2003 Order.  Pursuant to that settlement, RLEC access rates, including CenturyLink, were further reduced by $27.2 million on a revenue-neutral basis, although the PA USF was not increased in size due to an internal restructuring of the Fund’s distribution.  PTA St. No. 1, pp. 9-10.  In its July 2003 Order, slip op. at 12, the Commission stated as follows:
[W]e do not intend to declare the access rates established by this Order as the final word on access reform.  Rather, this is the next step in implementing continued access reform in Pennsylvania in an efficient and productive manner.



In its December 2004 Order initiating the instant investigation, the Commission reiterated its position that the Global Order and July 2003 Order represented additional steps but not the final word on access reform.  In a subsequent July 11, 2007 Order,
 the Commission noted its policy goal of reducing dependence by LECs on access revenue from other carriers and rebalancing that revenue.  Also in the April 2008 Order which initiated the limited reopening before ALJ Colwell, the Commission acknowledged at page 20 that it did not favor the arbitrage brought about by non-mirroring of intrastate and interstate access charges and stated, at page 26, as follows:

It has been, and continues to be the intention of this Commission, since the Global Order of 1999, to gradually lower intrastate access charges so as to allow for greater competition in the intrastate and interexchange toll markets.
In that same April 2008 Order, the Commission noted a concomitant policy goal of “assuring that local service rates do not become unreasonably high in those incumbent service territories, and that there are always reasonably affordable phone carriers operating in all areas of this State.”


Most recently, in its December 2009 Order herein, slip op. at 23, the Commission acknowledged the potential implications of ALJ Colwell’s RD on the remaining issues and indicated that access reform in Pennsylvania may or may not depend upon continuation of the PA USF.  
C.
Prior and Anticipated Interstate Access Reform TC "C.
Prior and Anticipated Interstate Access Reform" \f C \l "2" 


On the interstate side, the past ten (10) years has brought many access changes.


In its CALLS Order
 issued in 2000, the FCC concluded the removal of local loop costs from switched access rates by combining all local loop expenses into a single subscriber line charge (SLC).  Thus, at the federal level, loop costs are not recovered through access charges to LECs’ competitors but rather from the LECs’ own customers.  On November 8, 2001, the FCC issued its MAG Order
 which lowered interstate access charges, increased the SLC over a period of time from $3.50 to a cap of $6.50, and phased out the CCLC as of July 1, 2003.  In addition, a new Universal Service Support mechanism was established.  


PTA identified a total of four (4) federal funds now providing support to rural companies: the High Cost Loop (“HCL”) Fund, Interstate Common Line Support Fund (“ICLS”), Interstate Access Support Fund (“IAS”) and Local Switching Support (”LSS”).  PTA witness Gary Zingaretti described three of these funds in his direct testimony.  According to Mr. Zingaretti, the HCL Fund measures the highest costs and distributes a limited amount of funding based upon the limits of the fund which are capped.  Originally HCL support was to be pegged to companies with loop costs greater than 115% of the national average, but changes were required so that the payout does not exceed the calculated maximum total.  The IAS Fund was the explicit support created when the FCC reduced the interstate access rates for the original price cap carriers.  The ICLS Fund is the explicit support created when interstate access rates were reduced for rate of return carriers and those carriers who converted to price caps at the federal level after the original price cap companies.  Interstate access charge reductions that are not shifted to the end user through higher SLCs are recovered by carriers via the ICLS or IAS.  PTA St. No. 1, pp. 33-35.


On March 3, 2005, as noted previously, the FCC issued an Order in its Unified Intercarrier Compensation Proceeding which provided for a comprehensive examination of both interstate and intrastate access charges.  However, FCC action in this docket has not been forthcoming as of this date.



Most recently, on March 16, 2010, the FCC issued its National Broadband Plan (NBP), which this Commission has already characterized as potentially having a profound effect on intrastate switched access charges.  See, AT&T Communications of Pennsylvania, Inc. v. Verizon North Inc. and Verizon Pennsylvania Inc. (AT&T v. VZ or Verizon Access Charge proceeding), Docket No. C-20027195, Opinion and Order entered May 11, 2010, slip op. at pp. 22-23.  One of the FCC recommendations in the NBP is that intrastate terminating switched access rates be moved to interstate levels in equal increments over a period of two to four years, and that local rates be rebalanced to offset lost access revenues.  See, NBP Recommendation 8.7 (p. 148).  However, as the NBP has generated some sixty (60) rulemakings to address its numerous recommendations, and the rulemaking on intercarrier compensation is not scheduled to begin until the fourth quarter of 2010, it is not anticipated that the FCC will definitively act anytime soon with respect to access charges.
D.
Access Reform in Other States TC "D.
Access Reform in Other States" \f C \l "2" 


While the actions of other states are not binding upon this Commission, it should be noted that several states have reformed their intrastate access rates to some extent within the past ten (10) years.  The actions of twenty (20) states that purportedly mandated some form of intrastate/interstate access parity, either by statute, Commission Order, or tariffs, are summarized in the AT&T panel direct testimony at AT&T Ex. I.  CenturyLink prepared Exhibit CTL Panel-1 in response to AT&T Ex. 1 and contended, however, that only two (2) of the twenty (20) states (Maine and New Mexico) have mandated intrastate/interstate access parity for all ILECs, and that these two states also provided for rate impact cushioning.  CenturyLink M.B., pp. 45-46. 


Subsequent to service of the AT&T direct testimony, New Jersey, a net USF payor like Pennsylvania,
 required LECs to mirror their interstate switched access rates within 36 months of the Order.  CenturyLink, in particular, was required to eliminate its CCLC within twenty (20) days, and the remainder of the difference resulting from mirroring was ordered to be
reduced in three equal increments of 12, 24 and 36 months.
  A listing of the New Jersey Board of Public Utilities’ findings in response to parties’ arguments similar to those raised in the instant case, and a discussion of certain other states’ reform measures, are found in Sprint’s Main Brief at pages 39-45.
III.
OVERVIEW OF PARTIES’ POSITIONS TC "III.
OVERVIEW OF PARTIES’ POSITIONS" \f C \l "1" 


In a Briefing Order dated April 23, 2010, I directed the parties to provide a summary of all parties’ positions in their Main Briefs.  In this regard, I found Sprint’s summaries to be particularly helpful and have excerpted portions of its summaries in this section of the Recommended Decision.  As will be observed, the parties aligned with AT&T (Sprint, Comcast, Verizon and Qwest), each of which provide IXC services, have advocated for immediate reductions in intrastate access charges either to parity with interstate access rates (AT&T, Sprint and Comcast) or to Verizon’s intrastate access charges (Verizon and Qwest) with various proposals for rate rebalancing.  The RLECs (PTA and CenturyLink) and two of the statutory advocates (OTS and OSBA) have generally asserted a lack of justification for the access reductions sought by others and argue that further proof is needed or that any access reform should be phased in slowly.  OCA has a four-part access reform plan but its “package deal” requires certain action in other proceedings and thus cannot be completely implemented at this time. 
A.
AT&T TC "A.
AT&T" \f C \l "2"   


AT&T characterized the RLECs’ intrastate access rates as being maintained at unreasonably high levels to support local service rates, and that these subsidies were unreasonable and unsupportable in today’s competitive environment.  It advocated for immediate reductions to intrastate access rates so as to mirror interstate rate levels and structures.  See, e.g., AT&T St. No. 1.0, pp. 4-6.  


For revenue rebalancing purposes, AT&T originally proposed that any access reductions be recovered only through increases to local service rates, which it calculated to be an average increase of no more than $5.31 per month.  AT&T St. No. 1.0, pp. 54-55.  In its rebuttal testimony, AT&T modified its position and provided a four-year transition that would require temporary increases in the PA USF to ameliorate local rate impacts.  Under this modified proposal, RLECs would be permitted to increase basic local service rates up to a $22/month retail rate benchmark, and to recover any remaining revenue deficits from the PA USF.  Each year after setting the initial benchmark of $22/month, the Commission would increase the monthly benchmark by $1 per month for the next three (3) years, and the draw from the PA USF would correspondingly be reduced.  Thereafter, if necessary, the benchmark would increase by the GDP-PI rate of inflation.  AT&T St. No. 1.2, pp. 20-21.  The maximum temporary increase in the PA USF necessary to implement the AT&T proposal was estimated to be $19.6 million in the first year of transition, and would be reduced in subsequent years.  AT&T St. No. 1.2, p. 14.


AT&T contended that, even at the level of parity with interstate rates, RLEC intrastate access rates would still provide a significant contribution towards joint and common costs of the local loop.  AT&T St. No. 1.3, pp. 6, 8. 

B.
Sprint TC "B.
Sprint" \f C \l "2" 


Sprint contended that the RLECs’ high intrastate switched access rates were inconsistent with, and counterintuitive to, the development of a fully competitive telecommunications market in Pennsylvania.  It averred that consumers will benefit as the competitive balance in the market is improved through reductions in these rates, and agreed with AT&T that each RLEC should price its intrastate switched access at the same level and structure as its corresponding interstate switched access.  Sprint also argued that revenue neutral rate reductions must take into account revenues from the host of services, including competitive services, which RLECs provide over the local network or which are dependent upon the local network.  See, e.g., Sprint St. No. 1.0, pp. 3-4.  


While Sprint did not make a specific rebalancing proposal, it supported a residential basic local service rate affordability benchmark initially set at $21.97 (the $18.00 rate cap if it had been allowed to increase with inflation), but adjusted for inflation annually to protect residential consumers that want only basic local service.  Sprint St. No. 1.2, p. 45.  If an RLEC could prove that the cost of intrastate local service was higher than the local service benchmark, the RLEC would be permitted limited recovery via the PA USF for the difference between the benchmark rate and the cost of service.  Sprint St. No. 1.3, p. 13.  Sprint averred, and believed the record demonstrated, that RLECs have the financial strength to complete the transition of intrastate access rates to interstate rate levels in Pennsylvania in a revenue-neutral fashion without actually increasing basic local service rates.  Sprint Main Brief (M.B.), p. 8.


Sprint also was the only party which expressly advocated for retroactive rate reductions concerning access rates, pursuant to 66 Pa. C.S. §1309(b).  Sprint M.B., pp. 83-85.  However, Sprint witness James Appleby indicated in response to questioning that Sprint would forego insistence on retroactive relief to obtain expeditious access reductions on a going forward basis.  Tr. 251.  

C.
Comcast TC "C.
Comcast" \f C \l "2" 


Comcast’s position is that intrastate switched access rates are excessive in relationship to cost, as evidenced by the rates charged for identical uses of the same network function such as interstate switched access.  Its witness Dr. Pelcovits advocated for reductions in RLEC intrastate switched access rates to the same level as interstate switched access rates (AT&T’s proposal) as a good first step in reform.  Such an approach benefits consumers, controls distortions in the competitive process, and combats rate arbitrage, according to Comcast.  Comcast St. No. 1.0, pp. 6-13.



Comcast found it unlikely that RLECs would need to raise local service rates to offset reductions in access charges, and emphasized the RLECs’ diversification into many unregulated services that provide a substantial and growing percentage of their revenue and profits.  It noted also that local service is often “bundled” with competitive offerings and that the overall price of the bundle, which is constrained by competition, would be unlikely to change.  In addition, Comcast presented a statistical analysis to dispute the RLECs’ contention that their less dense service territory required greater cost support from access charges.  Comcast St. No. 1R, pp. 6-7.  Nevertheless, if access charge reductions result in unaffordable local service rates, Comcast would support targeted funding from the existing PA USF where need has been demonstrated.  Comcast St. No. 1.0, pp. 13-21.
D.
Verizon TC "D.
Verizon" \f C \l "2" 


Verizon contended that it is time for the Commission to establish just and reasonable RLEC intrastate switched access rates.  It is Verizon’s position that the quickest and most efficient way for the Commission to satisfy its legislative charge to promote competition, eliminate market distortions, and create a level playing field for all telecommunications carriers is to move all carriers to a uniform intrastate switched access rate – Verizon’s current intrastate switched access rate.  Verizon St. No. 1.0, pp. 17-18.  However, if the Commission is reluctant to move the RLEC access rates all the way down to Verizon’s benchmark rate at this time, it could initially move them to the generally higher interstate rates as AT&T has recommended.  Verizon St. No. 1.0, p. 22.  



Verizon asserted that the RLECs should have the opportunity and flexibility to rebalance access reductions to retail regulated services, but opposed an expansion of the carrier-funded PA USF under any circumstances.  It suggested that the Commission could adopt a phase-in of local rate increases associated with a step-by-step reduction in a particular RLEC’s access rates in order to ameliorate the rate increase impact.  Verizon St. No. 1.2, p. 7.  Verizon also objected to “comparability” as a basis for a local service benchmark and contended that “affordability” would permit an initial benchmark R-1 rate (first phase of rebalancing) of at least $23.00 per month, net of taxes and other fees, with no corresponding limit on business rate increases.  Verizon St. No. 1.2, pp. 7-8.
E.
Qwest TC "E.
Qwest" \f C \l "2" 


Qwest agreed with Verizon that the RLECs’ intrastate switched access rates should be moved to Verizon’s intrastate access levels.  It contended that lowering access rates to Verizon levels will reduce existing arbitrage opportunities such as traffic pumping, which has occurred in Pennsylvania, and will put all market participants on a level playing field.  QCC St. No. 1, pp. 1, 6-7.



Qwest advocated achieving revenue-neutrality by offsetting access reductions through increases in local service rates and, if necessary, the PA USF.  It proposed that as a first step, RLEC local rates should be permitted to increase to a Commission-set benchmark rate of 125% of the average Pennsylvania RLEC residence rate and 125% of the average Pennsylvania RLEC business basic exchange rate.  QCC St. No. 1, p. 9.  As an alternative, Qwest would not object to a benchmark set at 120% of the Verizon Pennsylvania levels, as proposed by the OCA.  QCC St. No. 1-R, p. 5.  If an RLEC revenue deficiency remained after its rates have been increased to the benchmark level, this deficiency would be addressed via funds from the PA USF.  QCC St. No. 1, p. 8.
F.
PTA TC "F.
PTA" \f C \l "2" 


The PTA’s primary position is that, until the FCC gives a clearer indication of the direction that it intends to pursue, the Commission should retain the status quo.  It noted in its Main Brief that the IXCs have already received substantial access reductions in the Global Order and July 2003 Order, and that existing intrastate access rates are just and reasonable, in accordance with existing statutes, Commission Orders, and the RLECs’ respective Chapter 30 Plans.  PTA M.B., pp. 1, 10-14, 32-38.  


To the extent the Commission concludes that access charges must be reduced, PTA supported a collaborative process to arrive at reasonable solutions to the complex and difficult public policy issues presented herein.  In this regard, PTA agreed that a seven to ten year “glide path,” whereby local service rates are transitioned higher to support corresponding access reductions to interstate parity, is a reasonable approach.  Tr. 691-692.  It identified an $18.94 R-1 benchmark, which would be imputed if an RLEC elected not to increase basic local rates to that level.  The remainder necessary to achieve interstate rate parity would be obtained by increased funding from the PA USF.  PTA St. No. 1-SR, p. 48; Tr. 690-691.  


PTA recognized that RLEC access lines have been declining for competitive reasons, and proposed that an incremental PA USF be “held harmless” through reductions in funding as Price Cap Companies experience access line reductions.  PTA St. No. 1 SR, pp. 61-62.  It supported the OCA’s proposal to expand the PA USF contribution base by including wireless and VoIP carriers.  PTA St. No. 1-SR, p. 62.   
G.
CenturyLink TC "G.
CenturyLink" \f C \l "2" 


CenturyLink’s position is that, based upon this record, there is no credible reason to reduce RLEC access rates at this time, and noted that competition is flourishing in rural Pennsylvania despite alleged “high” access rate levels.  Moreover, CenturyLink asserted that those parties seeking access reductions had failed to demonstrate how rural Pennsylvanians will benefit from these reductions, given that local rates will be increased, and argued that it was unwise to act now in any event given the FCC’s upcoming rulemakings.  CenturyLink M.B., pp. 1-2.  It highlighted a CenturyLink consumer survey of Pennsylvania residential customers which showed that a large percentage of customers (41.4%) would be highly likely to leave with just a $3 price increase.  CenturyLink St. No. 2.0, p. 8.  


CenturyLink concluded that rebalancing access rate reductions with local rate increases is not a viable option and will not achieve revenue neutrality.  The only viable and sustainable option, if the Commission determines that access rates must be reduced, is to maintain the $18.00/month benchmark and rebalance rates through the PA USF, as existing or as expanded if necessary.  CenturyLink M.B., pp. 1-2.
H.
OCA TC "H.
OCA" \f C \l "2" 


 OCA has defined the essential inquiry in this proceeding as being how the cost of the joint and common plant of the public switched telephone network (“PSTN”) of the RLECs will be recovered.  It noted that current access charges, which provide for contribution to these joint and common costs, can no longer be sustained due to, for example, wireless proliferation and attendant differences in intercarrier compensation.  On the other hand, basic local exchange customers should not shoulder the entire burden to pay for a network used to provide a variety of services, according to the OCA.  OCA M.B., pp. 1-2; OCA St. No. 1, pp. 2-4, 11.


To address these challenges, OCA proposed the following comprehensive, four-part, interlocking plan which must be adopted in its entirety for access reductions to be approved: 

1.
RLEC intrastate access rates should be set equal to their respective interstate rate, including the elimination of the carrier common line charge;

2.
RLEC residential basic local exchange rates that are below 120 percent of the Verizon weighted average residential basic local exchange service rate should be increased to that level, subject to an affordability constraint, while RLEC rates that are above 120 percent of the Verizon weighted average rate remain at their current levels;

3.
Any remaining revenue required to offset the revenue decrease associated with access rate reductions should be recovered from the PA USF; and 

4.
The revenue base of the PA USF should be enlarged to include any service provider that uses the public switched telecommunications network at any point in providing their service.



OCA witness Dr. Loube calculated the increased pay-out from the PA USF necessary to implement the OCA proposal and reduce intrastate access rates to parity to be approximately $63.4 million.
  OCA St. No. 1, p. 16 (public version).


OCA understood that, based upon the Commission’s December 2009 Order, a recommendation to enlarge the PA USF contribution base may not be within the purview of the presiding officer.  However, the OCA’s recommended comprehensive plan was contingent on the Commission addressing this issue in another proceeding of its choice and finding in that proceeding that it is necessary to increase the size of the contribution base.  OCA St. No. 1, pp. 16-17.
I.
OSBA TC "I.
OSBA" \f C \l "2" 


OSBA’s position is that AT&T has not demonstrated the unreasonableness of existing access rates and reductions are not needed in any event to spur competition.  Rather than 

further reduce access charges, the Commission should reverse its policy and allow increases to help fund network costs.  OSBA M.B., pp. 19-21. 



If the Commission decides that the RLECs’ access charges should be reduced, OSBA submits that the reductions should be made on a case-by-case basis for each individual RLEC, and should be set at the level necessary to recover 25% of each individual RLEC’s total loop costs.  OSBA St. No. 1, pp. 14-15.  OSBA explained in its Main Brief that this could be accomplished by developing intrastate access rates individually to recover the same amount of total revenue (including the SLC) which is being recovered for interstate access.  OSBA M.B., pp. 22-23.


Any access charge reductions must be revenue-neutral through increases to the RLECs’ noncompetitive service rates, increased PA USF support, or, most likely, both.  OSBA M.B., p. 28.  OSBA does not favor the continuation of rate caps but if a rate cap is used, it should be increased from $18.00 per month to about $21.00 per month, and further PA USF support should not be provided without a cost of service needs test.  OSBA St. No. 2, pp. 21-22.  

J.
OTS TC "J.
OTS" \f C \l "2"   


OTS contends that RLEC intrastate access rates have not been proven to be excessive or subsidy-laden in the absence of cost studies and therefore should not be reduced.  OTS St. No. 1, p. 9.  Any rebalancing of local service rates to offset access reductions would be unjustified and unfair to basic local exchange service customers.  OTS St. No. 1, p. 11.  Also, OTS believes that shifting the CCLC, which is comprised mostly of local loop cost recovery, from carriers to end users would inappropriately allow IXCs to use the local network for free.  OTS St. No. 1-SR, p. 10.  Expansion of the PA USF, which is an important vehicle for achieving revenue neutrality of any access reductions, is to be addressed in ALJ Colwell’s proceeding; therefore, current access charges should be maintained pending resolution of that companion proceeding.  OTS M.B., p. 21.  

K.
BCAP TC "K.
BCAP" \f C \l "2" 


BCAP did not submit testimony but filed a Reply Brief (R.B.) which expressed concern about adoption of certain parties’ positions which could inappropriately impact the ALJ Colwell RD regarding the PA USF.  It noted that some parties’ proposals herein are based on the assumption that the current PA USF will continue to exist and be expanded.  Because the ALJ Colwell RD remains pending and would revise the PA USF if it is adopted, BCAP urged the Commission to ensure that any decision made in this proceeding would not prejudice future arguments regarding the size, structure and purpose of the PA USF.  BCAP R.B., pp. 4-6.
IV.
FINDINGS OF FACT TC "IV.
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1.
The rates at issue are switched access rates that RLECs charge to other carriers to originate and terminate non-local calls to or from an RLEC customer that begin and end in Pennsylvania.  Verizon St. 1.0, pp. 6-7.



2.
In general, the RLECs have TS intrastate switched access rates for the switching function and any transport functions provided to IXCs, which range from about one (1) cent to as high as eleven (11) cents per minute for either originating or terminating access.  AT&T St. No. 1.0, p. 34.  



3.
In addition, most RLECs have a “Carrier Charge” (or equivalent) which is an NTS charge for access on a per line/per month basis.  These RLEC NTS charges, often termed carrier common line charges or carrier charges (“CCLC” or “CC”) range from $0.17 for Frontier-Oswayo River to $17.99 for Ironton.  Armstrong North and most of the Frontier Companies have a $0.00 CCLC.  AT&T St. No. 1.0, Exhibit (Ex.) E; Verizon St. No. 1.0, Ex. 3.



4.
RLEC intrastate access rates have been reduced on an RLEC industry-wide basis two times in the past ten (10) years—in the Global Order and July 2003 Order at Docket No. M-00021596 (pursuant to approval of a settlement).  The total access rate reduction was $21 million in the Global Order and $27.2 million in the July 2003 Order.  PTA Ex. GMZ-2; PTA St. No. 1, pp. 9-10.



5.
Verizon’s access rates have been investigated separately by the Commission and the Verizon access charge proceeding is pending at Docket No. C-20027195. 



6.
The PA USF was instituted in the Global Order to mitigate the local rate impact resulting from rebalancing of access revenue reductions, and has a present size of $33.8 million.  AT&T St. No. 1.2, p. 12, Verizon St. No. 1.2, p. 12, fnt. 2.



7.
No party herein presented any cost information concerning the actual cost of providing intrastate switched access service in Pennsylvania.  Tr. 91-92, 334, 530-531.



8.
The RLECs, which claimed that access rates supported universal service and Carrier of Last Resort (COLR) obligations, failed to provide any cost studies or other cost information attributable to these obligations.  AT&T St. No. 1.4, p. 21; PTA St. No. 1, p. 29; Tr. 332, 334, 595-596, 632.



9.
Intrastate access charges are not being used to provide a targeted subsidy to the RLECs serving the least dense areas of Pennsylvania, where costs of service would presumably be higher due to lack of economies of scale and scope.  Comcast St. No. 1.0, pp. 6‑8.



10.
To the extent access charges are subsidizing local service, RLEC rates are being artificially maintained and RLECs are insulated from having to improve efficiency and offer better service.  Thus, consumers are being denied the real benefits of competition.  OSBA St. No. 3, p. 2 (ALJ Colwell record); CenturyLink St. No. 1.2, Panel 8; AT&T St. No. 1.2, pp. 50-51.  



11.
The RLECs’ factual presentation was contradictory as, on the one hand, RLECs claimed that access reform would cause harmful local service rate increases through rebalancing, but on the other hand, they claimed an inability to increase local service rates due to competitive pressure.  PTA St. No. 1, pp. 18-20, Ex. GMZ-13; CenturyLink St. No. 2.0. 



12.
The RLECs were unable to identify any areas of their service territory which lacked competitive options.  Tr. 318, 604-606.



13.
Pennsylvania consumers today have a broad range of options for their in-state long distance communications, including wireless carriers, e-mail, social networking websites, and VoIP providers.  None of these pay intrastate access charges in the same manner as wireline IXCs.  AT&T St. No. 1.0, pp. 25, 28.



14.
The telecommunications marketplace is “hyper-competitive.”  CenturyLink St. No. 3.1, pp. 8, 15.



15.
It is inequitable to impose a disproportionate subsidy burden on one industry segment.  OCA St. No. 1, p. 12; Tr. 478.



16.
Consumers benefit from a free choice among competitors that compete aggressively on a more level playing field, based on real differences in quality and cost.  Conversely, consumers are harmed when their choice is distorted by artificial differences in price driven by high access costs.  AT&T St. No. 1.0, p. 52.



17.
There is no material technical difference between the termination of an interstate long distance call and the termination of an intrastate long distance call.  AT&T St. No. 1.0, p. 36.  The functionalities used for interstate and intrastate switched access are essentially the same.  CenturyLink St. No. 1.0, p. 34.



18.
The RLECs’ intrastate switched access charges are generally far higher than their corresponding interstate rates, and range from 17% to 668% higher.  Sprint M.B., p.50.  The only RLEC which has lower intrastate rates than interstate rates is Armstrong North.  AT&T St. No. 1.0, pp. 35-36; AT&T St. No. 1.3, Attachment 2.



19.
The five (5) largest RLECs in Pennsylvania – CenturyLink, Commonwealth, Windstream, North Pittsburgh (Consolidated), and Denver & Ephrata (Windstream D & E), all have intrastate access rates approximately four (4) cents per minute or more per end, which is three to four times what they charge for the same functionality on an interstate call.  AT&T St. No. 1.0, pp. 15, 35-36 & Ex. C thereto.



20.
While the present system of high access charges is both competitively harmful and unsustainable, reductions in access charges will be beneficial to consumers.  AT&T St. No. 1.0, pp. 42-45, AT&T St. No. 1.2, pp. 50-52.



21.
Reductions in access costs will lead to lower long-distance rates.  AT&T St. No. 1.0, p. 42; AT&T St. No. 1.2, pp. 51-52.



22.
AT&T has committed to reduce its In-State Connection Fee (ISCF) and prepaid calling card charges once access reductions occur.  AT&T made the same commitment in Pennsylvania that it made (and has now implemented) in New Jersey upon implementation of access reform in that state.  AT&T St. No. 1.0, p. 59; AT&T St. No. 1.2, p. 50.



23.
AT&T’s proposal for RLEC access reform is that the RLECs’ intrastate access charges mirror each RLEC’s corresponding interstate access rates in rate level and structure.  AT&T St. No. 1.0, pp. 4-6.



24.
Verizon’s proposal for RLEC access reform is that the RLECs adopt Verizon’s intrastate switched access charges in place of their own intrastate switched access rates.  Verizon St. No. 1.0, pp. 17-18.



25.
Acceptance of Verizon’s access proposal would require rebalancing of an additional $13.1 million in RLEC revenue loss.  OCA St. No. 1, p. 33.



26.
Verizon could accept the generally higher interstate access rates as AT&T has recommended, in lieu of its intrastate access rates, if the Commission is reluctant to move the RLEC access rates all the way down to Verizon’s rates at this time.  Verizon St. No. 1.0, p. 22.



27.
The Verizon traffic-sensitive rate is less than the RLEC interstate traffic-sensitive rate for 29 of 30 PTA RLECs.  OCA St. No. 1-S, pp. 3-4.



28.
The OSBA proposed that the RLECs’ new intrastate access charges be designed to recover the same amount of revenue currently collected through interstate access charges (including the $6.50 SLC and usage charges).  OSBA St. No. 1, p. 15; OSBA M.B., pp. 22-23.  This is in contrast to AT&T’s proposal, which would require that the intrastate CCLC be abolished.  AT&T St. No. 1.2, pp. 22-23. 



29.
The OSBA proposal could allow RLECs to increase their intrastate access rates, perhaps substantially, to the extent the total interstate revenue to be matched (TS rates plus a $6.50 SLC) exceeds current intrastate revenue.



30.
The RLECs’ interstate rates cover their costs and provide a reasonable return.  Tr. Tr. 608-609.



31.
Even at the level of parity with interstate access charges, the RLECs’ intrastate access charges would still include a contribution to the cost of the local loop.  AT&T St. No. 1.3, pp. 6, 8.



32.
Given that RLECs have been charging interstate access rates on interstate calls, they already have systems and processes in place to charge the same rates on intrastate calls.  AT&T St. No. 1.3, pp. 15-16.



33.
The unified rates under AT&T’s proposal have the potential to reduce RLEC billing costs, if for no other reason than they will only have one set of rates to administer instead of two.  AT&T St. No. 1.0, p. 42.



34.
Verizon’s proposal would result in higher administrative costs and inefficiency as carriers would be required to implement new procedures to charge rates that only Verizon charges today.  AT&T St. No. 1.3, pp. 15-16.



35.
AT&T’s mirroring proposal is consistent with the FCC’s position that intrastate access rates should mirror interstate access rates.  NBP, Recommendation 8.7.



36.
Adopting AT&T’s proposal of symmetrical rates and rate structures will help to avoid problems associated with various arbitrage schemes in which carriers attempt to disguise the intrastate nature of the traffic to avoid higher rates.  AT&T St. No. 1.0, pp. 42-43.  



37.
Verizon’s proposal does not address the disparity between interstate and intrastate access rates, and therefore does not fix the arbitrage problem.  AT&T St. No. 1.3, pp. 15-16.



38.
Verizon’s access charges are currently under investigation in the pending Verizon Access Charge proceeding at Docket No. C-20027195 and the level of these charges in the near-term is therefore uncertain.



39.
The AT&T mirroring proposal has wider support among the parties, as it has the approval of Sprint and Comcast and also the support of PTA and OCA, with reservations associated with assurance of PA USF contribution.  Sprint St. No. 1.0, p. 4; Comcast St. No. 1.0, p. 11; OCA St. No. 1, p. 10; Tr. 591-592.



40.
There is no record evidence that the costs associated with serving Verizon’s service territory are reflective of the costs associated with serving the RLECs’ service territory.  CenturyLink St. No. 1.0, p. 13; PTA St. No. 1, pp. 8, 47.



41.
There is no need for the Commission to wait for the FCC to take action with regard to intrastate access reform through mirroring of interstate access rates.  NBP, Recommendation 8.7; AT&T St. No. 1.2, p. 59.



42.
There is no indication on this record that the FCC is going to act any time soon on intrastate access reform.  Indeed, the FCC is instituting some 60 rulemakings to address the numerous recommendations of the NBP, and the rulemaking on intercarrier compensation is not scheduled to even begin until the fourth quarter of 2010.  Tr. 590-591; AT&T Cross Ex. 4.



43.
The timing of the reductions of access charges to interstate levels should be coordinated with the revenue neutral rebalancing of local service rates, and should consider affordability issues and gradualism.  Verizon St. No. 1.1, pp. 41-42; Verizon St. No. 1.2, pp. 3, 8‑9. 



44.
In seeking to recover revenue associated with access reductions from an expanded PA USF rather than through local rate increases, the RLECs are seeking a guaranteed dollar-for-dollar recovery of revenue losses.  PTA St. No. 1, pp. 50-52; CenturyLink St. No. 1.1, p. 2.



45.
Access rate reform should not be used as a windfall to the RLECs or to lock in their current levels of access revenues which are otherwise continuing to decline due to competition.  AT&T St. No. 1.2, p. 16; Verizon St. No. 1.1, p. 5; Verizon St. No. 1.2, pp. 14-16.



46.
The purpose of the PA USF on a going forward basis should not be to guarantee the RLECs’ competitive losses.  AT&T St. No. 1.2, pp. 27-28; AT&T St. No. 1.2, p. 16.  



47.
CenturyLink performed a customer survey from December 21-23, 2008 to support its claim that its local rates cannot absorb even a small portion of revenue associated with access reductions.  This survey asked customers how likely they would be to leave CenturyLink if the price of their service increased by $2, $3, $4, and $5 per month.  CenturyLink St. No. 2.0, pp. 5‑8; Tr. 314.



48.
This survey was seriously flawed as it was results-oriented, timed to coincide with holiday shopping when consumers’ budgets were already stretched, and prepared solely for litigation.  Tr. 314; AT&T Cross Ex. 1; AT&T St. No. 1.2, pp. 39-41.



49.
CenturyLink’s survey was also flawed as it made no attempt to account for such real-world factors as possible rate decreases for wireline long distance that could result in a decreased overall bill.  AT&T St. No. 1.2, p. 42. 



50.
CenturyLink has not used a similar survey to determine whether to implement a price increase and therefore does not rely on this type of survey to make its own retail rate decisions.  AT&T St. No. 1.2, pp. 39-41; Attachment 6.



51.
CenturyLink failed to produce evidence of any actual experience it had with customer migration in reaction to price increases.  AT&T St. No. 1.2, p. 40.  



52.
Evidence produced by AT&T showed that the number of customers who left CenturyLink at a time of price increases was no different than those who left during the years with no price increases.  AT&T St. No. 1.2, p. 41. 



53.
A PTA company now known as Windstream D & E raised its price by over 35% in 2002, yet there was virtually no change in its access line loss.  Tr. 604-605; AT&T Cross Ex. 5.



54.
CenturyLink’s customers are moving away from lower priced services and moving towards higher priced bundled services.  The majority of CenturyLink’s customers have bundled services and spend an average of $57.63 per month.  AT&T St. No. 1.2, p. 10.



55.
The calculations as to the revenue to be rebalanced due to mirroring of interstate access rates range from $76.85 million (OCA calculation) to $91.67 million (PTA calculation), with an intermediate AT&T calculation of $82.6 million.  These differences are the result of different data sources, such as different dates for line counts and access minute volumes, which can be resolved in technical conferences during the rebalancing implementation process.  The vast majority of the access reform revenue calculation comes from elimination of the CCLC.  AT&T St. No. 1.2, pp. 22-23.



56.
There is a wide range of R-1 rates among the various RLECs, and contentions regarding an inability to absorb local rate increases cannot be equally valid regardless of current local service rates or the amount of rate increase required to offset access charge mirroring.  Tr. 585; PTA Ex. GMZ-13.



57.
Each and every RLEC has room for access rebalancing if approached with an open mind to optimum rate design.  Verizon St. No. 1.1, pp. 39-40; Tr. 425-426, 508, 585.



58.
The RLECs have made no effort to design a rebalancing that would minimize residential rate increases.  Verizon St. No. 1.1, pp. 38-39.  



59.
The RLECs’ business rates are relatively low and could be increased.  Verizon St. No. 1.1, pp. 37-38; PTA St. No. 1R, p. 22 (ALJ Colwell record).



60.
The national average single line business rate was $36.57 in 2007.  PTA St. No. 1R, p. 22 (ALJ Colwell record).  



61.
The $36.57 national average single line business rate is $10 higher than CenturyLink’s business rate of $26.23 and higher than many of the other RLECs’ business rates.  Verizon St. No. 1.1, p. 38.



62.
OSBA, the statutory advocate for small businesses, has proposed that any residential and business rate caps be abandoned as no longer necessary, although OSBA objected to business rate increases to the exclusion of residential increases.  OSBA St. No. 3, pp. 2-3.



63.
Other RLEC noncompetitive service rates (other than residential local service rates) could also be increased.  Verizon St. No. 1.1, p. 39.



64.
The RLECs should not be forced to increase their rates for other noncompetitive services during the rebalancing process, but should be provided the opportunity to do so.  Verizon St. No. 1.1, p. 31.



65.
Each RLEC should be considered separately for purposes of rebalancing.  Verizon St. No. 1.1, pp. 39-40.



66.
Several parties in this case, principally AT&T and OCA, proposed a “benchmark” rate, which was the basic local service rate level assumed to have been reached by the RLECs for purposes of rebalancing access revenue.  After the benchmark level had been reached (or revenue imputed), any remaining access revenue reductions necessary for mirroring would be recovered either transitionally (AT&T) or without a specific termination date (OCA) through an expanded PA USF.  AT&T St. No. 1.2, pp. 4, 20-21; OCA St. No. 1, p. 10.



67.
Verizon proposed that the RLECs phase in their reductions to access rates and corresponding increases to noncompetitive rates to avoid rate shock and averred that any expansion of the PA USF was unreasonable, harmful, and unnecessary.  Verizon St. No. 1.2, pp. 9-14, 18.



68.
OCA’s proposed benchmark was its comparability rate of $17.09, which was calculated based upon 120% of the Verizon weighted average residential basic local service rate.  OCA St. No. 1, pp. 10-11.



69.
OCA’s comparability position, which was raised before ALJ Colwell and rejected, states that consumers in rural and high cost areas must have access to telecommunications services that “are reasonably comparable to those services provided in urban areas and that are available at rates that are reasonably comparable to rates charged for similar services in urban areas.”  OCA St. No. 1, pp. 13-14; 47 U.S.C. §254(b)(3); ALJ Colwell R.D., fnt. 18.



70.
The OCA $17.09 comparability standard is computed using Verizon density cells that are not urban.  Verizon St. No. 1.1, p. 35.



71.
The OCA’s benchmark is the lower of the comparability or affordability rate, and at the present time, the comparability rate is lower.  Tr. 508.



72.
The only study of record on the affordability rate for residential customers was provided by OCA witness Colton in the ALJ Colwell record, and was determined to be $32.00 on a total bill basis.  OCA St. No. 2 (ALJ Colwell record), p. 20; Tr. 133-134 (ALJ Colwell record).



73.
The $32.00 total bill affordability rate limits the entire customer basic local telephone bill to no more than 0.75% (three-quarters of one percent) of the Pennsylvania median rural household income.  OCA St. No. 2 (ALJ Colwell record), p. 20.



74.
The $32.00 total bill affordability rate would be $23.14 or $23.00 (rounded), net of taxes and fees of about $8.86.  Tr. 508. 



75.
It is unreasonable to allow every RLEC’s local residential service rates to be immediately rebalanced to a weighted average of $23.00/month as this is the limit of affordability and could cause rate shock.  See, PTA Ex. GMZ-13.  Instead, the mirroring of interstate access rates and structure, with offsetting revenue neutral rebalancing, should be phased in over a reasonable 2 – 4 year period.  PTA St. No. 1, p. 4.  Under a 36 to 48-month phase-in of mirroring and associated rebalancing, as recommended herein, it is not likely that any RLEC will reach the $23.00 affordability level in less than 24 months.  AT&T St. No. 1.2, Attachment 5.



76.
It is anticipated that the ALJ Colwell-recommended rulemaking to reform the PA USF would be completed within 24 months.  



77.
A phase-in of access reductions and rate rebalancing would also allow some time for RLECs to adjust their business plans.  PTA St. No. 1, p. 4. 



78.
The affordability rate would increase if the Pennsylvania median rural household income increases over time.  See, OCA St. No. 2, Sched. RDC-5 (ALJ Colwell record).



79.
A rebalancing of local service rates which results in a substantial increase at one time should be phased-in.  OCA St. No. 1, p. 15.  Many RLEC Chapter 30 Plans provide conditional $3.50/month limitations on residential rate increases, and this is a reasonable amount to trigger a two-step phase-in requirement.  Tr. 689.



80.
The AT&T benchmark is $22.00, which is computed by applying an inflation adjustment through 2010 to the $18.00 residential rate cap established in 2003.  AT&T St. No. 1.2, p. 5; AT&T St. No. 1.3, p. 8.



81.
Under the AT&T rebalancing proposal (modified in rebuttal),  RLECs would be permitted to increase basic local service rates up to a $22/month retail rate benchmark, and to recover any remaining revenue deficits from the PA USF.  Each year after setting the initial benchmark of $22/month, the Commission would increase the monthly benchmark by $1 per month for the next three (3) years, and the draw from the PA USF would correspondingly be reduced.  Thereafter, if necessary, the benchmark would increase by the GDP-PI rate of inflation.  AT&T St. No. 1.2, pp. 20-21.



82.
The maximum temporary increase in the PA USF necessary to implement the AT&T proposal was estimated to be $19.6 million in the first year of transition, but by the end of the four (4) year transition, the increase would be less than $1 million, and six (6) carriers would continue to draw additional funds from the PA USF.  AT&T St. No. 1.2, p. 14, Attachment 5.



83.
The OCA rebalancing proposal would require an expansion of the PA USF by $63.4 million, for a total PA USF of about $97 million.  OCA St. No. 1, p. 16.



84.
Under the OCA proposal, the Verizon ILECs would have a net PA USF funding increase of nearly $27 million, in addition to the $17.2 million they already pay annually.  Verizon St. No. 1.2, p. 12.



85.
Under the AT&T transitional proposal, the Verizon ILECs would have a net PA USF funding increase of $8.5 million.  Verizon St. No. 1.2, p. 12.



86.
The Verizon ILECs provide service to a larger number of rural access lines than all of the RLECs put together.  Verizon St. No. 1.2, p. 13.



87.
The PA USF is not currently structured to require support commensurate with usage of the PSTN.  Tr. 512.



88.
It is unreasonable and anticompetitive to expect other carriers and their customers to fund the RLECs’ operations through an expanded PA USF in today’s competitive environment.  Verizon St. No. 1.1, pp. 42-43.



89.
Expansion of the PA USF would require companies like Verizon, Comcast and AT&T that pay into the PA USF to divert additional revenue each year to support the RLECs’ operations.  Their customers would be denied the benefits of that revenue which otherwise could have been used to improve the companies’ products, services, or networks, or even reduce rates.  Verizon St. No. 1.1, pp. 48-49.



90.
The convening of technical conferences among the parties for the purpose of discussion and finalization of the process for implementation of access reductions and rate rebalancing is reasonable.  PTA St. No. 1-RJ, pp. 11-12.



91.
Sprint was the only party to this proceeding to actively pursue access charge reductions retroactive to December 19, 2009 (nine months from the filing of the AT&T Complaints).  However, Sprint is willing to forego retroactive relief to obtain expeditious access reductions on a going-forward basis.  Tr. 251.  



92.
There is no net revenue decrease associated with the access reductions in this proceeding due to revenue neutrality.  See, e.g., AT&T St. No. 1.1, Attachment 5.

V.
DISCUSSION TC "V.
DISCUSSION" \f C \l "1" 


In this section of the Recommended Decision, I will address the essential issues but acknowledge that the parties have presented a massive amount of information for the presiding officer’s and Commission’s consideration.  All positions were articulately presented and the parties are to be commended for their efforts.  However, it is simply not possible to specifically address each and every contention of the parties.  Suffice it to say that the entire record has been duly considered, and that arguments which are not consistent with the recommendation herein must be deemed to have been considered and rejected without further comment.
 
A.
Burden of Proof TC "A.
Burden of Proof" \f C \l "2" 


In stand-alone complaint proceedings brought by customers against a public utility’s existing rates, like the AT&T Complaint proceeding prior to consolidation, the burden of proof is on the complainant to prove that the challenged rate is no longer just and reasonable.  See, 66 Pa. C.S. §§315(a), 332(a); see also, Schellhammer v. Pa. P.U.C., 157 Pa. Commw. 86, 629 A.2d 189 (1993); Cup v. Pa. Public Utility Commission, 124 Pa. Commw. 291, 296, 556 A.2d 470 (1989); Brockway Glass Co. v. Pa. P.U.C., 633 Pa. Commw. 238, 437 A.2d 1067 (1981).  When the AT&T Complaint proceeding was first initiated, it was beyond dispute that AT&T, as the Complainant, had that burden as to the RLECs’ existing access rates.  Recognition of AT&T’s burden of proof was reflected in the procedural schedule, which required AT&T and aligned parties to file their direct testimony first.  However, for the reasons explained herein, the party with the burden of proof changed upon the consolidation of the AT&T Complaints with the ongoing RLEC Access Charge Investigation, and the RLECs now have the burden of proof, as they have recognized in their respective briefs.



The RLEC Access Charge Investigation was initiated “upon the motion of the Commission” in its December 2004 Order, and clearly involves the existing access charges of the RLECs, which are regulated public utilities.  The Investigation was stayed for a number of years, but was never concluded and the docket remained open during the stay.



With respect to the burden of proof in a Commission-initiated investigation of existing public utility rates, such as the RLEC Access Charge Investigation, the applicable statute is Section 315(a) of the Public Utility Code (Code), 66 Pa. C.S. §315(a), which states as follows:

In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

Accordingly, the RLECs have the burden of proof upon consolidation of the AT&T Complaint proceeding with the Investigation.



The Commission has previously decided this very issue in the pending Verizon Access Charge proceeding (AT&T v. VZ, supra), which had been initiated by the Global Order and a formal generic access charge investigation at Docket No. M-00021596.  On March 21, 2002, at Docket No. C-20027195, AT&T filed a Formal Complaint against Verizon North seeking to have Verizon North’s access charges reduced to Verizon levels.  By Commission Order entered December 24, 2002, the Commission bifurcated the generic access charge investigation so that all Verizon matters, including AT&T’s Formal Complaint, would be litigated at Docket No. C-20027195.  The Commission consolidated the pending AT&T Formal Complaint against access charges with the Verizon Access Charge proceeding, as was done in the instant case when the AT&T Complaints were consolidated with the RLEC Access Charge Investigation.  The Verizon matters were assigned to ALJ Fordham for evidentiary hearings and a Recommend Decision.



In a Recommended Decision issued on December 7, 2005, at the now-consolidated Verizon Access Charge proceeding and AT&T complaint proceeding at Docket No. C-20027195, ALJ Fordham ruled that the IXCs therein, which were challenging Verizon’s existing access rates, had the burden of proof under Section 332(a) of the Public Utility Code.  Qwest filed exceptions, and the Commission granted the exceptions, determining that, as Verizon’s access rates were still under investigation by the Commission at that consolidated docket, the burden of proof was on Verizon to prove the justness and reasonableness of its existing access charges.  Verizon Access Charge proceeding, Opinion and Order entered January 8, 2007, slip op. at pp. 20-21.  The same conclusion must be reached in the instant proceeding.



To satisfy the burden of proof, the RLECs must demonstrate that their existing intrastate access rates are just and reasonable, pursuant to 66 Pa. C.S. §1301.  As recently confirmed by the Commonwealth Court in Buffalo Valley Telephone Company et al. v. Pa. P.U.C. (Buffalo Valley), 990 A.2d 67 (2009), the Commission’s authority to ensure that intrastate switched access rates are just and reasonable under Section 1301 of the Code, is preserved pursuant to 66 Pa. C.S. §3015(g) of Act 183.



The justness and reasonableness of existing access rates must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).



In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the RLECs have the burden to put forth evidence establishing a prima facie case concerning the justness and reasonableness of their intrastate switched access rates.  If the RLECs establish a prima facie case, the burden of going forward, but not the ultimate burden of 
proof, shifts to the opposing parties to rebut the prima facie case with evidence which is at least

co-equal.
  If the RLECs’ evidence is rebutted to the legally required extent, the burden of going forward shifts back to the RLECs, which must rebut the adverse party’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.



As stated earlier, there are three (3) main issues in this consolidated Investigation and AT&T Complaint proceeding, which can be summarized as follows:

(1)
The “justness and reasonableness” of existing switched access rates (the parties briefed this issue under the heading “should the RLECs’ intrastate access switched access rates be reduced?”);

(2)
If existing rates are not “just and reasonable,” what are the “just and reasonable” levels for these rates and the timing for implementing these levels? (the parties briefed this issue under the heading “if the RLECs’ intrastate switched access rates should be reduced, to what level should they be reduced and when?”); and 

(3)
What is the appropriate methodology for rebalancing access revenue reductions to achieve “just and reasonable” access rate levels? (the parties briefed this issue under the heading “if the RLECs’ intrastate switched access rates should be reduced, how should any revenue reductions be recovered in compliance with 66 Pa. C.S. §3017?”).  Timing of reductions could also be addressed as part of issue #3.



I find that the RLECs clearly have the burden of proof with respect to issue #1 above, for the reasons previously stated.  However, if the RLECs fail to meet that burden, and the RLECs’ access rates are to be reduced and lost revenues rebalanced through increases to other services (issues #2 and #3), then the burden of proof is not on the RLECs on a going forward basis.  Instead, as correctly noted by PTA (PTA M.B., pp. 22-23, fnt. 67), it is the proponent of the specific rate reduction and methodology for achieving that reduction that has the burden of proof as to its specific proposal.  66 Pa. C.S. §332(a); see also, Joint Default Service Plan for Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company for the Period of June 1, 2010 through May 31, 2013, Docket Nos. P-2009-2110798 and P-2009-2110780, Order entered February 26, 2010 (Citizens and Wellsboro DSP Order), 2010 WL 1259684 (Pa. PUC) (the Companies had the burden of proof as to the proposed default service plan or DSP, but other parties that had submitted their own proposals with respect to the DSP bore the burden of proof with respect to their proposals).



At this point, it bears mentioning that a determination as to burden of proof can have a profound effect on the viability of a party’s position.  For example, the OSBA and OTS positions are based, at least in part, upon the failure of the IXCs
 to meet their burden of proof as to the unreasonableness of existing access charges.  Since the IXCs no longer have the burden of proof concerning this issue, my ability to consider the OSBA and OTS positions is clearly impacted.

B.
Investigation of “Justness and Reasonableness” of Existing RLEC Access Rates TC "B.
Investigation of \“Justness and Reasonableness\” of Existing RLEC Access Rates" \f C \l "2" 


As noted above, both PTA and CenturyLink acknowledged their burden of proof with respect to existing switched access rates.  These parties made the following arguments to demonstrate that their existing rates are “just and reasonable”:  

(1)
Existing access rates have been determined to be “just and reasonable” by the Commission, and remain “just and reasonable” as they are in full compliance with Commission Orders, statutes, and Chapter 30 Plans; 

(2)
Existing access rates are necessary to support the critical regulatory and legislative priorities of universal service, carrier of last resort (“COLR”) obligations, and broadband deployment commitments; and

(3)
There has been no proof of competitive or other benefits to be realized by proposed access reductions, and consumers will be harmed. 



In response to the RLECs’ assertions, AT&T and Sprint
 contend: 

(1)
The Commission’s authority to determine the “justness and reasonableness” of existing protected service rates such as intrastate switched access rates, is preserved under Chapter 30 and access rates are indisputably unreasonable as being well in excess of any reasonable measure of cost; 

(2)
The RLECs have failed to establish the necessity for excessive access charges to support universal service/COLR obligations; furthermore, broadband deployment should not be subsidized by noncompetitive access revenue; and

(3)
There are extensive benefits established of record which will result from reductions in access charges. 



I will discuss and address the above-listed arguments in the following sections of this Recommended Decision.  Also, as the RLECs have the burden of proof, I will briefly address their responses to the above contentions of AT&T and Sprint, whose contentions are representative of those of other opposing parties.  


1.
Compliance with Commission Orders, statutes and Chapter 30 Plans TC "1.
Compliance with Commission Orders, statutes and Chapter 30 Plans" \f C \l "3"  

a.
RLECs’ main brief positions TC "a.
RLECs’ main brief positions" \f C \l "4"  (PTA M.B., pp. 22, 29-38; 
CenturyLink M.B., pp. 15-19, 39).



PTA and CenturyLink contend that their intrastate access charges have been previously reviewed and approved by the Commission in the Global Order and July 2003 Order and were expressly declared in the Global Order to be “just and reasonable.”  The access rates currently charged are as set forth in Commission-approved tariffs, which have the force and effect of law, and are binding on both the utility and the customer.  Pennsylvania Electric Company v. Pa. P.U.C., 663 A.2d 281 (Pa. Commw. 1995).  In addition, the RLEC access charges are in compliance with their respective Chapter 30 Plans and are therefore deemed to be just and reasonable, in compliance with Section 1301 of the Code, pursuant to 66 Pa. C.S. §3015(g).



PTA also alleged that access rates are non-discriminatory, as required by 66 Pa. C.S. §§1304 and 3019(h), since all IXCs pay the same Commission rate for intrastate calls.  The lack of intra/interstate parity is not discriminatory either, according to PTA, as any distinctions relate to federal policy within FCC purview. 



Furthermore, PTA claimed that opposing parties did not identify any provision of the Code, Commission regulations, or Chapter 30 Plans that RLEC access rates purportedly violate.  Instead, according to PTA, the assertions of AT&T and other IXCs are based solely on policy statements in Section 3011 of the Code, and equate to faulty contentions that the rates are unjust simply because they are “different.”  It emphasized that Act 183, as opposed to the original Chapter 30, does not set forth any requirement as to access rate levels.  It asserted that the Commission today must balance the difficult and conflicting interests of access reductions, revenue-neutral rebalancing, and universal service, in setting access rate levels.  It is, after all a “zero sum game” and a reduction in one rate must be balanced by increases in other noncompetitive rates.



Finally, PTA and CenturyLink noted that access rates have been reduced by almost $500 million in the past decade and there is no justification for any further reduction.  See, PTA St. No. 1, p. 10.

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (AT&T M.B., pp. 18-25, 36-37, R.B., pp. 9-10; Sprint M.B., pp. 2-3, 45-51, 58-61, R.B., pp. 4-9, 17-23; OCA M.B., p. 24



In reply, Sprint in particular responded to the RLECs’ contentions as to the presumed legality of their access rates.  Sprint excerpted a portion of the Global Order, wherein the Commission expressly discounted the relevance of any previous “just and reasonable” rate determination, indicating that existing rates may be re-evaluated and modified based upon changed circumstances.  Sprint also referenced my previous ruling in the instant case on Preliminary Objections, dated June 22, 2009, in which I rejected PTA’s contention that the Commission’s rate oversight under Act 183 was now limited to ascertaining Chapter 30 compliance.  Sprint noted that in Buffalo Valley, supra, the Commonwealth Court had confirmed the Commission’s retention of authority to consider the justness and reasonableness of existing rates outside of the strict mathematical confines of a Chapter 30 Plan.  In addition, Sprint emphasized that the Commission had never intended for the RLEC access rates, last established as a result of a 2003 settlement, to be the final word and always envisioned further reform.  



AT&T noted that no party in this case had presented a cost model concerning the actual cost of intrastate access, to support contentions regarding the reasonableness or unreasonableness of current access rates.  However, AT&T referenced PTA’s agreement that there was no need for a cost model in order to resolve the issues in this case.  PTA St. No. 1-SR, pp. 3-4, 9.  



AT&T and Sprint, as well as Comcast, contended that comparisons of access rates to two other rates—interstate access and reciprocal compensation rates—conclusively prove that the RLECs’ intrastate rates are excessive and well above cost-based levels.
  See, e.g., Sprint M.B., pp. 45-51; Comcast St. No. 1.0, pp. 6-7.  First, a comparison to interstate access showed that, for virtually all RLECs, interstate rates are substantially lower than their intrastate rates.
  AT&T St. No. 1.0, p. 48.  Despite this discrepancy, interstate rates still cover their costs and include a reasonable return on investment.  Tr. 608-609.   Second, a comparison to reciprocal compensation rates, which are alleged to be cost-based rates for terminating local calls, showed that intrastate access rates are generally many multiples of reciprocal compensation rates.  AT&T St. No. 1.0, pp. 38-39.  



The Commission acknowledged in the Global Order, that there is no material technical difference between terminating an interstate long distance call and terminating an intrastate long distance call.  See also, AT&T St. No. 1.0, p. 36.  In addition, the function of terminating a long distance call is not materially different than the function of terminating a local call.  AT&T St. No. 1.0, p. 37.  Therefore, intrastate access rates, as demonstrated by interstate and reciprocal compensation levels, are unjust and unreasonable and must be reduced to more reasonable interstate levels, according to the IXCs.  



To answer the RLECs’ contentions that IXC claims of excessive access rates are only based upon policy statements in Section 3011 of the Code, AT&T and Sprint emphasized the pre-eminence of competition in securing reasonable rates.  AT&T listed the relevant Section 3011 policy goals favoring lower access rates and competition in its Main Brief at page 18 as follows:

· Ensure that customers pay only reasonable charges for protected services which shall be available on a nondiscriminatory basis,

· Ensure that rates for protected services do not subsidize the competitive ventures of telecommunications carriers, 

· Provide diversity in the supply of existing and future telecommunications services and products in telecommunications markets throughout this Commonwealth by ensuring that rates, terms and conditions for protected services are reasonable and do not impede the development of competition…;

· Promote and encourage the provision of competitive services by a variety of service providers on equal terms throughout all geographic areas of this Commonwealth without jeopardizing the provision of universal telecommunications service at affordable rates,” and

· Encourage the competitive supply of any service in any region where there is market demand.  



AT&T noted the agreement of various PTA companies that competition has been essential in promoting lower prices.  As an example, it cited to Frontier’s statement that “[t]he telecommunications industry is undergoing significant changes.  The market is extremely competitive, resulting in lower prices.”  AT&T St. No. 1.0, p. 29.



AT&T contended that none of the growing competitive alternatives are saddled with access charges in the same way as traditional wireline long distance, placing a disproportionate and unfair subsidy burden on the IXCs.  It noted that wireless carriers generally pay only the very low reciprocal compensation rates of $.07 cents to $.28 cents per minute; whereas, intrastate per minute access rates range anywhere from 1 cent to as high as 11 cents.  AT&T St. No. 1.0, pp. 33-34.  Providers in a competitive market should be recovering the costs of their retail services from their own retail customers, rather than relying on hidden subsidy payments from other carriers through unjust and unreasonable access charges, according to AT&T and Sprint.  AT&T M.B., p. 20; Sprint R.B., p. 4.



The IXCS also responded to the RLECs’ contentions that Act 183 does not provide for explicit intrastate access rate levels and therefore does not favor access reductions.  In its Reply Brief at pages 7-9, Sprint excerpted a portion of the Commission’s July 2007 Order, supra, addressing this point:

We are mindful of the necessity for this Commission, as a creature of statute, to give effect to the intent of the General Assembly in the enactment of Act 183.  We do not, however, conclude that policy goals of access charge reform have been nullified as a result of Act 183.  Contrary to the interpretation of Section 3017 argued by OSBA, the absence of an express reference to access charge increases in Act 183 is more consistent with the view that the General Assembly was aware of, and approved, the Commission’s direction in achieving access charge reform.  That reform, while not prohibiting increases, per se, unequivocally encompassed removing implicit subsidies in these charges and moving them closer to cost.  We do not, however, reach the conclusion that such market realities created by, inter alia, intermodal competition and the necessity for ILECs to increase revenues to meet an accelerated broadband deployment commitment to insinuate a movement toward the return to implicit subsidies in access rates … [W]e are reluctant to abandon a generic, industry-wide approach to achieve access charge reform . . .  .



Thus, according to Sprint, the Commission interpreted Act 183’s silence on access levels as an agreement by the General Assembly with the Commission’s acknowledged direction on access reform.  There was no perceived need for the General Assembly to provide specific access rate levels, as had been done in the prior Chapter 30 law, because the goal of access reform was already being accomplished.  Furthermore, Sprint noted that the Commission’s July 2007 Order was appealed, and that Commonwealth Court in that case (Buffalo Valley, supra) confirmed that Act 183 did envision access charge reductions and offsetting revenue neutral increases to other noncompetitive rates, as indicated by Section 3017(a) of the Code.  


In addition, the OCA agreed that it may be time to consider reductions in intrastate access rates despite the lack of a specific mandate to that effect in Act 183.  In its Main Brief at page 24, OCA stated as follows:

[T]he OCA agrees that it may be appropriate to consider reductions in intrastate access rates because there have been changes to the long distance market that could result in unfair advantages to certain carriers and provide opportunities for “regulatory arbitrage” under the current system.  See, OCA St. 1 at 60.  Regulatory arbitrage is the process that allows carriers to earn a profit or avoid a cost due to the fact that rates for similar services are different.  Id.  Carriers can “disguise” traffic as a particular type in order to pay a lower rate.  Id.



With respect to the RLECs’ CCLC, which recovers NTS loop costs and ranges from $0.17 to $17.99, Sprint asserted that it was unreasonable to recover costs of the monopoly-controlled loop through charges that are not subject to the discipline of the market.  It contended that these costs must be included in rates that are explicit, apparent to customers, and subject to competitive forces.  In that manner, according to Sprint, the Commission can be sure that any access charges currently contained in the CCLC will be reduced to just and reasonable levels.  Sprint M.B., pp. 19-23.  AT&T reiterated that, even with its proposed elimination of the CCLC to mirror interstate rates, the RLECs’ access rates will still include a contribution to local loop costs.  AT&T St. No. 1.3, pp. 6, 8.



In conclusion, AT&T, Sprint and Comcast all agree that the RLECs have not established the justness and reasonableness of access charges either through statutory interpretation, Commission Orders, or their Chapter 30 Plans, and that comparisons to cost-based interstate and reciprocal compensation rates, as well as competitive considerations, demonstrate the unreasonableness of these rates. 

c.
RLECs’ reply brief/responsive positions TC "c.
RLECs’ reply brief/responsive positions" \f C \l "4"  (PTA R.B., pp. 20-28, 32-33, 40-43; CenturyLink R.B., pp. 3-7, 23



PTA responded that the mere passage of time since the Commission last reviewed and reformed access rates industry-wide is not a sufficient basis for declaring access rates unjust and unreasonable.



Also, according to PTA, AT&T’s contentions of competitive harm due to unreasonable access rates ring hollow as AT&T elected to reduce its IXC role years ago for reasons unrelated to access charges.  It contended that IXC references to “costs” of access were irrelevant as it is not a recognized factor by the Commission in setting “just and reasonable” telephone company rates.  Instead, in light of cost model deficits, the Commission adopted a practical, revenue-based solution in the Global Order and established access rates on a revenue-neutral basis, rather than on cost of service, with lost revenues offset in part by PA USF support.  PTA St. No. 1-SR, pp. 4-7.



In addition, PTA noted that, with respect to the interstate/intrastate access rate comparison, there has never been any question that intrastate rates are higher in most cases, and there has never been any requirement of parity.  PTA emphasized that it does not oppose eventual movement to parity, but, like the OCA plan, it is absolutely essential that local service rates be benchmarked and PA USF support provided for revenues shifted from access charges in excess of the benchmark.  Also, as a matter of equity, the PA USF should be supported by all carriers that benefit from the interconnected network, including wireless and VoIP carriers.  



According to PTA and CenturyLink, comparisons to RLEC interstate rates also fail to recognize that these rates are lower due to the FCC’s access reform proceedings, particularly the CALLS Order and MAG Order, supra, which included additional universal service support.  



In regard to reciprocal compensation rate comparisons, PTA noted that this comparison was totally invalid as reciprocal compensation rates were developed using the TELRIC (total element long run incremental cost) methodology.  The FCC has never required use of TELRIC for the development of access rates and has stated that “the reciprocal compensation provisions of Section 251(b) (5) for transport and termination of traffic do not apply to the transport and termination of interstate or intrastate interexchange traffic.”



In response to OCA and others which contended that interstate/intrastate parity may be appropriate due to “regulatory arbitrage,” PTA indicated that arbitrage is one reason to bring the rates closer to parity.  However, parity must be accomplished in a way that is moderate and rational and recognizes all other competing factors.  CenturyLink indicated that arbitrage is an industry-issue, not a reason to reduce switched access rates without regard for revenue neutral recovery.  



The RLECs also noted the “justness and reasonableness” of requiring IXCs to contribute to the cost of the local loop in access charges and that this is accomplished through the CCLC.  See also, OTS and OSBA positions that access charges should contribute to the cost of the local loop.



Therefore, the RLECs contended that they have established a prima facie case with respect to the continuing justness and reasonableness of their intrastate access charges by showing consistency with existing law, Commission Orders, and their Chapter 30 Plans.  Since a prima facie case has been established, the burden of going forward shifts to the opposing parties to rebut the prima facie case, and the RLECs’ prima facie case has not been rebutted, according to the RLECs.  



Furthermore, the RLECs claimed they have presented substantial evidence that existing access rates are necessary to support essential regulatory and legislative priorities.  I will address these matters, Sprint’s cross-subsidization arguments, and RLEC claims that access reductions have not been shown to be in the public interest, in the following sections herein, prior to assessing whether the RLECs has set forth a prima facie case sufficient to shift the burden of going forward with the evidence  to the IXCs. 

2.
Support for universal service/COLR priorities TC "2.
Support for universal service/COLR priorities" \f C \l "3" 
a.
RLECs’ main brief positions TC "a.
RLECs’ main brief positions" \f C \l "4"  (PTA M.B., pp. 45-46, 53, 59-69; CenturyLink M.B., pp. 16-18, 21-24, 38-39.


CenturyLink, in particular, stressed the linkage it perceived between access charge support and universal service/COLR success in rural areas.  It stated emphatically, at pages 16-17 of its Main Brief, that “existing RLEC intrastate switched access rates are just and reasonable because those rates help provide critical revenue support for RLECs to comply with COLR/universal service policies and to undertake legislative requirements such as Act 183’s broadband commitments.”
 It further stated, at page 17 of its Main Brief, that “RLECs’ access rates are not “excessive” nor do they constitute [as] “overcharges” given the critical policies supported by intrastate switched access revenues.”  



CenturyLink’s panel witnesses testified as follows regarding the impact of IXC-proposed access reductions on universal service/COLR obligations:

Large per-customer amounts of revenue used to support service to rural consumers will be eliminated.  The only purpose will be to shift very small per-customer amounts of expense savings to more urban customers of AT&T, Verizon, Comcast, and Sprint throughout the country, at best.  At worst, the dollars currently used to make universal service possible in rural Pennsylvania will shift directly to the corporate coffers of these large carriers.  The proposals these parties advance pits vulnerable rural Pennsylvanians, many without competitive options, against AT&T, Verizon, Sprint, and Comcast.  These carriers already benefit from lower cost structures as a result of not having regulatory burdens associated with being an incumbent local exchange carrier or having to serve rural high-cost areas.  Accordingly, they don’t serve the highest-cost areas.  Rewarding them with an even lower cost structure in the form of switched access rate reductions does not produce net consumer benefits.
  



In the event the Commission determines it is just and reasonable to undertake additional access reductions as a result of this proceeding, CenturyLink submits that the Commission should allow for the development of an evidentiary record, or in the alternative a collaborative workshop or a settlement process, to determine how best to continue and expand the PA USF consistent with revenue neutrality and COLR/universal service objectives for high cost rural areas in Pennsylvania.  CenturyLink St. No. 3.0, pp. 11-12. 



PTA emphasized the rural nature of its entire service territory, in contrast to the IXCs, and the higher costs associated with lower customer density.  According to PTA, the RLECs are still expected, despite the cost, to meet COLR obligations and comply with legacy regulation, while their competitors do not have to do so.  While some of the RLECs are making purchases of other rural companies, and thereby are spreading costs over a larger base, the higher costs of rural carriers are not avoided.  Also, PTA noted that the RLECs, as individual companies, lacked the size and scope in customer base to “average down” their costs per customer as Verizon can do with respect to its rural customers. 



In response to claims about corporate size of some of the RLECs,
 PTA contended that it was the service area characteristics that determined eligibility for federal universal service support, and not the size of the company.  It referenced the FCC’s Rural Task Force, which concluded that the isolation of rural carrier service areas produced higher cost challenges such as high loop costs, high transportation costs for personnel, equipment, and supplies, and the need to invest more resources to protect network reliability.  Rural carriers also generally have a customer base that includes fewer high-volume users and a lower business customer density, depriving the RLECs of economies of scale.  PTA St. No. 1, pp. 13-14.  



PTA also contended that COLR obligations have an impact on costs.  The COLR obligation was succinctly defined and recognized in filings before the FCC:

ILECs were historically parties to a regulatory compact that involved exclusive franchises in exchange for a commitment to offer service to all customers in a serving area at reasonable rates. That commitment was codified in an overlapping regime of federal and state regulations, including tariff requirements, obligation-to-serve rules, and carrier-of-last-resort obligations. And, while the exclusive franchises that formed the quid of that regulatory quid pro quo have long since vanished, the core obligations on ILECs largely remain in place and preclude service providers from abandoning POTS in response to technological change and market demand.



PTA emphasized that unregulated carriers, cable voice and wireless have no obligation to serve and referenced a Sprint Nextel letter, admitted as CenturyLink Cross Ex. 3, wherein service was terminated to a customer due to frequent billing and account inquiries.  Tr. 226.  This behavior would not be tolerated by the Commission with respect to RLECs with COLR obligations, according to PTA.  



PTA indicated that even regulated competitive local exchange carriers (CLECs) have no duty to serve all customers in the territories in which the CLEC receives certification, and IXCs/CLECs claimed that, under the Telecommunications Act of 1996 (TA-96), an obligation could not be imposed as it would arguably constitute a barrier to entry.  The Commission agreed with the IXC/CLEC interpretation, according to PTA, and recognized that the obligation to serve commitment would instead be addressed through universal service support eligibility procedures.  PTA St. No. 1-SR, p. 28.  



Lastly, PTA addressed the IXC assertion that, since COLR costs have not been quantified, the costs do not exist or are de minimus.  PTA contended that, just because the COLR costs may be impossible to accurately calculate does not mean they are non-existent.  It asserted that regulation itself imposes costs, and competitors such as wireless, cable voice and broadband VoIP providers are all expressly excluded from Commission regulation under state or federal law.  Unless and until regulatory authorities remove these uneven cost burdens, whether through explicit universal service funding mechanisms or through contributions from other rate elements, continued support is appropriate, according to PTA.

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (AT&T M.B., pp. 31-34, R.B., pp. 18-27; Sprint M.B., pp. 51-58, R.B., pp. 38-39; Comcast M.B., pp. 6-7



In response to the RLECs’ contentions about the need for access charge support of universal service/COLR obligations, AT&T emphasized the amount of time the RLECs have had to prepare for access reform and the support already received from the PA USF and federal funds.  AT&T claimed there is no evidence that this funding is inadequate for COLR purposes.  It contended that the RLECs have not identified these COLR obligations and provided no cost studies to support their universal service/COLR expense claims.  Also (as AT&T is treating the intrastate access charge revenue in excess of interstate mirroring as a “subsidy”), AT&T claimed that the RLECs now receive approximately $124.7 million in universal service/COLR subsidies within the state ($91.7 million associated with the gap between intrastate and interstate access rates plus about $33.0 million in PA USF pay-outs).  Tr. 587-588; AT&T M.B., p. 32.  AT&T argued that continued subsidization at this level, without any identification of the COLR obligations or costs, is completely inappropriate and provides support for access reform.  It noted that federal universal service funds are also available.



AT&T asserted that the best way to promote and maintain universal service is by promoting competition, not by artificially subsidizing RLEC local rates or insulating those companies from competitive forces.  It contended that inflated access charges harm competition by keeping local rates artificially low, and increase the possibility that competitive alternatives will disappear.  It cited with approval to OSBA’s testimony in its Reply Brief at page 23 as follows:

Subsidizing the marginal costs of some players in a market will eventually drive out the non-subsidized carriers.  In a competitive market, price equals marginal costs.  Ultimately, if the government chooses to subsidize one competitor’s marginal cost over another, which is the case here, only the subsidized competitors will survive in the long run.
  



AT&T also emphasized that universal service must be about ensuring that customers have access to affordable telephone service, not about protecting individual companies.  It pointed out the complete lack of credible evidence to support the RLECs’ claims that universal service will be destroyed in Pennsylvania if access reform is implemented, and emphasized that the dire consequences predicted by the RLECs have not materialized anywhere that reform has been implemented. 



Furthermore, AT&T highlighted the inconsistency in the RLECs’ contentions.  On the one hand, the RLECs claimed that universal service will be harmed because of insufficient competitive options for consumers to avoid the higher local rates associated with access reform.  On the other hand, the RLECs claimed they cannot effectively increase local rates to offset access charge reductions because there is too much competition.
  When questioned about this further, RLEC witnesses Gary Zingaretti and Jeffrey Lindsey claimed that some portions of the RLECs’ service territory had insufficient competition, but could not identify where these areas were located.  Tr. 318, 604-606.  Regardless of this lack of specificity, the record actually shows an explosion of competitive options in recent years, according to AT&T, including wireless service, cable providers, and VoIP, and CenturyLink specifically described the telecommunications marketplace as “hyper-competitive.”  CenturyLink St. No. 3.1, pp. 8, 15.  



Sprint, for its part, responded to the RLECs’ claimed need for access charge support for universal service/COLR obligations by emphasizing the RLECs’ ever-increasing revenue opportunities from new services provisioned over the switched access network.  It noted, for example, CenturyLink’s strategy as reported to its investors to offset access reductions:  

During the last several years (exclusive of acquisitions and certain non-recurring favorable adjustments), we have experienced revenue declines in our voice and network access revenues primarily due to declines in access lines, intrastate access rates and minutes of use, and federal support fund payments.  To mitigate these declines, we plan to, among other things, (i) promote long-term relationships with our customers through bundling of integrated services, (ii) provide new services, such as video and wireless broadband, and other additional services that may become available in the future due to advances in technology, wireless spectrum sales by the Federal Communications Commission (“FCC”) or improvements in our infrastructure, (iii) provide our broadband and premium services to a higher percentage of our customers, (iv) pursue acquisitions of additional communications properties if available at attractive prices, (v) increase usage of our networks and (vi) market our products and services to new customers.”



Indeed, the RLECs, according to Sprint, are generating substantial and growing revenues for non-basic local service offered over the same lines on which they provision telephone service.  In Sprint’s view, the RLECs have more than ample ability to recover their costs from their own customers, and do not need implicit universal service/COLR subsidies in the form of high intrastate access charges. 



Like AT&T, Sprint observed that the RLECs had failed to present any evidence whatsoever regarding their specific COLR obligations or costs.  Tr. 632.  It further contended that, in accordance with the FCC’s teledensity metric, the RLECs’ costs attributable to rural operations are not significant.  See, CALLS Order.  It indicated that RLECs could petition to have their basic local services declared competitive, thereby relieving them of unspecified COLR obligations, but have not taken that action to date.  



In direct response to RLEC contentions regarding need for access charge support, Comcast witness Dr. Pelcovits presented a regression analysis to test whether there was a correlation between RLEC density and the level of access charges which the RLECs claim is 

necessary to support universal service/COLR obligations.  The result was that the cross-subsidy provided by access charges was not related to the density (and thus cost) of the RLEC serving area.  Other regression analyses performed by Dr. Pelcovits confirmed these results.  Comcast St. No. 1.0R, pp. 6-8; Comcast M.B., p. 6.  Comcast concluded that, contrary to the RLECs’ claims, intrastate access charges are not being used to provide a targeted subsidy to the RLECs serving the highest cost (i.e., least dense) areas in Pennsylvania.  Rather, the amount of the subsidy was quite random in relationship to density, which, in Comcast’s view, undercuts the RLECs’ key policy justification for continuation of present access charges.  Comcast M.B., pp. 6-7.  



In summary, AT&T and Sprint, and other aligned parties, asserted that the RLECs had not met their burden of proof as to the justness and reasonableness of existing access rates through claimed need for universal service/COLR support, and that these specious arguments must be rejected.

c.
RLECs’ reply brief/responsive positions TC "c.
RLECs’ reply brief/responsive positions" \f C \l "4"  (PTA R.B., pp. 52-53; CenturyLink R.B., pp. 8-16



In its Reply Brief, PTA responded that the lack of cost studies as to local service and attendant COLR obligations is irrelevant as cost is not a recognized factor in setting “just and reasonable” telephone company rates.  It claimed that rates for telephone companies have always been set in a regulatory process that allowed regulators to advance the public policy goals of just and reasonable local rates and universal service, and those subsidies, if any, were never required to be removed.  



In regard to contentions about competition and its moderating price impact, PTA indicated that competition is growing but is not ubiquitous.  Accordingly, a rate that is too high jeopardizes universal service and places large increases upon customers with no options.  The solution is one of compromise and moderation, and not severe escalations in local service pricing, according to PTA.



CenturyLink emphasized that competitors do not have the same COLR obligations as the RLECs and that access rates must reflect this RLEC responsibility.  It contended that none of the opposing parties have presented substantial, credible evidence how COLR/universal service objectives will continue to be met by removing implicit subsidies from RLEC access rates.  It further noted that subsidies themselves are ubiquitous in telecommunications pricing, and there is no credible, substantial evidence which supports redressing just one type of subsidy.  



In response to contentions that RLECs had not identified specific COLR obligations, CenturyLink cited to statutes concerning service extensions and reasonably continuous service (e.g., 66 Pa. C.S. §1501) and service installation requirements (52 Pa. Code §63.58) which it contended required the provision of service to anyone.  



In response to Dr. Pelcovits’ regression analysis, CenturyLink contended that the study, for all practical purposes, was meaningless because the analysis measured the correlation between density and retail rates at the company level.  Retail rates are based on pricing decisions, not costs, according to CenturyLink.  An appropriate analysis would have measured the relationship between density and cost at the more granular exchange level, and would have found a positive correlation.  CenturyLink M.B., pp. 37-39.



Finally, in response to IXC contentions that existing state and federal universal funds provide sufficient support for universal service/COLR responsibilities, CenturyLink pointed out that it currently does not receive support from the federal high cost loop fund for its Pennsylvania operations.  It maintained that it serves many high-cost areas that would qualify for support under a distribution mechanism more closely aligned with the underlying economics, such as a wire center or exchange level.  CenturyLink St. No. 1.0, p. 39.  



For all the foregoing reasons, the RLECs claim that existing access rates support essential legislative and regulatory priorities and are therefore just and reasonable.


3.
Support for broadband commitments TC "3.
Support for broadband commitments" \f C \l "3" 
a.
RLECs’ main brief positions TC "a.
RLECs’ main brief positions" \f C \l "4"  (CenturyLink M.B., pp. 16-17, 35-37, 53)


With respect to the RLECs, this issue was primarily addressed by CenturyLink.  In its Main Brief, CenturyLink contended that existing RLEC intrastate switched access rates help support broadband deployment, a critical legislative and regulatory priority, and are therefore just and reasonable.  CenturyLink M.B., pp. 16-17.  It asserted that Act 183 imposed significant broadband infrastructure obligations on CenturyLink, and that access revenues or a realizable replacement was key to its commitment to 100% broadband availability in Pennsylvania by 2013.  CenturyLink St. No. 1.0, p. 21; CenturyLink M.B., p. 53, fnt. 142.



CenturyLink responded to Sprint’s claims that it was unlawfully subsidizing “competitive broadband” services with noncompetitive revenues, as proscribed by Section 3016(d) (1) of the Code (see also 66 Pa. C.S. §§3011(4), 3016(f) (1)), by noting that broadband is not a competitive service, as defined in Act 183.  In Act 183, 66 Pa. C.S. §3012, a competitive service is defined as a service or business activity which has been specifically determined or declared to be competitive by the Commission, and broadband services have never been within the Commission’s jurisdictional purview.  In other words, a service must first have been regulated by the Commission, and declared competitive, according to CenturyLink, before competitive subsidization by noncompetitive revenue can be precluded under Act 183.



CenturyLink further asserted that Sprint had failed to provide any credible evidence that its competitive services were being subsidized by noncompetitive revenues and, in fact, the record before ALJ Colwell shows that CenturyLink’s residential end-user revenues are insufficient to recover the cost of providing their service.  It stated that the FCC has specifically given guidance for the accounting, cost allocations and jurisdictional separations for the costs associated with broadband services and that it complies with all of these FCC requirements.  CenturyLink St. No. 1.1, pp. 50-52.  

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (Sprint M.B., pp. 62-66, R.B., pp. 2-4, 11-12, 23-25; OTS R.B., p. 15)


Sprint was the primary party that expressed concern regarding potential subsidization of RLEC competitive ventures through inflated access charges.  See, e.g., Sprint M.B., pp. 62-66; R.B., pp. 23-25.  It claimed that, for example, the RLECs’ practice of imposing a CCLC on broadband-only and bundled lines were violations of the statutory ban on cross-subsidization.  It argued that, as the RLECs have no idea what their cost of access or basic local exchange service is, the risk for cross-subsidization is extremely high.  Sprint does not advocate that rates for protected services be priced at cost, but requests intrastate access mirroring of interstate rates, local rate rebalancing up to a benchmark, and PA USF support based upon a showing of high costs.  



Sprint also argued that the Commission has previously considered and dismissed the RLECs’ oft-repeated theme that competitive pressures and the need to deploy broadband networks necessitates continued access subsidies.  In support of its argument, Sprint referenced the July 2007 Order, supra, wherein the Commission rejected reliance on excessive access charges to fund accelerated broadband deployment commitments in a competitive market. 



In its Reply Brief at page 15, OTS also expressed concerns about potential improper subsidization of competitive services with noncompetitive service revenues, and suggested that the matter could be addressed within the context of a rulemaking.

c.
RLECs’ reply brief/responsive positions TC "c.
RLECs’ reply brief/responsive positions" \f C \l "4"  (PTA R.B., p. 29; CenturyLink R.B., pp. 16-19) 



In its Reply Brief, CenturyLink reiterated its legal argument concerning the inapplicability of the cross-subsidization ban on services which have never been declared to be competitive.  In addition, it claimed that Sprint’s allegations of cross-subsidization concerning broadband-only service were incorrect as this described service was not “broadband-only,” and that other allegations were equally unsupported.  CenturyLink indicated that if Sprint truly believed RLEC access rates were cross-subsidizing competitive services as proscribed by Act 183, the proper course of action would be to file a stand-alone complaint or a complaint in the context of the annual price cap review filings.  Tr. 556.



CenturyLink reiterated that access revenues were essential to its 100% broadband commitment by 2013 and that such revenues must be preserved in furtherance of this critical policy objective.



PTA responded in its Reply Brief that the issue of cross-subsidization was not within the stated scope of the proceeding and that, in any event, Sprint had failed to prove its claims.  

4.
Public interest considerations of access reform TC "4.
Public interest considerations of access reform" \f C \l "3" 
a.
RLECs’ main brief positions TC "a.
RLECs’ main brief positions" \f C \l "4"  (PTA M.B., pp. 39-42; 
CenturyLink M.B., pp. 21-34)


In support of their contentions that access charges should remain at current levels, the RLECs argued that there has been no proof of competitive or other benefits to be realized from access reform, and that customers will be harmed by resultant local rate increases.  


PTA contended that if access revenue reductions were assigned entirely to the RLECs’ end-user customers, a local rate increase of $7.32 per line on average, or a 47% rate increase would result.  This produces an average residential tariff rate of $22.89 for the PTA Companies in total, which means that local service rates would more than double for several of the PTA Companies.  PTA St. No. 1, p. 18; PTA Ex. GMZ-13.  PTA also noted that, while AT&T promised to “reduce” its $0.94 per line “In-State Connection Fee,” this reduction would not come close to offsetting the huge local rate increases that would result.  PTA further observed that Verizon and Sprint did not agree to any specific benefits.  PTA M.B., p. 41.  



CenturyLink contended that parties seeking access reductions have failed to present any evidence as to how they allegedly flowed through the Commission’s prior access reductions.  It characterized this evidentiary failure as an indication that benefits would only flow through to the shareholders of these large global carriers.  CenturyLink excerpted a portion of its panel witnesses’ direct testimony as follows:

Even if it were true (and it is not) that reducing intrastate switched access rates – i.e., giving expense savings to these carriers – will somehow eliminate market distortions and competition somehow will be enhanced, parties seeking access reductions have failed to demonstrate how consumers in rural high-cost areas of Pennsylvania will benefit on net from further intrastate switched access reductions.  None of the parties seeking access reductions has demonstrated what specific products or services would be rendered more competitive with access reductions – as is expected in their direct testimony and the request for mirroring or benchmarking pricing relief.  None of the parties seeking access reductions has explained how consumers in rural and high-cost areas of Pennsylvania will supposedly benefit from their pricing proposals if CenturyLink and the other RLECs in Pennsylvania consumers cannot both price competitively and recover their respective costs.  Consumers in rural and high-cost areas will be harmed on net by further reductions to access rates as proposed by the parties seeking reductions.
  



In summary, the RLECs concluded that the IXCs’ promises of benefits from access reductions are without substance and that the proposed reductions to just and reasonable access charges are not in the public interest.

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (AT&T M.B., pp. 18-22, 25-34, R.B., pp. 3-10, 27-29; Sprint M.B., pp. 23-36, R.B., pp. 9-14) 



In contrast to the RLECs’ assertions, AT&T and aligned parties point to multiple benefits which will result from access reductions.  First, AT&T claimed it had presented uncontroverted evidence that it has reduced retail rates, including rates in Pennsylvania, even 

more than access has been reduced.  It mentioned promised reductions to be implemented in the In-State Connection Fee and prepaid calling card charges.



AT&T also contended that its mirroring proposal would produce further benefits in the form of potential billing cost reductions and arbitrage mitigation.  It alleged that call

pumping
 is still occurring in Pennsylvania, and that access reductions would lessen the

incentive of carriers to engage in this unscrupulous practice.  AT&T further asserted that to the extent access charges are subsidizing local service, RLEC rates are being artificially maintained and RLECs are insulated from having to improve efficiency and offer better service.  Thus, consumers are being denied the real benefits of competition.



In addition, AT&T urged the Commission not to be deterred from completing reforms in this case because some customers may see local rate increases.  It contended that those local rate increases would occur only because the rates have been held artificially low by subsidies that are extracted from other customers across Pennsylvania.  Rate rebalancing, according to AT&T, will ensure that the RLECs’ services are being supported by rates charged to their own customers, not hidden in implicit and unfair subsidies extracted from other companies’ customers.  It quoted from CenturyLink’s testimony in another telecommunications proceeding, wherein its witness agreed that “[i]f prices move closer toward actually reflecting costs, all customers will be better served because firms will be able to compete for their business with prices that reflect legitimate differences in costs, not simply differences in cross-subsidization.”  See, Ex. CTL Panel 8 to CenturyLink St. No. 1.2.



Sprint also touted the benefits of competition to be realized by reductions in access charges.  It emphasized that in less densely populated areas of Pennsylvania, all providers have reduced ability to recover their fixed costs, and that it is unfair to saddle non-RLEC carriers with the additional burden of excessive access fees.  It noted that RLECs’ claims of financial consequences also applied to RLECs’ competitors that are adversely impacted by unreasonable and unjust access rates.

c.
RLECs’ reply brief/responsive positions TC "c.
RLECs’ reply brief/responsive positions" \f C \l "4"  (PTA R.B., pp. 34-38; CenturyLink R.B., pp. 19-22)


PTA dismissed the IXCs’ evidence of customer benefits of reduced access rates as being abstract, indefinite, and noncommittal.  It contended that access reductions will not be used to benefit IXC customers in any event because the IXCs are in the process of abandoning their wireline business models in favor of wireless service.  It responded to IXC claims that access rates are diminishing competitive options, and asserted that there is no evidence this is happening.  PTA pointed out that competition in the RLECs’ service territories is acknowledged to be robust, but that it simply was not ubiquitous. 



PTA also responded to AT&T’s offers to reduce the In-State Connection Fee.  It indicated that such an offer was unenforceable and that only AT&T’s stand-alone long distance customers, those being allowed to “dwindle away over time through churn,” would see a benefit from that reduction.  PTA Ex. GMZ-15 at ¶9.  



CenturyLink contended in its Reply Brief that removal of implicit subsidies in access rates will not have a direct correlation to consumer benefits.  It referenced arguments in its Main Brief that there is absolutely no credible evidence – no studies, no analysis, and no facts or substantiation – demonstrating how Pennsylvania consumers are better off on net with the proposed access reductions.  It concluded by asserting that the Commission can no longer rely on inapplicable pure economic theory of removing implicit subsidies from RLEC access rates to make a finding that existing access rates are unjust and unreasonable.  

5.
ALJ ruling TC "5.
ALJ ruling" \f C \l "3" 


For the following reasons, I conclude that the RLECs have not established a prima facie case of just and reasonable intrastate access rates so as to shift the burden of going forward to the IXCs to rebut the prima facie case.  See, Waldron, supra.  Also, even if the RLECs had established a prima facie case, the IXCs have presented more than co-equal evidence so as to rebut the prima facie case and shift the burden of going forward back to the RLECs.  Poorbaugh, supra.



First of all, prior Commission determinations as to the “justness and reasonableness” of RLEC access charges are not conclusive in the context of the instant Investigation.  As recognized by the Commission in the Global Order, existing rates which at one time were reasonable may become unreasonable due to changed circumstances and are subject to re-evaluation and modification.  Also, the Commissions’ Section 1301 authority to consider the “justness and reasonableness” of the RLECs’ intrastate access charges, which are noncompetitive protected service rates, is specifically preserved despite any Chapter 30 Plan language to the contrary.  See, Buffalo Valley, supra.  As I previously noted in my June 22, 2009 ruling on the PTA preliminary objections to the AT&T Complaints: 

Indeed, the Legislature clearly dispelled any notion that Chapter 30 plan language supersedes the Commission’s rate review authority under Sections 1301 and 1309 of the Code, when it enacted Section 3019(h).  That provision, in no uncertain terms, states that the plan’s terms shall supersede conflicting provisions of the Public Utility Code, other than Sections 1301 (relating to rates to be just and reasonable, 1302 (relating to tariffs; filing and inspection), 1303 (relating to adherence to tariffs), 1304 (relating to discrimination in rates), 1305 (relating to advance payment of rates; interest on deposits), 1309 (relating to rates fixed on complaint; investigation of costs of production) and 1312 (relating to refunds).  Under principles of statutory construction, the letter of the statute is not to be disregarded when, as in the instant case, the words are clear and free from all ambiguity.  1 Pa. C.S. §1921(b).



Moreover, the Commission has previously declared, in the Global Order, July 2003 Order, and December 2004 Order and April 2008 Order at the instant docket, as well as in its July 2007 Order and at other times, that additional access reform would be forthcoming.  No party to this proceeding has provided any Commission citation indicating that  RLEC intrastate access reform has been concluded, and the instant Investigation would dispel such assertions in any event.  Also, Act 183’s silence about specific access levels should not be interpreted as legislative disfavor for access reductions.  In fact, such reductions and offsetting revenue neutral rebalancing were contemplated by the legislation.  See, Buffalo Valley, supra.



Thus, the RLECs cannot rely upon statutes, prior Commission rulings or Chapter 30 Plan language in establishing a prima facie case of access rate reasonableness, but must present affirmative, credible evidence which is sufficient to shift the burden of going forward to the opposing parties.



Generally, in Commission-initiated proceedings wherein existing rates are being investigated, the party with the burden of proof presents cost data to establish that rates are not excessive in relation to costs.  OTS recognized the importance of cost information in establishing a prima facie case of rate unreasonableness, although, as stated previously, it erroneously placed the burden of proof on the IXCs.  However, in the instant proceeding, no party presented any access cost information and both the RLECs and IXCs agreed that this information was unnecessary to resolve the issues.  



Absent a conclusive legal determination of rate reasonableness and absent any cost studies, the RLECs focused on the revenue support provided by access rates for RLEC compliance with the regulatory and legislative priorities of COLR/universal service and broadband service.  CenturyLink, in particular, asserted that access rates were just and reasonable because of this necessary support.



I am unaware of relevant cases, and none have been cited to by the RLECs, wherein regulated rates have been determined to be just and reasonable solely because any excess amount was necessary to provide affordable rates to other classes of customers.  Indeed, the Commonwealth Court in Lloyd v. Pa. P.U.C. et al. (Lloyd), 904 A.2d 1010, 2006 Pa. Commw. LEXIS 438 (2006), considered whether subsidization of one customer class by another class could be justified on the basis of gradualism and rate shock.  The Court ruled that gradualism could not justify continued subsidization over an extended period of time, but that a plan for gradual elimination of the subsidy could be possible.



Of course, there are critical universal service/COLR and broadband public policy objectives in telecommunications which distinguish the instant situation, in many respects, from the electric service rate analysis involved in Lloyd, supra.  These important telecommunications policy objectives have a cost, however, and evidence as to these costs should have been submitted by the RLECs to substantiate their contentions that access revenue support is necessary.



The RLECs also highlighted the impact of the revenue neutrality requirements, and contended that customers will be harmed by access reform due to the attendant increases in local service rates.  While claiming rate increases on the one hand, the RLECs also asserted, on the other hand, that they cannot effectively increase local rates to offset access charge reductions because there is too much competition.  This inconsistency in presentation does not help with establishment of a prima facie case.  But, even if there had not been inconsistency, this type of evidence does not affirmatively establish the justness and reasonableness of existing access rates; it only focuses upon a speculative impact if the rates are changed.  



There are also important public policy objectives in addition to universal service/COLR as set forth in Section 3011 of the Code, which are associated with promoting competition.  For example, Section 3011 declares it to be the policy of the Commonwealth to promote competitive fairness, provide diversity in the supply of existing and future telecommunications services and products, and encourage the competitive supply of services in any region where there is market demand.  The RLECs have failed to provide any evidence demonstrating how their existing intrastate access charges also promote these important competitive public policy objectives.  



While AT&T and Sprint did not have the burden of proof with respect to the unreasonableness of access charges, they presented evidence sufficient to rebut any prima facie case presented by the RLECs, if one had been presented, through, e.g., comparisons of intrastate access rates to interstate rates and evidence that access rates are not necessarily related to local service costs.  As concluded by the Commission in the Global Order, there is no material technical difference between the termination of an interstate long distance call and the termination of an intrastate long distance call, and there has been no justification provided in my view for the vast differences in these rates.  Also, none of the IXC competitors are burdened by access charges in the same way as traditional wireline carriers, and this places a disproportionate and unfair subsidy burden on the IXCs.  Clearly, intrastate access rates are excessive and must be reduced.  



Sprint also claimed that CenturyLink’s use of noncompetitive revenue from intrastate access charges for broadband deployment constitutes illegal cross-subsidization of a competitive service with noncompetitive revenue.  CenturyLink disputed this claim.  I agree with PTA that this claim is not within the scope of this proceeding and has, in any event, been insufficiently supported by Sprint.  I also agree with CenturyLink that if Sprint desires to pursue this cross-subsidization claim, the proper course would be to file a separate complaint or a complaint in the context of the annual price cap review filings.  In the alternative, a rulemaking could be initiated by the Commission, as proposed by OTS.



Lastly, the RLECs contended that access rates should remain at existing levels because the IXCs have failed to establish that access reform will provide tangible public interest benefits.  While this contention does not directly relate to establishment of an RLEC prima facie case, I conclude that the IXCs have shown that public interest benefits will result from access reform, for the competitive and arbitrage reduction reasons set forth above with respect to the AT&T and Sprint positions.  Essentially, while I am sensitive to the RLECs’ concerns about COLR and universal service obligations, I do not find sufficient record evidence to conclude that local service customers will be forced off the PSTN or that service to rural customers will become unavailable due to access reform (even if no additional PA USF money is made available, as will be addressed subsequently).  Competition has been flourishing and will be further promoted through the access charge reductions to be recommended herein.  The journey towards access reform in Pennsylvania has been slow, due in part to the FCC, but I conclude it is time for the Commission to implement a plan or “glide path” for access reductions with a known destination.  That access rate destination will be discussed in the following section of this Recommended Decision.
C.
The Just and Reasonable Level of Intrastate Access Rates TC "C.
The Just and Reasonable Level of Intrastate Access Rates" \f C \l "2" 


Section 1309(a) of the Code, 66 Pa. C.S. §1309(a), which is applicable to the RLECs’ intrastate access charges by virtue of Sections 3012 and 3019(h) of the Code, 66 Pa. C.S. §§3012 and 3019(h), provides as follows:

(a)
General rule.—Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the existing rates of any public utility for any service are unjust, unreasonable, or in anywise in violation of any provision of law, the commission shall determine the just and reasonable rates, including maximum and minimum rates, to be thereafter observed and in force, and shall fix the same by order to be served upon the public utility, and such rates shall constitute the legal rates of the public utility until changed as provided in this part.



In the previous section of this Recommended Decision, I concluded that the RLECs had not met their burden of proof in this Commission-instituted investigation as to the justness and reasonableness of  intrastate access rates and that they must be reduced to just and reasonable levels.



The two main proposals concerning just and reasonable access rate levels in this proceeding were presented by AT&T (generally supported by Sprint, Comcast and the OCA with conditions) and Verizon (supported by Qwest).  OSBA also made a proposal which was not as developed as the other two, and I will address that proposal as well herein.  As stated earlier, each party bears the burden of proof as to its access level proposals, in accordance with the Citizens and Wellsboro DSP Order, supra.



PTA principally linked its position on access levels to the other two components of the revenue neutral equation – retail rates and the PA USF.  It asserted that access revenues should not be decreased beyond the ability of local rates to remain comparable, affordable, just and reasonable, unless the PA USF is utilized to absorb the difference.  PTA M.B., p. 43.  I will address this PTA issue, including its confiscation arguments, in a subsequent section of this Recommended Decision Discussion involving revenue neutral recovery of access revenue reductions.  


1.
AT&T mirroring proposal TC "1.
AT&T mirroring proposal" \f C \l "3"  

a.
AT&T and aligned parties’ main brief positions TC "a.
AT&T and aligned parties’ main brief positions" \f C \l "4"  (AT&T M.B., pp. 40-43; Sprint M.B., p. 66; Comcast M.B., p. 8; OCA M.B., pp. 27-30)


AT&T’s proposal, as summarized previously, is that the RLECs’ intrastate access rates should mirror each RLEC’s corresponding interstate access rates in rate level and structure.  For 30 of the RLECs in this proceeding (all except for Armstrong North
), the mirroring of interstate access will result in an intrastate rate decrease, according to AT&T St. No. 1.3, Attachment 2.  AT&T presented evidence in AT&T St. No. 1.2, Attachment 1 as to what mirroring would precisely mean in each case.  



In support of mirroring as a reasonable level of intrastate access rates, AT&T noted that interstate rates cover their costs plus provide a reasonable return, and that the rates, at this level, would still include a contribution to the cost of local loops.  Tr. 608-609; AT&T St. No. 1.3, pp. 6, 8.  In addition, as noted previously, AT&T observed that there is no material technical difference between the termination of an interstate long distance call and the termination of an intrastate long distance call, and that the rates should therefore be the same.  AT&T St. No. 1.0, p. 36.  


In further support of mirroring, AT&T noted that adopting symmetrical rates and rate structures will help to avoid problems associated with arbitrage schemes in which carriers attempt to disguise the intrastate nature of the traffic to avoid higher rates.  It also observed that unification of rates has the potential to reduce RLEC administrative costs by reducing the set of billed access rates from two down to one and by creating a more stable and predictable system of levying access charges.



AT&T noted that, although PTA did not put forth a specific proposal in its testimony as to levels of access rates, PTA’s witness testified at the hearing that the FCC had stated its intention to mirror intrastate rates to interstate levels, and that this was consistent with PTA’s position.  Tr. 591-592.  



Comcast, Sprint, and the OCA also agreed that interstate parity was the proper approach, although OCA conditioned its support on the approval of all parts of its access reform proposal (which will be discussed subsequently). 



In response to the Verizon proposal (to be discussed below), wherein RLEC intrastate access rates would be set at Verizon’s intrastate rate levels, AT&T indicated that the proposal does not address the disparity between interstate and intrastate access rates, and therefore does not fix the arbitrage problem.  It also noted that Verizon’s intrastate rates are higher than most RLEC interstate rates, so mirroring Verizon’s rates would not constitute appropriate and necessary access reform.
  AT&T further contended that Verizon’s proposal would result in higher administrative costs and inefficiency as carriers would be required to implement new procedures to charge rates that only Verizon charges today.  AT&T St. No. 1.3, pp. 15-16. 

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (Verizon M.B., pp. 22-25, R.B., pp. 14-15; Qwest M.B., pp. 5-6; CenturyLink M.B., pp. 42-46, R.B., pp. 28-30)


Verizon is apparently not opposed to adopting AT&T’s mirroring proposal as an interim measure, if the Commission is reluctant to immediately move a particular carrier all the way down to Verizon’s benchmark rate.
  Verizon also suggested that for some RLECs, a phased-in reduction might be appropriate.  However, Verizon continued to assert in its Main Brief that its proposal for a uniform rate at Verizon’s access rate level (approximately 1.7 cents average per minute) is superior due to the variation among the RLECs’ interstate access rates.  It noted that some RLECs are still charging in the range of 4 cents a minute for interstate access, and thus their intrastate rates would remain comparatively high if they simply matched their still high interstate rates.  Conversely, mirroring interstate rates would cause some carriers, such as CenturyLink and Windstream, to charge lower access rates than Verizon, a result that Verizon does not advocate.



Qwest advocated use of Verizon’s access rates as the benchmark to reduce existing arbitrage opportunities in which IXC traffic is deliberately routed to rural carriers with high access charges by third parties (“traffic pumping”).  It contended that traffic pumping is occurring in Pennsylvania (QCC St. No. 1, p. 6), and that a reduction to Verizon levels better addresses the traffic pumping issue.   



CenturyLink contended that AT&T had failed to establish the justness and reasonableness of RLEC interstate rates as a proxy for RLEC intrastate rates.  It compared AT&T’s proposal unfavorably to the FCC’s CALLS Order, supra, which set forth the federal switched access regime, and contended that AT&T, unlike the FCC, had failed to include critical interrelated universal service support (In its Reply Brief at page 41, PTA also criticized this failure to include universal service support) .  CenturyLink claimed that the federal regime is an interconnected system and that portions of the rate cannot be separated out and claimed to be compensatory, as some IXCs have attempted.

c.
AT&T and aligned party responsive/reply brief positions TC "c.
AT&T and aligned party responsive/reply brief positions" \f C \l "4"  (AT&T R.B., pp. 34-35; Sprint R.B., pp. 28-31)


In its Reply Brief, AT&T clarified that its proposal was that both TS access rates and the CCLC should be mirrored, which would entail the setting of intrastate TS rates at interstate levels, and the elimination of the CCLC (in contrast to matching Verizon’s access rates, with a CCLC of $0.58 per line per month).  Verizon St. No. 1.1, p. 11.  AT&T referenced its Main Brief arguments (summarized above) for the reasons why Verizon’s proposal to match RLEC access levels to its own intrastate rate levels should not be adopted.



Sprint responded to CenturyLink’s contentions that, based on the CALLS Order, interstate rates are not reasonable rates for Pennsylvania operations.  Sprint contended that CenturyLink’s argument was curious at best since CenturyLink has been operating under the CALLS Order rates for years without challenge, despite the opportunity to “opt out.”  It claimed that CenturyLink had presented similar arguments in other jurisdictions, but these arguments have been rejected repeatedly.  



Sprint further emphasized that neither CenturyLink nor PTA had quantified its access costs in this proceeding, even when asked for this information, and therefore any contentions that interstate rates are not compensatory must be considered baseless.  According to Sprint, if interstate rates did not cover costs, it was incumbent upon the RLECs with the burden of proof to so indicate through record evidence, and they failed to do so.



Moreover, Sprint noted that Pennsylvania law requires revenue neutral access reductions and therefore, if RLECs cover their costs today based on intrastate access revenues, then their revenues will continue to cover costs after rebalancing, with the only difference being the source of the revenue.  It stressed that RLECs should not be permitted to continue to recover their costs from their competitors, as is occurring with current access rates, rather than from their own customers.  



Sprint also responded to PTA’s argument that interstate mirroring would result in a constitutional confiscation violation, but as noted above, PTA’s contentions will be addressed in the following section in regard to revenue neutrality positions.



In summary, AT&T and aligned parties request that the RLECs’ intrastate access rates be required to be reformed so as to mirror each RLECs’ corresponding interstate access rates in rate level and structure. 


2.
Verizon access matching proposal TC "2.
Verizon access matching proposal" \f C \l "3"  

a.
Verizon and aligned party main brief positions TC "a.
Verizon and aligned party main brief positions" \f C \l "4"  (Verizon M.B., pp. 21-25; Qwest M.B., pp. 5‑6)


As its primary position, Verizon advocated the adoption of its own intrastate access rates in place of the RLECs’ intrastate switched access rates.  It claimed that a benchmark access rate at the level of Verizon’s rates would be a simple and effective means to quickly move excessive switched access rates in Pennsylvania to more efficient and equitable levels.  It further contended that movement of all access rates to a uniform industry benchmark was consistent with 66 Pa. C.S. §3017(c) regarding competitive carrier access rates, and that in accordance with this statute, LECs operating in Verizon’s territory were already required to benchmark to Verizon’s access rates.



Verizon also argued that, as the largest ILEC in the state, its access rates have historically been subject to the greatest regulatory scrutiny, and are therefore the most appropriate rates.  It claimed that the market will not set a “competitive” rate for the RLECs and that Verizon’s rate, as the prevailing rate, should serve as a proxy for the “competitive” rate.  It referenced the resumption of the Verizon Access Charge proceeding, supra, and argued that, given the wide disparity between Verizon’s access rates and the generally much higher RLEC access rates, the Commission should promptly reduce the RLEC access rates to the Verizon level so that future actions may be considered on an industry-wide basis.   



In addition, Verizon responded to the AT&T mirroring proposal, as indicated in the previous subsection of this discussion. 



As noted previously, Qwest supported Verizon’s proposal as it believed that Verizon’s plan would be more effective at reducing traffic pumping.  Qwest also responded in its Main Brief to an analysis in OTS’ testimony which had contended that Qwest’s position herein was inconsistent with previous access charge positions.  However, OTS did not include this argument in its Main Brief, and it is therefore deemed to have been waived.
  

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (AT&T M.B., pp. 40-43, R.B., pp. 34-35; PTA R.B., p. 41; CenturyLink M.B., pp. 46-48, R.B., pp. 30-31; OCA M.B., pp. 28‑30)


AT&T’s response to Verizon’s position is as set forth previously. 



PTA criticized Verizon’s benchmark proposal as it claimed that Verizon’s access rates are based on wholly different cost characteristics and are not at all reflective of the PTA’s rural markets.  It contended that, for this reason, the FCC did not require that rural companies operating under price caps adopt the Regional Bell Operating Companies’ (RBOCs’) access target rates, and the Commission should not do so herein.



CenturyLink also argued that the characteristics of its service territory and associated costs were vastly different than those of Verizon and that Verizon’s rates should therefore not be used as a proxy.  It noted that in Pennsylvania, the household per square-mile density of Verizon’s service area is 156, while CenturyLink’s household per square-mile density is less than one-third of that amount at 48.  CenturyLink St. No. 1.0, p. 13.  It contended that the use of this inapplicable rate benchmark could “promote equity and competitive parity” for Verizon but not for consumers in rural Pennsylvania.  



CenturyLink challenged Verizon’s claims of greater regulatory scrutiny as it observed that the RLECs’ access rates had been reduced twice (once in the Global Order and again in the July 2003 Order); whereas, Verizon’s rates have not yet undergone the second round of reductions.  It reiterated that CenturyLink and Verizon are not on the same “playing field” and that foisting Verizon’s inappropriate access rates on CenturyLink would not provide any meaningful or reasonable opportunity to recover its costs.



OCA agreed with PTA and CenturyLink that Verizon’s access charges would be inappropriate for the RLECs due to cost differences.  OCA indicated that the additional RLEC revenue loss associated with reductions to Verizon’s access rates would total $13.1 million and that this additional revenue rebalancing would be detrimental to universal service.  OCA St. No. 1, p. 33.

c.
Verizon and aligned party responsive/reply brief positions TC "c.
Verizon and aligned party responsive/reply brief positions" \f C \l "4"  (Verizon R.B., pp. 14-15)


In its Reply Brief, Verizon clarified that its proposal would not require the RLECs to change their rate structure to match Verizon’s access charge level.  Instead, Verizon’s proposal would require that access rates be reduced to achieve an average rate-per-minute of 1.7 cents, which Verizon claimed could be done by simply reducing individual rate elements – principally the CCLC.  Verizon St. No. 1.0, p. 16.



Verizon concluded that AT&T had not established that its proposal of requiring RLECs to match their own interstate access rates – which vary widely from lower than Verizon’s prevailing intrastate rate of 1.7 cents per minute to over 4 cents – was superior to Verizon’s uniform benchmark rate.



In summary, Verizon and Qwest urge the Commission to adopt the Verizon access rate as the uniform benchmark rate for the RLECs.


3.
OSBA’s access rate proposal TC "3.
OSBA’s access rate proposal" \f C \l "3" 


a.
OSBA main brief position TC "a.
OSBA main brief position" \f C \l "4"  (OSBA M.B., pp. 22-23)


OSBA’s primary position is that RLEC access charges have not been demonstrated to be excessive and therefore should not be reduced.  However, if the Commission decides that the RLECs’ access charges should be reduced as a result of this Investigation, then OSBA proposed that reductions be made on a case-by-case basis for each RLEC based on each company’s own rates and access costs.  Its witness Dr. Wilson testified that these individual rates should be set at the level needed to recover 25% of each RLEC’s total loop costs, based on the residual percentage of 75% after initial FCC assignment of 25% to interstate toll use.  OSBA St. No. 1, p. 15.



In its Main Brief, OSBA indicated that the simplest way to set an RLEC’s intrastate access charge would be to total all revenue currently collected in the interstate access charge (including the $6.50 SLC and usage charges) and develop a new intrastate access rate to produce the same amount of total revenue.  OSBA submitted that this proposal is a much more equitable, rational and reasonable approach rather than arbitrarily assigning each RLEC the intrastate access rates of Verizon, or setting each RLEC’s intrastate rate at the interstate level (which would not include SLC revenue). 



b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (CenturyLink R.B., pp. 31-32; Sprint R.B., pp. 27-28)


CenturyLink contended that OSBA’s proposal of developing RLEC intrastate access rates to recover the total of all interstate revenue now collected was a new position which had not been set forth in OSBA’s testimony.  It indicated “surprise” and that it was unable to respond based upon the lack of details with respect to the OSBA’s new revenue-based recommendation.  



Sprint took issue with OSBA’s position that RLEC intrastate rates be set on an individual company basis, through a “case-by-case” evaluation of rates and costs.  It contended that OSBA’s position is contrary to the interstate rate mirroring proposal advocated by AT&T, Sprint and other parties.  In the event any party was contending that the Commission lacked authority to collectively order that RLECs mirror interstate rates, Sprint referenced the following excerpt from Permian Basin Area Rate Cases, 390 U.S. 747, 769 (1968) (Permian Basin):

This Court has repeatedly recognized that legislatures and administrative agencies may calculate rates for a regulated class without first evaluating the separate financial position of each member of the class; it has been thought to be sufficient if the agency has before it representative evidence, ample in quantity to measure with appropriate precision the financial and other requirements of the pertinent parties.



c.
OSBA responsive/reply brief position TC "c.
OSBA responsive/reply brief position" \f C \l "4"  (OSBA R.B., pp. 18-19)


In its Reply Brief, OSBA highlighted the difference between its proposal and AT&T’s proposal.  In contrast to the AT&T mirroring proposal, in which RLEC intrastate access rates would be required to mirror usage-based interstate rates and CCLC revenue would be recovered from other sources, the OSBA proposal would allow for recovery in intrastate access rates of the total interstate revenue, including SLC revenue.  OSBA opined that an RLEC may not be recovering much (or all) or its interstate access revenue in usage charges and may instead be recovering much (or all) or its interstate access revenue through a SLC.  OSBA contended that its own recovery proposal was more accurate and fair in that the proposal would allow for full recovery of all interstate access revenue from intrastate rates.

4.
Timing of access reduction implementation TC "4.
Timing of access reduction implementation" \f C \l "3"  



In addressing the just and reasonable level of intrastate access charges, the parties also addressed the timing of implementation.  In this subsection of the Recommended Decision, I will address arguments relating to speed of access reductions, but recognize that this timing issue is inextricably interrelated with the timing of rate rebalancing, pursuant to Section 3017(a) of the Code, and will be considered as part of that discussion.

a.
AT&T and aligned party main brief positions TC "a.
AT&T and aligned party main brief positions" \f C \l "4"  (AT&T M.B., pp. 34-35, 43-44; Sprint M.B., pp. 67, 86; OSBA M.B., p. 23; OCA M.B., pp. 31-33)


AT&T and Sprint in particular have urged the Commission to reject those proposals which require that Pennsylvania defer to the FCC with respect to access reform and that the Commission proceed to implement access reform immediately.  



AT&T noted the Commission’s agreement in its August 2009 Order lifting the stay on this generic investigation that waiting for the FCC was no longer necessary.  Also (as noted previously in this Recommended Decision), the NBP recently released by the FCC will lead to over 60 rulemakings, and at this stage, no one can predict when or even if, the FCC will garner the necessary three votes needed to implement the intercarrier compensation reform envisioned in the NBP.  



Sprint contended that the RLECs have for too long imposed their anticompetitive subsidies on their competitors.  It also noted that the NBP indicates a 2 – 4 year timeframe for mirroring intrastate rates to interstate levels and structure, and that the Commission should in no event exceed the low end of that timeframe.  



OSBA’s primary position was that access reductions were not demonstrated to be necessary, but if reductions were required, it was unaware of any reason for delay beyond sixty (60) days of the Commission’s Final Order.



OCA does not seek immediate reductions in RLEC intrastate access rates; rather such reduction should occur only when the Commission is in a position to implement all the components of the OCA comprehensive proposal (including the component requiring wireless and VoIP carrier contribution to the PA USF).

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (PTA M.B., pp. 43-45, R.B., p. 43; CenturyLink M.B., pp. 48-49, R.B., pp. 32-33; OTS M.B., p. 21)


While PTA contended it is not conceptually opposed to mirroring access interstate rates eventually, it apparently disagrees with the IXC’s positions regarding timing of access reform implementation. 



In its Main Brief, PTA advocated that the Commission wait for the FCC decision as Pennsylvania’s additional federal funding may be jeopardized if it acts now, in advance of the FCC.  It indicated that the FCC is under intense pressure, notably from Verizon and AT&T, to move its intercarrier compensation proceeding along.  In its Reply Brief, PTA repeated its warning and contended that, given the game changing nature of the NBP, and the FCC’s intention to assist in funding of state access reductions, Pennsylvania is much better off if it awaits the FCC outcome.



In its Main Brief, CenturyLink similarly contended that, given activity at the FCC, any transition period provided by the Commission for access reductions can be timed to coordinate with federal efforts so that rural Pennsylvanians are not left behind.  In its Reply Brief, CenturyLink submitted that it would be nearly impossible to set forth appropriate timing for access reductions as serious questions remained regarding the attainment of revenue neutrality and the FCC’s renewed intercarrier compensation efforts.



In its Main Brief, OTS asserted that as expansion of the PA USF is an important vehicle for achieving revenue neutrality from access reductions, and as that issue is to be addressed in ALJ Colwell’s proceeding, current access charges should be maintained pending resolution of that companion proceeding.  OTS M.B., p. 21. 

c.
AT&T and “aligned” party responsive/reply brief positions TC "c.
AT&T and \“aligned\” party responsive/reply brief positions" \f C \l "4"  (AT&T R.B., pp. 35-36)


AT&T and aligned parties essentially reiterate in their responses to the RLEC positions that access reform should not be delayed and is needed now.  AT&T, for its part, observed that its own access reform proposal, and associated rate rebalancing, would be implemented over a four-year period, which would mean the completion of full access reform in Pennsylvania in about fourteen (14) years, commencing with the Global Order.  It asserted that by any interpretation, this is hardly “rushed” or irresponsible reform, but that this proceeding should be the third and final step.


5.
ALJ ruling TC "5.
ALJ ruling" \f C \l "3" 


For the reasons set forth below, I conclude that AT&T and aligned parties have met their burden of proof with respect to the proposal for intrastate mirroring of interstate access rate levels and structure, and that such rates are just and reasonable, as required by Section 1309(a) of the Code.   Accordingly, I recommend that AT&T’s proposed access rate level and structure be approved.  Conversely, I conclude that Verizon and OSBA have not met their burden of proof as to the reasonableness of their access rate proposals and recommend that they be rejected.  I further recommend that AT&T’s mirroring proposal be implemented, consistent with the rebalancing recommendation to be addressed in the following section of this Recommended Decision.



First of all, I note that the interstate rates sought to be mirrored are already approved access rates that are currently being charged by the RLECs.  A prima facie case of reasonableness of these rates for mirroring purposes was established by AT&T, through testimony (which was unrebutted) that there is no material technical difference between the termination of an interstate long distance call and the termination of an intrastate long distance call.  Also, AT&T obtained an acknowledgement from PTA’s witness, in effect, that interstate access rates cover their costs and provide a reasonable return.  Tr. 608-609.  In addition, at the interstate rate level, intrastate access rates will still include a contribution to the local loop, according to AT&T’s unrebutted evidence, and this serves to address the OCA, OSBA and OTS concerns that access charges contribute to the costs of the local loop.  


AT&T’s proposal also has wider support among the parties, as it has the approval of Sprint and Comcast and also the support of PTA and OCA, with reservations associated with assurance of PA USF contribution.  OCA in particular noted that Verizon’s access rate proposal would produce an additional $13.1 million in RLEC revenue loss, and that the rebalancing of rates to accommodate this additional loss would be detrimental to universal service.  Even Verizon is apparently not opposed to adopting AT&T’s mirroring proposal as an interim measure, if the Commission is reluctant to move a particular carrier’s access rates down to Verizon’s level.  I certainly find it more reasonable to take the less costly overall approach, given important universal service considerations, than the more costly (by $13.1 million) Verizon approach.  


Furthermore, while the Verizon access proposal may potentially reduce the traffic pumping that was of particular concern to Qwest, AT&T’s proposal will also address arbitrage concerns by reducing the intrastate access charges of 30 out of 31 RLECs that are higher than their respective interstate access charge rates.  AT&T’s proposal also has the advantage of administrative ease and efficiency since RLECs are already charging the rates sought to be implemented herein.



Verizon contended that its proposal to move all intrastate access charges to a uniform industry benchmark (its own intrastate access rates) is consistent with Section 3017(c) of the Code and would be a simple and effective means to quickly move excessive RLEC rates to more efficient and equitable levels.  However, Section 3017(c) of the Code does not require that all LECs have the exact same intrastate access charges.  Instead, that statute applies to CLECs and precludes CLECs from charging higher access rates than those charged by the ILEC in the same service territory, unless the CLEC can demonstrate that the higher access rates are cost-justified.  



Also, Verizon (and aligned party) have failed to rebut the RLECs’ and OCA’s contentions that Verizon’s access rates are not reflective of the RLECs’ costs.  It is more reasonable for a carrier to implement access rates that have already been established for it for interstate access and which have not been challenged as unreasonable by any RLEC.  In addition, Verizon’s access rates are currently under scrutiny in a pending Commission investigation at Docket No. C-20027195 and therefore, a determination that Verizon’s access charges should be utilized by the RLECs would provide a potential “moving target” and would fail to provide the certainty for rate rebalancing planning and customer notice purposes.



Accordingly, AT&T’s proposal regarding the reasonable level of access charges is recommended to be accepted and Verizon’s proposal is recommended to be rejected.



With respect to the OSBA proposal, I agree with CenturyLink that OSBA had proposed a 25% loop cost allocation to intrastate access rates in its testimony and did not explain how this recommendation was consistent with the revenue-based proposal set forth in the OSBA Main Brief.  It appears to me that the OSBA revenue proposal could potentially allow RLECs to increase their intrastate access rates, perhaps substantially, to the extent the total interstate revenue to be matched (TS rates plus a $6.50 SLC) exceeds current intrastate revenue.  This would not constitute meaningful access charge reform. 



Sprint also objected to OSBA’s company-specific approach to an evaluation of access rates and costs, and averred that the Commission is authorized to collectively order that RLECs mirror interstate rates, citing to Permian Basin, supra.  I agree that the Commission is authorized to order access reform to the RLECs as a class in the form of interstate mirroring; however, it is appropriate to consider customer impact on a company-specific basis when considering rate rebalancing (as will be addressed in the following section of this Recommended Decision).



Accordingly, the OSBA proposal regarding the reasonable level of access charges is recommended to be rejected.



I find that it is reasonable to commence the process of mirroring now, but that the timing of implementation should be consistent with the rate rebalancing recommendation, to be discussed subsequently.  I note that the Commission has already determined it to be unnecessary to wait any longer for FCC action.  See, August 2009 Order.  Also, the NBP indicates approval of mirroring intrastate rates to interstate levels and structure but within a 2 – 4 year timeframe.  Sprint acknowledged the NMP time frame and advocated for the lower end of the range; i.e., two years at most.  Sprint M.B., pp. 67, 86.



PTA and CenturyLink repeated their previous warnings of consequences for Pennsylvania if further access reform is implemented now, but I have not been convinced by the arguments of these parties.  In addition, OTS advised that the Commission await the outcome of the ALJ Colwell proceeding regarding the PA USF, but the Commission was aware of ALJ Colwell’s RD when it issued its August 2009 Order lifting the stay.  It is my understanding that the Commission wants an ALJ recommendation now on access reform and revenue neutral rate rebalancing, and will consider that recommendation concurrently with the ALJ Colwell RD concerning the PA USF direction.  It is my recommendation to commence the next stage of access reform without further delay. 



Implementation of access reform will require tariff filings, which will be addressed in a subsequent section of this Recommended Decision providing for technical conferences.  

D.
Revenue Neutral Recovery of Access Charge Reductions TC "D.
Revenue Neutral Recovery of Access Charge Reductions" \f C \l "2" 


Every party to this proceeding agrees that, in accordance with Section 3017(a) of the Code, 66 Pa. C.S. §3017(a), the RLECs cannot be required to reduce intrastate access charges (as is recommended herein) except on a revenue neutral basis.  The difficulty is with the interpretation of “a revenue neutral basis,” which has not been defined in the legislation.



In addressing the meaning of “revenue neutrality,” I will discuss the parties’ interpretative disagreements in two critical areas:  (1) whether non-jurisdictional revenues can also be considered in determining revenue neutrality; and (2) whether recovery of reduced access charge revenues through offsetting revenue increases must be provided through the PA USF rather than through local rate increases.  In addition, in making a specific revenue neutral rate rebalancing recommendation, I will address the following  issues:  (3) comparability and affordability of local service rates; (4) increases to business rates as well as R-1 rates; and (5) increased PA USF support for access charge rebalancing (AT&T and OCA proposals) vs. no additional PA USF support (Verizon proposal).  Using these findings, I will then recommend a preferred revenue neutral rebalancing plan and an alternate plan as a contingency, for the reasons to be subsequently stated.


1.
Consideration of non-jurisdictional revenue sources in revenue neutrality TC "1.
Consideration of non-jurisdictional revenue sources in revenue neutrality" \f C \l "3" 
a.
Sprint/Comcast main brief positions TC "a.
Sprint/Comcast main brief positions" \f C \l "4"  (Sprint M.B., pp. 69-82; Comcast M.B., pp. 1-2, 9-10)


Sprint and Comcast asserted that revenue from non-jurisdictional and competitive services which utilize the same facilities as regulated services should be considered in determining revenue neutrality with respect to access reductions.  



In support of its position, Sprint contended that the RLECs have distorted their financial picture by hiding a significant part of their revenues from consideration in the revenue neutrality equation.  It claimed that the Commission has frequently considered non-jurisdictional revenue which is generated on public utility plant when determining just and reasonable rates.  Sprint cited to the Commission’s inclusion of revenue for ratemaking purposes with respect to cable TV pole attachments,
 yellow pages advertising revenue,
 and billing and collection service rendered by an ILEC.
  It contended that broadband service provided by RLECs either separately or in bundles was analogous to yellow pages advertising revenue as it was added to the services offered over the network and was 100% dependent upon the local network for its provision.  Tr. 549, 654.  Sprint also cited to the U.S. Supreme Court case of Federal Power Commission v. Conway Corp., 462 U.S. 271 (1976) in support of its contention that a regulatory agency could consider non-jurisdictional transactions in setting rates within its jurisdictional sphere. 



Comcast argued that the plain language of Section 3017(a) of the Code is silent about the type of “revenues” available for offsets, and the provision clearly does not limit these types of revenues to local service rates or PA USF receipts as claimed by the RLECs.  It claimed that the RLECs are not rate of return regulated so there is no process for automatic adjustment and the RLECs have diversified into many unregulated services that provide substantial profits which should be reflected in a revenue neutral analysis. 

b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (PTA M.B., pp. 51, R.B., pp. 44-51; CenturyLink M.B., p. 65, R.B., pp. 53-55, 61-62; Verizon M.B., pp. 26-27, Verizon R.B., pp. 17-18; OCA M.B., pp. 36-38; OSBA M.B., pp. 24-25)


In contrast to Sprint and Comcast, other parties contended that only noncompetitive (i.e. jurisdictional) revenue may be considered in a revenue neutrality analysis.  



PTA cited to Brooks-Scanlon v. Railroad Commission (Brooks-Scanlon), 251 U.S. 396 (1920), for the proposition that only those rates that the regulator controls may be considered in determining whether the regulator has met its obligation to provide just compensation.  It further cited to Smith v. Illinois Bell Telephone Company (Smith), 282 U.S. 133 (1930), as holding that the regulatory body may only consider revenues from the services within its jurisdiction.  



PTA also contended that Sprint had relied on a faulty analysis which it did not present for the record concerning its claims of revenue concealment, and that Sprint’s argument should be disregarded.  It further indicated that Sprint’s proposed revenue substitution represents all the revenues received by RLECs and their affiliates from all services, and that the Commission has no jurisdiction to impute revenues from interstate access charges, DSL, or affiliated video as Sprint has done to cover access losses.  PTA claimed that these were services under federal jurisdiction, exclusively controlled by federal tariff and the FCC.



Both PTA and CenturyLink argued that the cases cited by Sprint concerning recognition of yellow pages advertising and other non-jurisdictional revenue sources are not relevant to a consideration of Section 3017(a)’s revenue neutrality requirement as those cases did not reflect alternative regulation provided under Act 183.



Verizon, for its part, argued that the use of competitive or non-jurisdictional service revenue to satisfy Section 3017(a)’s revenue neutrality requirement would be contrary to Buffalo Valley, supra, wherein Commonwealth Court ruled that the offsetting increases should be made “to other noncompetitive rates.”  It claimed that: 

The only reasonable reading of Section 3017(a) in the context of Chapter 30’s scheme of alternative regulation is that the RLEC must be given the opportunity to rebalance revenue to other regulated rates within the noncompetitive basket of services, as this would keep the rate changes revenue neutral within the set of those services for which the Commission has authority to regulate rates.  The Commission has no authority to direct the RLECs to increase rates for competitive or deregulated services.
 


OCA also disagreed with Sprint and Comcast concerning reliance on competitive and non-jurisdictional revenue to support access charge reductions because, as testified to by its witness Dr. Loube, “if you rely on the profits of affiliates, then you might also have to cover their losses when there are losses.”  Tr. 485.



Finally, OSBA also rejected contentions that competitive and non-jurisdictional revenue should be considered as available to offset access charge reductions.  It referenced the price stability mechanism (PSM) under Section 3015(a)(1) of the Code, which permits an RLEC to increase its noncompetitive revenues based on an annual PSM filing.  Intrastate access charges are part of the noncompetitive service total used in the PSM calculation.  If access revenues are reduced, this revenue must be offset by other noncompetitive service revenue increases as competitive service revenue cannot be reflected in the PSM. 

c.
Sprint/Comcast responsive/reply brief positions TC "c.
Sprint/Comcast responsive/reply brief positions" \f C \l "4"  (Sprint R.B., pp. 36-37; Comcast R.B., pp. 9-12)


In response to PTA’s reliance upon Brooks-Scanlon, Sprint claimed that PTA had misstated the holding and that the Court therein had addressed very different circumstances than those facing the Commission today.  It claimed that Brooks-Scanlon involved whether a state commission could require a saw mill and lumber company to operate a passenger rail line at a loss when the corporation’s primary use of the rail line for its business had ceased.  The Court held that a constitutional violation would occur if the regulator forced the enterprise to offer a service which could not be operated independently at a profit.  Sprint argued that in considering non-jurisdictional revenue, the Commission would not be forcing an entity whose primary business was not public utility service to operate a public utility at a loss, as was the case in Brooks-Scanlon, and that PTA did not explain how that case related to the instant situation.



Comcast reiterated its position that the Commission should not limit its consideration of revenue neutrality to regulated services because the RLECs do not operate their diversified businesses in such a manner.  It distinguished the 1930 Supreme Court case (Smith, supra) cited by PTA as inapposite because the regulator therein had ignored the distinction between intrastate and interstate operations.  In contrast, in the instant case, Comcast claimed that it is merely requesting the Commission to recognize non-jurisdictional revenue in the calculation of Section 3017(a) revenue neutrality. 



Accordingly, Sprint and Comcast urge the Commission to issue a finding that revenue neutrality can be achieved by the RLECs from all other services earned over the local network and that local service increases (and/or PA USF support), at least beyond the inflationary increase to the $18.00 benchmark of $21.97 supported by Sprint, is not necessary. 



d.
ALJ ruling TC "d.
ALJ ruling" \f C \l "4" 


After consideration of the positions of the parties and legal precedent, I conclude that revenue neutrality under Section 3017(a) of the Code, as enforced by the Commission, must be achieved only with jurisdictional revenues.  I note that Section 3017(a) emphasizes that the Commission is only authorized to require access rate reductions on a revenue neutral basis, and the Commission only has jurisdiction with respect to noncompetitive service rates.  Indeed, the Commission is precluded from fixing or prescribing the rates of competitive services.  See, 66 Pa. C.S. §3019(g).  The Commission has no authority granted to it by the General Assembly to direct LECs to increase rates for non-jurisdictional services and therefore cannot require access reductions on that basis.  This interpretation resolves the constitutional concerns raised by PTA regarding use of non-jurisdictional revenue in determining just compensation.



Moreover, the Commonwealth Court in Buffalo Valley, supra, confirmed that revenue neutrality under Section 3017(a) of the Code must be accomplished through consideration of noncompetitive service revenue only.  Therein, the Court referenced 66 Pa. C.S. §3017 as granting the Commission “specific authority to rebalance revenue among noncompetitive services by reducing access rates and making revenue neutral increases to other noncompetitive rates” (emphasis added).



ALJ Fordham in her Recommended Decision on Remand, dated November 30, 2005, in the Verizon Access Charge proceeding, at page 67, also concluded that the legal authority for the Commission to order Verizon to include competitive services in a rate rebalancing had not been established. 



Accordingly, I recommend that revenue neutral rebalancing be accomplished only through allowed increases in noncompetitive services to offset reductions to access charges, rather than through additional reflection of non-jurisdictional or competitive revenue in this analysis.


2.
Requisite assurance of revenue neutrality TC "2.
Requisite assurance of revenue neutrality" \f C \l "3" 


In my assessment of the myriad issues herein, the most critical from a policy perspective is the level of certainty to be provided to RLECs with respect to actual, realizable recovery of revenue to offset access reductions.  CenturyLink in particular recognized the importance of this issue and devoted considerable effort, including the taking of a survey, in support of its contention that additional revenues cannot be realized from local service increases.  Therefore, CenturyLink asserted that “[t]he PA USF is the only viable and sustainable remedy.”  CenturyLink M.B., p. 55.



PTA raised issues of constitutional confiscation if access rates are reduced with no realistic opportunity to recover lost revenues from end-user customers and no PA USF support.  PTA M.B., p. 50. 



I will consider the various positions of the parties with respect to the level of assurance implicated by “revenue neutrality” and provide a ruling to be reflected in my recommendation.

a.
RLECs’ main brief position TC "a.
RLECs’ main brief position" \f C \l "4"  (CenturyLink M.B., pp. 51-67; PTA M.B., pp. 50-52, 76, 78)


CenturyLink raised four (4) points with respect to the RLECs’ ability to achieve revenue neutrality to offset access reductions:  (1) revenue neutrality must take into account the ILEC’s particularly circumstances as to scale and scope of operations and recognize that rural carrier revenue neutrality may not be satisfied through a Verizon approach of local and noncompetitive rate increases; (2) revenue neutrality must consider all the broadband, universal service, and COLR obligations of carriers such as CenturyLink; (3) revenue neutrality must be realizable; otherwise, constitutional due process violations are implicated; and (4) CenturyLink simply cannot rebalance revenues by increasing local rates, as demonstrated by the record herein.



In view of the four (4) considerations listed above for a revenue neutrality analysis, CenturyLink concluded that rebalancing through the PA USF, as expanded to account for access reductions, was the only means by which to uphold universal service at affordable rates, continue the provisioning of just and reasonable utility service in high-cost rural Pennsylvania, and provide the means for RLECs like CenturyLink to comply with Act 183’s broadband availability commitments.  CenturyLink M.B., pp. 55-56.  CenturyLink did not characterize its conclusions as a request for a revenue “guarantee” but as only an “opportunity” of revenue neutrality.



CenturyLink undertook a Pennsylvania-specific consumer survey in this proceeding to assess how its residential customers would react when faced with rate increases and specifically how likely they would be to leave CenturyLink if the price of their service increased by various amounts monthly.  The act of “leaving” CenturyLink was described as either (1) “cutting the cord” and relying solely on wireless service, or (2) switching to an alternate wireline provider.  As shown on a table at page 59 of CenturyLink’s Main Brief, the survey results showed that at a $2, $3, $4, and $5 monthly increase, the percentage of customers “highly likely to leave” was 29.5%, 41.4%, 53.1%, and 61.5%, respectively.  See also, CenturyLink St. No. 2.0.  CenturyLink claimed that many of its customers clearly will not accept local rate increases and therefore, the company will not actually recover lost access revenue in this manner. 



CenturyLink also briefly responded to AT&T and Sprint criticisms of the survey regarding its alleged failure to address certain customer demographics, its deficiencies for not advising that a customer could move to a service package or bundle, and other alleged flaws.  It contended that these and other meritless criticisms had been debunked in its surrebuttal testimony at CenturyLink St. No. 1.1, pp. 39-44.  Moreover, according to CenturyLink, none of the allegations would change the fact that 29.5% of customers would be highly likely to leave with just a $2.00 monthly increase.



PTA made similar claims about uncertainty of revenue neutral recovery and noted that the RLEC must be afforded a realistic opportunity of revenue recovery, citing to Smith and Brooks-Scanlon, supra.  It referenced “banked” revenue increases of almost $30 million which the RLECs have accumulated under Chapter 30 Plans but have been unable to use due to competitive pressures.  It claimed that if PTA were to undertake a survey like CenturyLink’s, the results would be the same.  
b.
Opposing positions TC "b.
Opposing positions" \f C \l "4"  (AT&T M.B., pp. 46-47, 56-59, R.B., pp. 36-43; Sprint M.B., pp. 67-69, R.B., pp. 41-43, 46-47; Verizon M.B., pp. 37-43, R.B., pp. 21-22; OSBA M.B., pp. 28-29)


AT&T responded to the RLECs’ contentions that they were only seeking a reasonable “opportunity” for revenue neutral recovery and not a “guarantee” of such recovery.

AT&T explained that by requesting that each lost dollar be recovered from the PA USF rather than from their own customers, the RLECs are requesting revenue guarantees, which were not even provided under traditional regulation and are not supported by Section 3017(a) of the Code.  It further noted that RLEC access lines and revenues are steadily declining each year, and the RLECs should not be permitted to use this case as a way to lock in revenues and be shielded from market reality.  It averred that the AT&T rebalancing proposal, which requires local rate increases to a reasonable benchmark and transitional PA USF support for increases in excess of the benchmark, is a fair solution. 



In response to CenturyLink’s claims that its local rates cannot absorb even a small portion of revenue associated with access reductions, AT&T referenced CenturyLink witness Mr. Bonsick’s cross-examination response that CenturyLink did not know what a reasonable benchmark would be but it could be something in excess of current $18.00 R-1 rates.  Tr. 425-426.  AT&T contended that this response acknowledged that CenturyLink could effectively increase R-1 rates.  



AT&T provided considerable criticism of the CenturyLink customer survey (referenced above) which it contended was results-oriented, timed to coincide with holiday shopping in December when consumers’ budgets are already stretched, and prepared solely for litigation purposes.  It referenced e-mail exchanges wherein Jason Grant, CenturyLink’s market research manager, indicated to Dr. Brian Staihr, CenturyLink’s original witness and sponsor of the survey, that he wanted “to make sure the [survey] output gets you what you want.”  AT&T Cross Ex. 1.  



AT&T’s panel witnesses E. Christopher Nurse and Dr. Ola A. Oyefusi provided the following excerpted rebuttal testimony to highlight some of the numerous survey flaws:

CenturyLink conducted a hypothetical and improperly loaded survey to investigate possible consumer reactions to hypothetical price increases, instead of looking at real-world reactions to real-world price increases.  Obviously, consumers are likely to decrease their purchase of a product or service to some extent when its price increases.  But the exact magnitude and timing of each consumer’s reaction, whether drastic or gradual, instantaneous or over a longer period, depends on many real-world factors that are not easy to predict through a survey – and CenturyLink made no attempt to account for those factors here.

CenturyLink was not able to provide any instance where CenturyLink used a similar survey in any state where CenturyLink has increased its retail rates.  If CenturyLink truly believes that the best way to determine a customer’s reaction to a price increase is to conduct a survey identical to that presented in this case, then CenturyLink should have been able to come up with one example of where CenturyLink used a similar survey to determine whether to implement a retail price increase, and then followed that up with empirical data about whether customers reacted in a manner consistent with the survey.  If CenturyLink does not think this type of survey is reliable for making its own retail rate decisions, then the Commission should not rely on it for making its decision here. 

Rather than rely on a hypothetical, flawed survey that was created and conducted solely for litigation purposes, CenturyLink should have provided evidence about its real-world experience of consumer responses to actual price increases.  Obviously, CenturyLink has increased rates both in Pennsylvania and in other states throughout the country, so there was no need to present a [hypothetical] survey to prove how customers will react to hypothetical price increases.

Here, CenturyLink opposes local rate increases (in order to rebalance access rate reductions) and so here it claims consumers are so hyper sensitive that CenturyLink would actually lose money by raising prices.  However, CenturyLink has raised prices in Pennsylvania in the past five years, and at no time prior to those increases did CenturyLink first conduct a similar survey to determine whether such increases would lead to mass defections of customers.

[T]he evidence shows that CenturyLink’s customers are in fact moving away from lower price services, and moving towards higher priced bundled services.  Further, evidence shows that there was no difference in the amount of customers that left CenturyLink at a time of price increases than during years with no price increase.  

[The survey is flawed b]ecause it ignores the fact that asking a limited number of customers loaded and isolated questions does not accurately predict how those customers will react in the “real world.”
  



AT&T also responded to PTA’s contentions that there is little or no “headroom” for local rate increases to offset access reductions.  PTA made this claim regardless of whether the RLEC was charging $18/month or $11/month.  AT&T argued that PTA’s claims rang hollow as PTA witness Zingaretti acknowledged during the hearing that its position would support a benchmark of $18.94/month.  Tr. 585.  



In addition, AT&T disputed PTA’s contention that if it were to undertake the CenturyLink survey, the results would be the same.  According to AT&T, this claim is not only highly speculative but false, as PTA’s line losses have been shown to have nothing to do with changes in price.  For instance, PTA company Denver and Ephrata raised its price by over 35% in 2002, yet there was virtually no change in its line loss.  Tr. 604-605; AT&T Cross Ex. 5.  



In response to CenturyLink’s contentions that it was unable to absorb any local rate increases, Sprint responded that the real question to be asked is how many would have left CenturyLink regardless of the rate increases.  Sprint emphasized that the focus of this case must be on promoting consumer interests through supporting competition, not on promoting the RLECs’ corporate welfare interest in guaranteeing their revenue.  



Sprint also discounted the RLECs’ claim about customer losses and agreed with AT&T’s assessment about the “headroom” for local rate increases.  It referenced AT&T’s testimony that CenturyLink customers purchasing only local service spend an average of $30.19 per month, and that the majority of CenturyLink customers are bundle customers that spend an average of $57.63 per month.  AT&T St. No. 1.2, p. 10.  It noted OCA witness Dr. Loube’s testimony that $23.14 (net of taxes and other fees) was an affordable rate.  Tr. 508.  



Verizon responded by asserting that the least valid reason for looking to the PA USF instead of local rate increases to fund revenue rebalancing is to protect RLECs from competitive losses.  It claimed that the CenturyLink survey showed that consumers do have competitive choices and that universal service therefore would not be jeopardized by a price increase.  Accordingly, there is no reason to require other ILECs such as Verizon to guarantee the RLECs’ revenue through the PA USF, according to Verizon.  Verizon emphasized that the PA USF should not be expanded as a result of this proceeding, and referenced ALJ Colwell’s pending RD which called for a complete overhaul and a refocus of the PA USF to target high cost areas and customers with need.   It noted that the Commission cannot assume, without any evidence presented by the RLECs, that raising rates to the full extent permitted by law will necessarily render the RLECs insolvent or unable to adequately serve their customers.



Verizon also contended that the RLECs had not made any effort to design a rate rebalancing that would minimize residential rate increases, for instance by allocating more revenue to business rates and/or allocating some of the revenue to other noncompetitive services.  It claimed that each and every RLEC has room for some access rebalancing if the matter is approached with an open mind to the optimum rate design.  



OSBA recommended that PA USF monies only be disbursed to the RLECs after an adequate “needs” analysis is conducted.  In other words, RLECs would not necessarily be “made whole” from the PA USF and those RLECs simply wishing to keep local service rates low for competitive reasons would not receive funding.  

c.
RLEC responsive/reply brief positions TC "c.
RLEC responsive/reply brief positions" \f C \l "4"  (CenturyLink R.B., pp. 34-56; PTA R.B., p. 52)


In its Reply Brief, CenturyLink contended that it had satisfied its burden of demonstrating that the option of rebalancing access reductions by increasing local rates no longer exists.  It claimed that the burden of going forward shifts to AT&T, Sprint, and other opponents to demonstrate that the sizable access revenue reductions can be provided under the revenue neutrality requirements of Section 3017(a).  It referenced AT&T’s arguments that access charges cannot be sustained under competitive conditions and argued that these same competitive conditions must also be recognized as not allowing for revenue neutrality through local rate increases.  



CenturyLink characterized Verizon’s position on revenue neutrality as giving RLECs an “option” to increase local service rates, and that while this “option” may be available to Verizon with the scale and economies of its operations; it is not available to CenturyLink.  It claimed that Verizon’s suggestion would result in unrealizable revenues that would destroy COLR/universal service in Pennsylvania and leave unfunded mandates regarding Act 183. 



With respect to OSBA’s position, CenturyLink responded that the record established need, in effect, for PA USF relief for rebalancing of access reductions.  



With regard to its survey, CenturyLink asserted that it conclusively demonstrated that significantly less revenue would result from retail rate rebalancing.  Contrary to AT&T’s assertions, customers are not moving towards higher priced bundles but are moving away from CenturyLink.  The survey reveals that retail rate rebalancing to effectuate access rate reductions in Pennsylvania is no longer a viable regulatory option and the PA USF is even more critical now than it was when it was first created.



In its Reply Brief, PTA challenged contentions that the existence of competitive alternatives confirms that universal service would not be jeopardized by an increase in basic local exchange rates.  It claimed that competition is growing but not yet ubiquitous and that the RLECs continue to be the only service providers for perhaps 40% of households in their rural areas.



d.
ALJ ruling TC "d.
ALJ ruling" \f C \l "4" 


Upon consideration of the parties’ positions, I conclude that the RLECs are essentially seeking a revenue neutrality guarantee through the PA USF in their arguments and that Section 3017(a) of the Code does not provide that level of certainty.  Traditional regulation afforded a public utility an opportunity to earn a reasonable rate of return as allowed by the Commission, but did not guarantee that the utility would in fact earn that rate of return.
  Alternative regulation under Act 183 provides no guarantee either, and neither do the U.S. Supreme Court cases cited by PTA.  



Also, while the RLECs have claimed they cannot realistically recover lost access revenue through local rate increases for competitive reasons, the regulatory response should not be to guarantee any competitive losses through the PA USF.  As found by ALJ Colwell, and I agree, the PA USF should be retooled to focus on customer support, not companies that have failed to prove need due to high costs.  



CenturyLink and PTA have contended that compliance with their universal service/COLR obligations would be in jeopardy if access revenue is not realistically able to be replaced.  But, as indicated previously, the RLECs have failed to produce any cost information regarding these universal service/COLR responsibilities or other proof that universal service/COLR would be adversely impacted.  Tr. 632.  Furthermore, PTA’s contentions that perhaps 40% of rural customers are without competitive options is also unsupported by the record.  In fact, upon request, the RLECs’ witnesses were unable to identify any portion of their service territories with insufficient competition.  Tr. 318, 604-606.  There simply is no substantial basis on which to conclude that the PA USF must “guarantee” revenue replacement for RLEC access reductions to protect universal service/COLR obligations.



Moreover, there is insufficient evidence to conclude that RLECs would be unable to realize additional revenue through local service rate increases.  As recognized by AT&T, there are a wide range of R-1 rates among the various RLECs, and hardship claims regarding $18.00 local service rates cannot be equally valid as to $11.00 rates.  I note also Verizon’s position, to be further discussed herein, that RLEC business rates are relatively low (see, ALJ Colwell record, PTA St. No. 1R, p. 22) and could be increased.  In fact, OSBA, the statutory advocate for small businesses, has proposed that any residential and business rate caps be abandoned as they are no longer necessary, although OSBA objected to the rebalancing of business rates to the exclusion of residential rates.  OSBA St. No. 3, pp. 2-3.  There are also other noncompetitive service rates which could be increased.



CenturyLink has emphasized its customer survey as supporting its inability to obtain more local service revenue, but I agree with the IXCs that this survey was flawed for the reasons stated by AT&T above.



For all the above reasons, the PA USF should not be utilized as the exclusive funding source for RLECs to offset access reductions.  The opportunity for revenue neutral rebalancing provided by Section 3017(a) of the Code can be satisfied by permitting rate increases for noncompetitive services rather than guaranteeing dollar for dollar revenue recovery.  In a subsequent section of this Recommended Decision, I will consider whether the PA USF may be utilized, after actual or imputed rate increases have been implemented up to the benchmark level, to provide for rate comparability and/or affordability.  


3.
Comparability and affordability of RLEC rates TC "3.
Comparability and affordability of RLEC rates" \f C \l "3" 


Certain parties herein, particularly the OCA, presented positions as to the comparability and affordability of local service rates in the context of their respective revenue neutral rebalancing proposals.  Essentially, these parties contended that, in consideration of comparability and/or affordability, local service rates should only be permitted to be increased to a certain level or “benchmark” at this time, with the balance obtained from an expanded PA USF.  These positions are addressed below, with a focus on the OCA position as having the lowest benchmark rate.  

a.
OCA and supporting parties’ main brief position TC "a.
OCA and supporting parties’ main brief position" \f C \l "4"  (OCA M.B., pp. 8-9, 38-47; PTA M.B., pp. 68-74; CenturyLink M.B., p. 72; Qwest M.B., p. 8) 



In its Main Brief, OCA stressed the importance of recognizing both the comparability and affordability standards in setting basic local exchange rates in order to maintain universal telephone service at just and reasonable levels.



As stated previously in this Recommended Decision, at Section III.H., supra, the OCA presented a four-part integrated plan for access reform and rate rebalancing which is to be adopted in its entirety for access reductions to be approved.  Step 2 of that proposal, concerning comparability and affordability of RLEC residential basic local exchange rates, provides for rate increases to a benchmark of 120% of the Verizon weighted average residential basic local exchange service rate, subject to an affordability constraint, and no increases or reductions to RLEC rates that are above that benchmark.  



Currently, according to OCA, the Verizon weighted average rate is $14.25, and therefore the benchmark rate is $17.09 ($14.25 x 1.20), subject to the affordability constraint.  Under Step 3 of the OCA proposal (which will be addressed in a later section), any remaining revenue required to offset the revenue decrease associated with access reductions after the rate increase to $17.09 should be recovered from the PA USF.  OCA calculated that under its proposal, twenty-two (22) RLECs would be required to increase their local rates to match the benchmark in order to receive PA USF funding, with increases ranging from 10 cents to $3.60, except for Citizens of Kecksburg, which would receive an increase of $6.09.  Given the size of the Citizens of Kecksburg increase, the OCA submitted that a phase-in of the increase would be appropriate.  OCA St. No. 1, pp. 9-18.



OCA’s comparability position, which was raised before ALJ Colwell, is premised on 47 U.S.C. §254(b)(3), which states that consumers in rural and high cost areas must have access to telecommunications services that “are reasonably comparable to those services provided in urban areas and that are available at rates that are reasonably comparable to rates charged for similar services in urban areas.”  This comparability provision supports use of 120% of the Verizon weighted average residential basic local exchange service rate as a benchmark, according to the OCA.



OCA’s affordability benchmark, which was also raised before ALJ Colwell, limits the entire customer basic local telephone bill to no more than 0.75% (three-quarters of one percent) of the Pennsylvania median rural household income.
  As noted in ALJ Colwell’s RD, at Finding of Fact #17, the OCA affordability rate is $32.00 (inclusive of all taxes and other fees).  In support of its affordability constraint on local service rates, OCA cited to 66 Pa. C.S. §3011(3), which requires telephone companies to “[e]nsure that customers pay only reasonable charges for protected services which shall be available on a nondiscriminatory basis.”  OCA noted that a “protected service” includes, among other things, “service provided to residential or business consumers that is necessary to complete a local exchange call.”  66 Pa. C.S. §3012.   



OCA witness Dr. Loube clarified during the hearing that the $32.00 total affordability rate, net of taxes and fees of about $8.86, would be $23.14 (which is the “apples to apples” comparison to the $18.00 benchmark addressed by ALJ Colwell).  He also emphasized that the OCA benchmark would be the lower of the two standards of comparability and affordability or $17.09.  Tr. 508. 



OCA responded in its Main Brief to criticism of its proposal by Verizon witness Price that Verizon’s rate was not a reasonable benchmark because it had been constrained through the years by regulation.  OCA asserted that, as testified to by its witness Dr. Loube, Verizon’s rates were, if anything, too high and its urban rates were especially too high in relation to cost as they were based on value of service pricing.  OCA St. No. 1-S, p. 9.  



OCA also responded to AT&T’s original and modified rebalancing proposals, which will be discussed later and were previously summarized in Section III.A., supra.  OCA criticized those proposals as requiring an unreasonable level of revenue from the RLECs’ basic local exchange customers to maintain revenue neutrality.  AT&T had claimed that if the existing $18.00 residential cap had tracked the rate of inflation from 2003 to 2009, then the rate cap would be $21.97, or approximately the $22.00 benchmark advocated by AT&T for the first year 
of its rate rebalancing phase-in.  However, OCA contended that the $22.00 benchmark under the AT&T plan actually exceeds the 2.5% rate of inflation, based upon the RLECs’ actual 2003 rates.  In addition, the $1 increase for three (3) years proposed by AT&T after the first year of the rebalancing phase-in also exceeds the 2.5% inflation rate.



PTA proposed a slightly higher comparability rate than the OCA of $18.94, which was computed using the 115% comparability adjustment testified to by Mr. Laffey (ALJ Colwell proceeding) and the simple average of Verizon’s Density Cell 1 and 2 (urban) rates.  While the PTA recognized that comparability had been rejected by ALJ Colwell, it noted that her RD was pending and that it would be good public policy to adopt the comparability standard.



As to affordability, PTA noted that the value of universal service had never been lost on the Commission, and cited to the Statement of Commissioner John Hanger in the Formal Investigation to Examine and Establish Updated Universal Service Principles and Policies for Telecommunications Services in the Commonwealth, Docket No. I-00940035, Order entered January 28, 1997.  It criticized the AT&T $25 tariff rate and the Verizon position as inappropriate both factually and legally.



CenturyLink asserted that aligning prices with cost was contrary to universal service.  It averred that, in accordance with universal service policy, prices for the highest-cost customers must be below cost to support comparability and affordability objectives.  CenturyLink did not support any benchmark other than the current residential rate cap of $18.00/month.  



Qwest recommended that the residential benchmark be set at 125% of the average Pennsylvania RLEC residence rate and that the business benchmark be set at 125% of the average Pennsylvania RLEC business basic exchange rate.  Qwest did not quantify these benchmarks in its testimony.  It contended that using a 125% figure would help limit the need for significant increases in the PA USF, thereby striking an appropriate balance between local rate affordability and the need for PA USF assistance.  This benchmark approach was to be in lieu of the current rate cap regime in Pennsylvania.  QCC St. No. 1, p. 9.  As an alternative, Qwest agreed that the OCA benchmark proposal could be adopted.

b.
Other positions TC "b.
Other positions" \f C \l "4"  (AT&T M.B., pp. 47-56, R.B., pp. 44-49; Verizon M.B., pp. 28-35, 54-55, R.B., pp. 19-20)


AT&T responded to OCA’s criticism by supporting the reasonableness of its own rate rebalancing proposal which had an initial benchmark of $22.00.  It noted that the appropriate starting point for measuring inflationary increases has to be the rate cap of $18.00 and not the RLECs’ actual 2003 rates as contended by the OCA.  AT&T asserted that using inflation to increase rates is not new to the Commission and is in fact the basis for annual allowed increases under Act 183.  



With respect to affordability, AT&T noted that, if a slight increase to 1% of customer income (which was supported in ALJ Colwell’s record), rather than OCA’s 0.75% is used, the result is an affordability rate of $42.91/month (inclusive of taxes and other fees) rather than $32.00.  It contended that a large percentage of consumers are already spending well in excess of the $22.00/month proposed AT&T benchmark, which indicates that this rate is clearly affordable.



In response to OCA’s proposed $17.09 comparability benchmark, AT&T asserted that the rate is even lower than the $18.00 reasonable rate established seven years ago and is therefore unrealistically low.  The $17.09 benchmark (and the PTA and CenturyLink benchmark of $18.94 and $18.00, respectively) would place too great of a burden on the PA USF and continue unreasonable subsidization of carriers, according to AT&T.  Indeed, OCA’s proposal would increase the size of the PA USF by about $63 million, to a level of nearly $100 million.  AT&T noted that ALJ Colwell had already found that perpetuating the existing PA USF would be bad policy, and an increase in size of the PA USF as OCA has recommended would be contrary to her well-reasoned RD.



Furthermore, AT&T noted that the OCA and PTA benchmarks, which are both based solely on comparability, would be at odds with ALJ Colwell’s rejection of this standard.  It referenced the Commission’s position in Buffalo Valley, supra, which was upheld by the Court, that the comparability standard in 47 U.S.C. §254(b)(3) was a federal mandate applicable to federal universal service and was not applicable to the PA USF.  It argued that the comparison to Verizon’s rates for comparability purposes was also invalid because Verizon’s access reform is pending and its rates are still supported by implicit subsidies. 



In response to Qwest’s rebalancing proposal, AT&T noted that Qwest’s entire support for use of 125% of the average Pennsylvania RLEC residence rate as a benchmark was a supposition that this figure would help balance affordability with PA USF need.  AT&T argued that, since Qwest did not identify that resulting benchmark, it is not possible to know what the impact on the PA USF would be and whether the Qwest benchmark would in fact limit the need for significant PA USF increases.  It concluded that the Qwest proposal was not sufficiently supported and therefore should be rejected.



Verizon reiterated many of AT&T’s arguments, as noted above, in response to the OCA and RLEC comparability and affordability contentions.  It observed that comparability was not mandated in the Public Utility Code and that the Commonwealth Court in Buffalo Valley, supra, had agreed with the Commission that 47 U.S.C. §254(b)(3) was not applicable to the states.  Therefore, the only effective constraint on RLEC rates is affordability, if the rates are otherwise “just and reasonable,” according to Verizon.  



Verizon noted that the only evidence of record as to affordability was the OCA analysis presented by Roger Colton in the ALJ Colwell proceeding.  It contended that a slight adjustment from 0.75% to 1% of customer income, as noted above by AT&T, would change the affordability level to almost $43.00 per month, inclusive of taxes and other fees, rather than $32.00 (ALJ Colwell proceeding, Tr. 132-133).  Even without this adjustment, the OCA affordability rate of $32.00 is $23.00/month, net of taxes and fees, and this should be considered the lowest possible benchmark based on the evidence of record, instead of OCA’s $17.09 or PTA’s $18.94.  Verizon characterized the $32.00 rate ($23.00 net) as conservatively low considering that CenturyLink’s average monthly revenue per household is $45.  Tr. 436.  To the extent there is a universal service concern for isolated individuals based on unique circumstances, this can be addressed with Lifeline service and/or through the rulemaking recommended by ALJ Colwell.  


In support of its own position that benchmarks are unnecessary, and that the PA USF should not be expanded to support increases above a benchmark, Verizon contended it was entirely possible to design a rate rebalancing which leaves retail rates just and reasonable, based on the evidence.  This position will be explored in a later section of this Recommended Decision concerning PA USF expansion to address affordability and gradualism.

c.
OCA and supporting parties’ responsive/reply brief positions TC "c.
OCA and supporting parties’ responsive/reply brief positions" \f C \l "4"  (OCA R.B., pp. 15-18; CenturyLink R.B., pp. 42, 49-50) 



In its Reply Brief, OCA responded to Verizon’s contentions that Lifeline could address universal service concerns associated with rate rebalancing to offset access charge reductions.  OCA explained that Lifeline is a fixed amount and does not increase when local service rates increase.  Therefore, unless Lifeline is expanded, these customers would pay the full amount of any rate increase.  



OCA also addressed arguments that a $22.00 benchmark rate was well within OCA’s affordability rate of $32.00, and emphasized that the $22.00 rate was net of taxes and fees while the $32.00 rate was a total basic service bill, inclusive of these charges.  Accordingly, comparisons of $32.00 to $22.00 were invalid.  OCA further responded to AT&T and Verizon contentions that a slight, reasonable increase to 1% of household expenditures for basic local service would increase the affordability limit to $43.00 per month (total bill).  OCA averred that no other party presented evidence on affordability in the proceeding before ALJ Colwell or the instant proceeding, and that the OCA position of 0.75% of household income should be adopted. 



CenturyLink supported the OCA concept of benchmarks as important, from a legal and policy standpoint, to ensure that retail customers pay their fair share.  It asserted however that retail rate benchmarks, to be effective, must be set at levels where market-based recovery up to the benchmarks can be realized. 



d.
ALJ ruling TC "d.
ALJ ruling" \f C \l "4" 


ALJ Colwell discussed comparability and affordability in her RD in the context of considering whether the $18.00 rate cap should be raised.  Therein, she rejected the OCA and PTA comparability standard, as acknowledged by the PTA.  ALJ Colwell RD, footnote 18.  



ALJ Colwell also found as a fact that the affordability rate calculated by OCA is $32.00 (inclusive of all taxes and other fees), and that all of the RLECs are currently under that level (ALJ Colwell RD, Finding of Fact #17).  I was unable to conclude, however, that ALJ Colwell had actually recommended a specific affordability rate for PA USF or any other purpose, and no party has claimed that she did so.  I will keep these conclusions in mind while addressing the parties’ positions herein.



After considering the parties’ arguments, I conclude that the federal comparability statute at 47 U.S.C. §254(b)(3) is not applicable to the Commission.  See, Buffalo Valley, supra.  I conclude also that Verizon’s rates are not an appropriate benchmark as they are subject to modification in the pending Verizon Access Charge proceeding and the $14.25 weighted average Verizon rate includes density cells which are not urban.  Accordingly, I decline to use any comparability analysis in considering a benchmark level for rate rebalancing purposes, consistent with ALJ Colwell’s determination that comparability should not be considered.



As to affordability, I observe, as recognized by Verizon, that the only affordability analysis provided of record was Mr. Colton’s in the ALJ Colwell portion of the proceeding.  OCA St. No. 2 (ALJ Colwell record), p. 20.  While Verizon witness Price critiqued Mr. Colton’s analysis in that proceeding, and Verizon’s counsel questioned Mr. Colton about the impact of raising the household income percentage level to 1% (Tr. 132-133), I have been cited to no analysis of record to support the 1% level or any level other than 0.75%.  



The Commission has specifically recognized the Commonwealth policy of “[m]aintaining universal telecommunications service at affordable rates. . .”.  66 Pa. C.S. §3011(2).  Indeed, in its August 2009 Order lifting the RLEC access charge investigation stay, the Commission stated as follows:  “we recognize the mandates of Chapter 30 require that local service rates be reasonable and affordable in all areas of this Commonwealth” (emphasis supplied).  Accordingly, I recommend that the Commission use the OCA affordability rate of $23.00 (net of taxes and other fees) and $32.00 on a total bill basis for analyzing the affordability of local service rates that are rebalanced as a result of this Investigation.  This rate would increase if the Pennsylvania median rural household income increases over time.  See, OCA St. No. 2 (ALJ Colwell proceeding), Sched. RDC-5.  



As a point of clarification, based upon further recommendations contained herein, I am not treating the $23.00 rate as a benchmark for purposes of triggering PA USF support.  Instead, it is my primary recommendation, for the reasons to be discussed, that the PA USF not be expanded at this time and that the question of additional funding should await the outcome of the rulemaking recommended by ALJ Colwell to restructure the PA USF and specifically address universal service concerns.



I further recommend that the Qwest rebalancing proposal be denied as it was inadequately supported.


4.
Business rate increases in providing revenue neutrality TC "4.
Business rate increases in providing revenue neutrality" \f C \l "3" 


a.
Verizon position TC "a.
Verizon position" \f C \l "4"  (Verizon M.B., pp. 35-37)


Verizon asserted that there is no record support for limiting increases to business rates to the same dollar amount by which residential rates are increased in any rate rebalancing.  It also argued that nothing in Chapter 30 prohibits a carrier from making a higher per-line increase to business rates.  



Verizon referenced PTA’s testimony from the ALJ Colwell proceeding wherein PTA witness Laffey conceded that the national average single business rate was $36.59 in 2007.  This is $10 higher than CenturyLink’s business rate of $26.23 and higher than many of the other RLECs’ business rates.  See, PTA St. No. 1R (ALJ Colwell proceeding), p. 22; Price (Verizon) Rebuttal Ex. 1; AT&T St. No. 1.2, Attachment 5.



b.
OSBA position TC "b.
OSBA position" \f C \l "4"  (OSBA R.B., pp. 21-23)


In response to Verizon’s position, OSBA indicated that it had provided testimony on continuing the business rate caps, and that a business rate cap was established in the July 2003 Order as follows:

Increases to weighted average business rates on a dollar basis will be less than or equal to the increases to weighted average residential rates on a dollar basis.

July 2003 Order, Attachment A, Conditions of Proposal, Paragraph 5, slip op, at 20.



OSBA advocated the abolishment of residential and business rate caps.  However, it contended that Verizon’s apparent proposal to increase the RLECs’ business rates “without any constraint” would violate Section 1304 of the Public Utility Code, 66 Pa. C.S. §1304, in that it would permit RLECs to discriminate against business customers and in favor of residential customers.  It noted that Section 1304 of the Code was specifically incorporated into Act 183 by Section 3019(h) of the Code, 66 Pa. C.S. §3019(h).  OSBA’s position is that, regardless of how the Commission rules on the issue of residential and business rate caps, Verizon’s proposed unfettered increases to business customers are discriminatory and unlawful. 

c.
ALJ ruling TC "c.
ALJ ruling" \f C \l "4" 


After consideration of the parties’ positions, I agree with OSBA that the cap on business rate increases should be abolished, along with the $18.00 residential cap, for rebalancing purposes.



With respect to business rate increases, I recommend that RLECs be provided flexibility to design a rate rebalancing for the various companies within “just and reasonable” parameters that will be addressed subsequently.  As a “just and reasonable” analysis includes consideration of affordability and avoidance of rate shock, I will provide for these considerations in my rebalancing parameters.  However, I agree with the OSBA that residential rate affordability and avoidance of rate shock cannot be accomplished through unreasonable increases to business rates.


5.
PA USF support for further access rebalancing TC "5.
PA USF support for further access rebalancing" \f C \l "3" 


In Section V.D.2. of this Recommended Decision, above, I addressed RLEC contentions that the PA USF must essentially be a guarantor of revenue neutrality for access reductions as, for competitive reasons, there was no “headroom” for local service rate increases.  In the following section, I will consider whether the PA USF should be expanded to offset the impact of local service rate increases for affordability and gradualism purposes.  In so doing, I will consider the PA USF proposals of three (3) parties: AT&T, OCA, and Verizon.  



In its rebalancing proposal, AT&T proposed to increase PA USF support temporarily, after local rates are increased or imputed to a benchmark level, and then to reduce the funding as further rate increases are gradually implemented.  



OCA, in its four-part proposal, seeks to increase the PA USF without a termination date to provide for local service rate comparability and affordability (a $63.4 million PA USF increase would be required at the OCA $17.09 comparability benchmark recommended to be rejected).  



Verizon, on the other hand, was adamant that there should be no increase to the PA USF to rebalance local service rates and that the RLECs can realize revenue neutrality without funding increases.



Under both the AT&T and OCA plans (if all other parts of the OCA plan are approved including expansion of contributors to the PA USF), intrastate access rates would mirror interstate access rates in level and structure immediately upon approval of the entire plan.  In contrast, under the Verizon plan, a phase-in of access reductions and offsetting rate rebalancing was suggested as an option if necessary to avoid rate shock.



As stated in AT&T’s panel rebuttal testimony, the calculations as to the revenue impact of interstate mirroring (the revenue to be rebalanced) range from $76.85 million (OCA calculation) to $91.67 million (PTA calculation), with an intermediate AT&T calculation of $82.6 million.  According to AT&T, these differences are the result of different data sources, such as different dates for line counts and access minute volumes, which can be resolved in the implementation process.  AT&T also noted that the vast majority of the access reform calculation comes from elimination of the CCLC.  AT&T St. No. 1.2, pp. 22-23.      



a.
AT&T transitional PA USF proposal TC "a.
AT&T transitional PA USF proposal" \f C \l "4" 



i.
AT&T position TC "i.
AT&T position" \f C \l "5"  (AT&T M.B., pp. 44-45, 49-53, 59-61)


As stated in Section III.A. of this Recommended Decision, supra, AT&T originally proposed that access reform be implemented through local rate increases and without resort to the PA USF.  However, for the purpose of mitigating rate impact, AT&T proposed an alternative in its rebuttal testimony in which RLECs would recover access revenue reductions from local rates up to a benchmark in the first year of $22.00 per month, with the remainder from a transitional PA USF.  During each of the next three (3) years, AT&T would increase the monthly benchmark by $1, and PA USF support would correspondingly be reduced.  AT&T St. No. 1.2, pp. 20-21.  While the proposal decreases the transitional PA USF each year, it is unlikely that it will get to zero in the near future.



AT&T calculated that the PA USF would need to be increased by $19.6 million in the first year, but by the end of the four (4) year transition, the increase would be less than $1 million, and only six (6) carriers would continue to draw additional funds from the PA USF.  AT&T St. No. 1.2, p. 14; Attachment 5.  AT&T provided an exhibit (Attachment 5 to AT&T St. No. 1.2), attached as Attachment C to its Main Brief, to illustrate the impact of its proposal over four (4) years, and show the declining amount of PA USF funding required at each step.  



AT&T explained that its proposed benchmark, while affordable, would not act as a “cap” on local service rates; instead, it would determine the rate at which carriers could begin to recover lost access revenues from the PA USF.  It is not AT&T’s position that any carrier must raise its rates – that is a choice for each of the carriers to make.

ii.
Opposing positions TC "ii.
Opposing positions" \f C \l "5"  (OCA M.B., pp. 43-47; Verizon M.B., pp. 41-58, R.B., pp. 26-28; BCAP R.B., pp. 4-6



OCA’s opposition to AT&T’s proposal focused primarily on what it considered to be unreasonable, unaffordable benchmark levels in that plan.  These arguments were addressed in a prior section of this Recommended Decision concerning affordability of local service rates.



The principal party which objected to AT&T’s rebalancing proposal (and OCA’s proposal as will be discussed subsequently) was Verizon.  Verizon strongly opposed any increase in the PA USF, even on a temporary basis, for several reasons that will be summarized herein.



First of all, Verizon cited with approval to ALJ Colwell’s pending RD, wherein ALJ Colwell characterized the PA USF as a “hidden tax” on the ratepayers of other telecommunications providers which was not targeted to need and should be reformed though a rulemaking process.  ALJ Colwell R.D., p. 87.  Verizon contended that expansion of the same fund which ALJ Colwell had recently concluded was hopelessly flawed and in need of reform was unsupportable from both a policy and legal basis.



Next, Verizon presented legal argument that the expansion of the PA USF, as sought by AT&T (and to a greater extent OCA) was not authorized by current law.  According to Verizon, the Global Order, which instituted the PA USF, was a temporary measure designed to “facilitate the transition from a monopoly environment to a competitive environment – an exchange of revenue between telephone companies.”
  There was no expectation by the Commission that it would be institutionalized in its present form, as was concluded by ALJ Colwell.  ALJ Colwell R.D., p. 88.  Verizon explained that the old Chapter 30 had contained certain language which the Commonwealth Court had accepted as providing sufficient authority for a fund to offset access reductions and thereby protect consumers.
  However, in contrast to the old Chapter 30, Act 183 specifically provides for revenue neutral rebalancing for access reductions and does not, although it could have, provide for a PA USF to rebalance those reductions.  Verizon interpreted the Legislature’s silence as indicating a lack of statutory authorization for PA USF expansion. 



Verizon continued with its legal analysis that even if the Commission had the statutory authority to increase the PA USF, the current regulations make no provision for increasing the size of the fund to account for future RLEC access reductions.  It claimed that the regulations determine the size of the PA USF each year based on the prior year’s size minus the estimated surplus or plus any shortfall from the prior year.  52 Pa. Code §63.165(b).  The only provision to increase the size of the fund is growth in access lines of recipient carriers, but the RLECs indicated that these recipient carrier lines are declining.  Therefore, according to Verizon, the size of the fund cannot be increased without a rulemaking to specifically allow for a fund increase, and thus, the AT&T and OCA proposals cannot be approved in this proceeding.  


Also, Verizon emphasized the huge regulatory burden that the PA USF advocates seek to impose on the Verizon ILECs and other regulated carriers, and the adverse consequences to those companies and their customers.  According to Verizon, it is not reasonable or supportable to expect other carriers and their customers to fund the RLECs’ operations through access charges and/or the PA USF in today’s competitive environment.  It cited to Brooks-Scanlon, supra, as holding that regulators cannot force public utilities to operate their regulated business in Pennsylvania at a loss.  Verizon further indicated that its own customers and customers of other carriers would be negatively impacted if these carriers were forced to divert even more resources to other carriers and have fewer resources for their own product development and investment.  Verizon St. No. 1.1, pp. 48-49.  It cited to AT&T’s testimony that the responsibility for RLEC cost recovery belongs with the RLECs’ own retail customers.  Indeed, expansion of the PA USF, according to Verizon, would just be substituting one anticompetitive, anti-consumer system of subsidization through excessive access charges for another anticompetitive, anti-consumer system, and consumers will be harmed as a result.
 



With respect to claims of universal service impact without PA USF expansion, Verizon highlighted the evidence of record which shows that universal service is not in jeopardy in RLEC territory.  It contended that competition is robust, as conceded by the RLECs themselves, and that, as stated by ALJ Colwell, “the market is meant to rely on competition to keep rates affordable” and that subsidies without proven need “will not assist the market in reaching its goals and will, instead, provide barriers to entry for new carriers.”  ALJ Colwell RD, p. 87.  To the extent there are any isolated low-income individuals that do not have competitive options (which the RLECs did not prove) this can be addressed through the rulemaking recommended by ALJ Colwell, according to Verizon. 



In its Reply Brief, Verizon explained how AT&T’s proposal, even though temporary, would cause substantial expense to the Verizon ILECs and their customers.  It contended that if $19.6 million is transferred to a temporary PA USF under the first year of AT&T’s plan, under the same rules that apply to the current PA USF, the Verizon ILECs would pay $10 million of that $19.6 million, where they would only have paid $1.5 million if the revenue stayed in access rates – a net increase in the Verizon ILECs’ funding burden of $8.5 million.  Verizon St. No. 1.2, p. 12.

iii.
AT&T responsive/reply brief positions TC "iii.
AT&T responsive/reply brief positions" \f C \l "5"  (AT&T M.B., p. 62, R.B., p. 53)


In its Reply Brief, AT&T primarily provided reasons why the OCA proposal, which in its view would triple the size of the PA USF permanently, should not be adopted.

AT&T also asserted that its proposal represented a reasonable and balanced approach to universal service concerns.   



In response to Verizon’s legal argument that a rulemaking is required to expand the PA USF, AT&T asserted that the PA USF was specifically intended to be used for access reductions and therefore, there is no need for a rulemaking to increase the size of the fund for that purpose.  It contended that the PA USF Administrator and the Commission must calculate the impact on carrier assessments and must collect such assessments in accordance with the normal practice and procedures for administering the PA USF. 



b.
OCA PA USF proposal TC "b.
OCA PA USF proposal" \f C \l "4"  



i.
OCA position TC "i.
OCA position" \f C \l "5"  (OCA M.B., pp. 2, 50-52)


In part three (3) of its four-part integrated access reform plan, OCA proposed that any additional revenue required to offset access reductions that are not made up by increasing the RLECs’ basic local exchange rate to 120% of the Verizon weighted average rate should be recovered from the PA USF.  OCA asserted that basic local exchange customers should not bear the entire burden to pay for the network that is used to provide a variety of services.  The additional PA USF funding necessary to implement the OCA proposal is $63.4 million, for a total PA USF of about $97 million.  



OCA also briefly mentioned part four (4) of its access proposal, which is that the revenue base of the PA USF be enlarged to include any service provider that uses the PSTN, including wireless carriers and VoIP providers.  According to the OCA, all parts of its proposal must be adopted in their entirety in order for the OCA plan to be approved.  As stated previously in Section III.H., supra, OCA understood that the Commission had excluded the issue of wireless and VoIP carrier contribution from the scope of this proceeding, pursuant to the December 2009 Order.  However, OCA’s purpose was to set forth its entire, comprehensive proposal for the benefit of the Commission, with the knowledge that part 4 of its plan could not be adopted in this proceeding.  



OCA emphasized that its acceptance of AT&T’s proposed access charge reductions to mirror interstate rate levels and structure (part 1 of the OCA plan) was contingent upon the adoption of the other three integral parts of the Plan in an appropriate proceeding, including the expansion of the contributor base to include wireless and VoIP carrier contribution.

ii.
Opposing positions TC "ii.
Opposing positions" \f C \l "5"  (AT&T M.B., pp. 53-55, AT&T R.B., p. 51; Sprint M.B., p. 83, R.B., pp. 49-51; Verizon M.B., pp. 42, 46-50, R.B., pp. 22-25) 



AT&T opposed the OCA rebalancing proposal as it would triple the size of the PA USF and be subsidized by other customers.  Like Verizon, it referenced ALJ Colwell’s RD which concluded that perpetuating the existing approximately $34 million PA USF would be bad policy, and asserted that a nearly $100 million PA USF would be three (3) times as bad.  It further averred that there is no credible evidence such a large fund is even necessary to assure affordability due to competitive pressures on rates, and, to the extent subsidies are needed by consumers, they should be provided by targeted subsidy mechanisms.  



Sprint contended that each RLEC has a reasonable opportunity to realize revenue neutral access reductions without resort to a PA USF.  PA USF support should only be available to carriers that present evidence establishing that their cost of providing service exceeds a basic local service benchmark.



In response to OCA’s proposal to expand the PA USF contributor base as part of its comprehensive proposal, Sprint, out of an abundance of caution, reiterated arguments it had previously made, successfully, to have wireless carrier contribution excluded from this proceeding.  Sprint R.B., pp. 49-51.  Sprint’s argument is being mentioned by me for acknowledgement purposes, but I will not address it as the OCA’s wireless and VoIP contribution proposal to which it responds is not within the scope of this proceeding and cannot be considered herein.  See, December 2009 Order. 



Verizon stressed that the negative aspects of an expanded PA USF would even be more applicable to the OCA proposal, which would require increased funding of over $63 million.  In addition to the anti-competitive impact and legal constraints mentioned previously, the OCA plan, according to Verizon, would entail an additional contribution of $32 million each year from the Verizon ILECs (on top of the $17.2 million that they already pay annually to the PA USF).  Verizon St. No. 1.2, p. 12.  The Verizon ILECs would save $5.4 million in access payments due to the reduction of the RLECs’ access rates, but as they would gain $32 million in new PA USF costs, the net increase in their funding burden to the RLECs would be nearly $27 million.  



Verizon argued that there has been no evidence presented in this proceeding which even attempts to justify such a massive $27 million transfer of wealth from Verizon to other carriers.  Verizon noted that the RLECs have revenue losses and competitive pressures, but these pressures pale in comparison to the competitive losses of Verizon.  It emphasized that, while the RLECs claim higher costs due to rural service areas, the Verizon ILECs serve a larger number of rural access lines than all of the RLECs put together.  



With regard to OCA’s contention that all users of the PSTN have a responsibility to provide support, Verizon responded that moving access revenue to the PA USF would have the opposite effect.  It asserted that it would skew the burden disproportionately to carriers that are not necessarily users of the network, and certainly not in any proportion to their use of the network.  Rather than having carriers pay access charges in proportion to their minutes of use or presubscribed lines on the RLECs’ network, the PA USF simply takes a percentage of carriers’ intrastate revenue, even if most or all of that revenue was earned through business that has nothing to do with using the RLECs’ network.  Tr. 512.   



Verizon further responded to the OCA’s contention (also supported by PTA) that the Commission can increase the contributing PA USF base by requiring wireless and VoIP carriers to contribute.  I have already stated that I will not be addressing this issue as it is not within the scope of this proceeding. 

iii.
OCA responsive/reply brief positions TC "iii.
OCA responsive/reply brief positions" \f C \l "5"  (OCA R.B. pp. 19-23; PTA R.B., pp. 57-59)


In its Reply Brief, OCA responded to Verizon’s contentions that the PA USF was a temporary measure, as was found by ALJ Colwell.  It contended that in the July 2003 Order, the Commission noted that the PA USF would continue until amended through a rulemaking proceeding.  Moreover, the Global Order’s reference to the “temporary” nature of the PA USF was a reference only as to the mechanism, according to the OCA, not the statutory obligation to promote and enhance universal service.  PTA agreed with OCA’s position in its Reply Brief at pages 57-59, and added that the Commission should follow the FCC example if it deems further access reform is necessary, and replace the CCLC with a separate universal service funding mechanism. 



OCA also responded to assertions that the $63.4 million in additional funding under the OCA proposal was permanent.  OCA pointed out that under its proposal, the RLECs’ access to PA USF funds was dependent upon setting their own rates at 120% of the Verizon weighted average basic local exchange rate.  Given that the Verizon state-wide average has increased annually, the OCA proposal will reduce PA USF support annually.



In addition, OCA responded to Verizon’s confiscation argument under Brooks-Scanlon.  OCA claimed that Brooks-Scanlon (which was discussed previously in this Recommended Decision) was not applicable as it involved a public utility being forced to operate a regulated business with profits from an unregulated business, and that is not the case herein. 



c.
Verizon PA USF proposal TC "c.
Verizon PA USF proposal" \f C \l "4"  

i.
Verizon position TC "i.
Verizon position" \f C \l "5"  (Verizon M.B., pp. 28-29, 37-39, 55-58)


In contrast to the AT&T and OCA rate rebalancing proposals, Verizon’s plan did not require any increase in the existing PA USF.  Instead, it advocated the simpler (and in Verizon’s view, legally supportable) approach whereby access reductions and associated revenue neutral increases to noncompetitive rates could be phased in over time as needed.  



Verizon asserted that the RLECs could rebalance more revenue to retail rates than was depicted in worksheets attached to their testimony or the testimony of OCA and AT&T.   It claimed, for example, using AT&T’s own calculations, that if the initial benchmark under AT&T’s proposal was increased by $1 to $23, then the revenue left uncovered from retail rate increases would be cut by more than half.  In that case, at step 2 of the AT&T proposal, 19 of the RLECs would be able to rebalance their access rates to match their interstate rates if they increased their residential rates to $23 and made an equal increase to business rates.  AT&T St. No. 1.2, Attachment 5.  Allocations of revenue could also be made to other noncompetitive service rates such as ancillary services.  Given these facts, Verizon proposed that each RLEC submit a rebalancing plan in a compliance filing which initially assumes a $23 residential rate and reasonably maximizes the revenue allocated to other noncompetitive service rates.  Each RLEC should be evaluated on a carrier-by-carrier basis.  The Commission can then address whether it is reasonable for any RLEC to implement a transition plan reducing access rates in steps or take some other reasonable approach. 


In response to AT&T’s and OCA’s plans to mitigate initial rate impact through use of an expanded PA USF, Verizon offered a funding alternative that would use approximately $8.4 million in alleged excess funds from the current PA USF for a short transition period (e.g., during the rulemaking) without requiring any carrier to increase its current PA USF contribution (and therefore not requiring any change to current regulations).  Verizon computed the $8.4 million through a process described at footnote 78 to its Main Brief (see also, Verizon St. No. 1.2, pp. 14-16).  According to Verizon, the current PA USF provides approximately $33.6 million to RLECs under the theory that it is replacing the amount of revenue removed from the RLECs’ access rates in 2000, following the Global Order.  However, the RLECs have experienced a 20-28% line loss since that time and access minutes have declined by 31.6%.  The pay-out from the PA USF has not been adjusted for such losses and has been providing constant revenue.  The $8.4 million represents a 25% reduction in the PA USF to reflect the revenue reduction which would have been experienced by the RLECs given the percentage loss of lines and minutes since 2000, but for the PA USF pay-out.  This money could be redirected from the PA USF to assist specific RLECs with phasing-in revenue neutral increases, according to Verizon. 

ii.
Opposing positions TC "ii.
Opposing positions" \f C \l "5"  (PTA M.B., pp. 79-83, R.B., 55-59;CenturyLink M.B., pp. 74-76, R.B., pp. 56-61; OCA M.B., pp. 47-49)


PTA responded to Verizon’s criticisms of an expanded PA USF and urged the Commission not to abandon funding of access reductions as such support was needed to further universal service goals.  It framed the essential question as not being whether the PA USF should continue to support access reform, but how.  PTA further noted that both Verizon and AT&T, which either oppose PA USF expansion or oppose its permanence, all receive universal service support at the federal level and in some states.  



PTA also responded to Verizon’s legal contentions that, in contrast to old Chapter 30, Act 183 provides no support for the expansion of a PA USF.  It contended that the slight change in verbiage was insufficient to signal a major policy shift away from universal service.  It agreed with AT&T’s explanation, noted previously herein, that there was no need for a rulemaking to increase the size of the PA USF because the original intent of the fund (to support access reductions) was being followed.



PTA further contended that a reduction in PA USF funding would require a rulemaking and would be prohibited without replacement funding.  It argued that Verizon’s proposal to redirect use of $8.4 million from the fund would involve a disregard for the Commission’s own universal service regulations.  It asserted that the regulations provide a fixed contribution adjusted for access line growth, but contain no adjustment downward for access line losses.  See, 52 Pa. Code §63.165.  However, in this proceeding, PTA witness Zingaretti specifically recognized that RLEC access lines have been declining for competitive reasons, and proposed that going forward the PA USF be “held harmless” through reductions in funding as Price Cap Companies experience access line reductions.  PTA St. No. 1-SR, pp. 61-62.  CenturyLink also agreed that if the PA USF and access reductions are linked, it would be willing to revise the PA USF’s fund support to a per line charge.  CenturyLink R.B., p. 61.



CenturyLink responded to Verizon’s proposal that $8.4 million of the PA USF be used to offset access reductions and agreed with PTA that the money was appropriately collected in accordance with the PA USF parameters.  It contended that a redirecting of the $8.4 million would negatively impact the RLECs’ ability to comply with regulatory and legislative objectives.



In its Reply Brief, CenturyLink agreed with the OCA that Verizon was advocating a short-sighted, interim solution for long-term access reform.  It contended that Verizon had failed to address how, without a PA USF and with sizable access reductions, the RLECs can recover their universal service/COLR costs, meet broadband commitments, and continue to price competitively.



OCA continued to oppose a proposal, such as Verizon’s, which would require that all access reductions be recovered from basic local exchange customers.  It advocated for its own proposed rebalancing, which would recover further revenue from the PA USF after basic local service rates are raised to 120% of Verizon’s. 

iii.
Verizon responsive/reply brief positions TC "iii.
Verizon responsive/reply brief positions" \f C \l "5"  (Verizon R.B., pp. 22-28)


In its Reply Brief, Verizon reiterated previous arguments summarized above, and specifically responded to AT&T’s contention that a rulemaking is not required to expand the PA USF.  Verizon asserted that AT&T’s position is wrong and that the plain language of the regulations limits the size of the fund to the size of the previous year’s fund.  Verizon further contended as follows, at pages 26-27:

As a practical matter, increasing the assessments to the state USF will require a rulemaking and will bring in unnecessary administrative complexity to this case and the potential for continued litigation, appeals and delay, particularly if the Commission attempts to expand the contributing base.  By far the simpler approach, if it is concluded that a transition period is needed for some RLECs, is to leave the revenue in their access rates and take those rates down in defined steps over a period of time.  There is no reason to add the complexity and extra step of first transferring the revenue to the state USF.  Moreover, transitioning the revenue to another carrier-funded source does not address the problem at hand – which is reducing the RLECs’ dependence on revenues from other carriers – and so is not needed.  



In conclusion, Verizon asserted that, whether on a permanent (OCA) or temporary (AT&T) basis, no party has demonstrated any public benefit to increasing the PA USF by tens of millions of dollars to fund RLEC access reductions, and the record shows that such an expansion would be contrary to current law and bad for consumers and competition.

d.
ALJ ruling TC "d.
ALJ ruling" \f C \l "4" 


For the following reasons, I recommend as a primary position, that access reductions and associated revenue neutral rebalancing, be phased-in without additional PA USF funding at this time.  I conclude that Verizon has met its burden of proof as to the reasonableness of its proposed phased-in rebalancing by substantial evidence, and has provided convincing record support and argument as to why the AT&T (modified proposal) and OCA rebalancing proposals should be rejected.  I note that my recommendation, while based upon the record of this phase of the proceeding (with the exception of affordability as noted previously), is consistent with ALJ Colwell’s recommendation.  As will be further explained, it is to be coordinated to coincide with the projected two-year rulemaking process to reform the PA USF so as to target support to low-income customers and high cost areas, thereby addressing the OCA concerns regarding affordability.  



I note that Verizon has raised issues concerning the legality of expansion of the PA USF to fund further access reductions.  I am not primarily recommending an expansion of the PA USF and therefore need not decide these issues, but will provide some analysis for the Commission in the event my recommendation is rejected.  This legal analysis should be considered dicta, however, pursuant to 52 Pa. Code §1.96, to the extent the Commission agrees with my primary recommendation that the PA USF should not be expanded.  See also, City of Lower Burrell v. City of Lower Burrell Wage & Policy Committee, 795 A.2d 432 (Pa. Cmwlth. 2002). 



Also, as will be subsequently discussed, I have an alternative recommendation of the AT&T modified proposal, in the event the Commission decides to expand the PA USF, despite the pending ALJ Colwell recommendation of a rulemaking to reform the PA USF.  In the event the Commission adopts my alternative recommendation, then a ruling on the Verizon legal issues will be necessary.  



Verizon contended that Act 183’s silence with respect to universal service funding mechanisms was indicative of the Legislature’s disfavor of PA USF expansion.  It contended that the Legislature could have, but failed to provide explicitly for a universal service fund to rebalance reductions when it provided for revenue neutrality in Section 3017(a) of the Code.  Verizon’s argument was previously made, in effect, by the RLECs herein with respect to Act 183’s failure to set forth specific access reduction requirements that were contained in the old Chapter 30.  As noted previously, the Commission rejected that RLEC argument in its July 2007 Order, supra, and the Commission’s view was subsequently upheld, in effect, in Buffalo Valley, supra.  Thus, I am not troubled by the lack of specific mention of universal support funding in Act 183 regarding whether additional funding can be authorized.  The critical question in my view is not whether PA USF expansion is legislatively authorized, but whether the expansion of the PA USF is reasonable and should be approved.  



I conclude that Verizon’s second argument, that current universal service regulations make no provision for increasing the size of the fund to account for future RLEC access reductions, has more merit.  I have reviewed the regulations and find that, in fact, the regulations do not expressly provide for an increase to fund further access reductions.  No party, in my view, has sufficiently responded to Verizon’s contentions.  AT&T has asserted (and PTA agreed) that expansion is within the scope of existing regulations because expansion would be consistent with the original purpose of the fund, to offset access reductions and thereby avoid additional rate increases.  AT&T is correct that the expanded funding is consistent with the fund’s original purpose.  However, there is no language in the regulations to allow for such funding increases even if such increase is determined to be consistent with the original intent of the fund.  A clear advantage to adopting Verizon’s position is that this legal stumbling block is avoided, although the factual record alone provides sufficient support of Verizon’s approach. 



The principal reason why I am not recommending PA USF expansion is the compelling record evidence of its negative impact on Verizon ILEC customers, many of whom are also rural, and the lack of countervailing evidence that these PA USF payments are necessary to fulfill RLEC universal service/COLR commitments.  To the extent any subsidies are needed by consumers, they should be provided by targeted subsidy mechanisms through a PA USF reformed in a rulemaking, as was recommended by ALJ Colwell. 



Verizon presented unrebutted testimony that OCA’s PA USF proposal, which would require expansion of the PA USF by $63.4 million, would result in a nearly $27 million net increase in the Verizon ILECs’ PA USF annual funding responsibility.  The AT&T proposal, with a more moderate PA USF expansion of $19.6 million in the first year, would still result in a first year net funding increase for the Verizon ILECs of $8.5 million.  There simply has been no showing of need for these massive subsidy transfers.  Instead, in a competitive environment, the market should be relied upon, in large measure, to keep rates affordable and there has been no proof of any RLEC service area that lacks sufficient competitive options.  



Furthermore, Verizon has presented compelling argument that it is unreasonable to expect other carriers and their customers to fund the RLECs’ operations through an expanded PA USF in today’s competitive environment.  It is, after all, a “zero sum game,” and support which is provided to a competitor is money that is not available to that supporting carrier or its customers.  Indeed, Verizon’s own customers and the customers of other carriers that pay into the PA USF would be negatively impacted if these companies are forced to divert even more resources to funding other carriers and have fewer resources to invest in new and innovative products and services. 



In response to OCA’s contention that all users of the PSTN have the responsibility to provide support, Verizon responded, and I tend to agree, that the PA USF is not currently structured to require support commensurate with usage.  As indicated by Verizon, the PA USF simply takes a percentage of the carriers’ intrastate revenue, even if most or all of that revenue was earned through business that has nothing to do with using the RLECs’ network.  Tr. 512.  I note however, as found previously, that the RLECs’ interstate rates required to be mirrored herein do provide a contribution to the joint and common costs of the network and therefore, IXCs will continue to support that network, albeit at a lower level.



Verizon asserted that, with appropriate rate design, it is possible to maximize the potential to recover access revenue from local service rate increases.  It proposed that each RLEC submit a rebalancing plan that initially assumes a $23.00 residential rate and reasonably maximizes the revenue allocated to other noncompetitive services, such as business and ancillary services.  According to Verizon, the Commission can then evaluate, on a carrier-by-carrier basis, whether it is reasonable for any RLEC to implement a phase-in of access reductions, coordinated with a phase-in of revenue neutral increases.  Verizon also proposed that $8.4 million in allegedly excess funds from the PA USF be made available to assist with the transition.



I do not agree that each RLEC should immediately propose a plan which assumes an increase of $23.00/month to residential rates, as that is currently the limit of affordability based on the evidence at this docket and an increase to this level could cause rate shock.  Instead, I recommend, for all RLECs, that the mirroring of interstate access rates and structure, with offsetting revenue neutral rebalancing of noncompetitive rates, be phased-in over a reasonable 2 – 4 year period (four phases).  I note that this transition period is also consistent with the time period recommended under the FCC’s NBP for mirroring of interstate access rates.  NBP, Recommendation 8.7.  In addition, it provides time for the RLECs to adjust their business plans and avoid consumer rate shock, as was requested by PTA.  PTA M.B., p. 42.  It also provides an opportunity for notice to CLECs operating in RLEC territory as they may be required to lower their access rates to match the RLECs’ lower access rates.  See, 66 Pa. C.S. §3017(c).  In order to coordinate the access rebalancing with the two-year time frame for ALJ Colwell’s recommended rulemaking, the phase-in will not be required to be completed in less than two years (unless the $23.00 affordability rate is not implicated).  



I also recommend that Verizon’s $8.4 million PA USF proposal not be adopted as that would, in my view, require an impermissible retroactive revision to the PA USF regulations.



Instead of the $22.00 or $23.00 initial rate advocated by AT&T and Verizon, respectively, I recommend, based upon review of current RLEC residential and business rates, that RLECs be given the opportunity to initially (Phase I) increase residential rates to the $18.00 rate cap set by the Commission as a “just and reasonable” rate in its July 2003 Order, with nondiscriminatory increases to business rates.  At this same time, offsetting access reductions towards mirroring of interstate rate levels and structure will be implemented.  During each of the next three (3) years (Phases II through IV), the RLECs will transition to mirroring in three (3) approximately equal stages of access reductions, with opportunity for corresponding revenue neutral increases to noncompetitive rates.  Those RLECs which are already at $18.00 or RLEC(s) that will mirror by increasing intrastate access rates (i.e., Armstrong North) will begin the transition to mirroring at Phase I, in three (3) approximately equal stages of access reductions/increases, and with opportunity for corresponding rate rebalancing (rebalancing is required for noncompetitive rate decreases).  The $18.00 residential rate cap and corresponding business rate cap would need to be rescinded to permit this and further rebalancing. 



The impact of rate rebalancing at each stage can be considered in technical conferences to evaluate whether mirroring can be accomplished sooner than the designated number of stages.  An RLEC may also file a petition with the Commission for a limited waiver if it is unable to accomplish access reform within the time frames set forth herein.



To address potential rate shock for some RLECs, I have considered whether six-month phase-ins should be considered in certain circumstances so that the next 12-month phase of a rebalancing is accomplished in two stages.  For example, I note OCA’s recommendation that the $6.09 rate increase for Citizens of Kecksburg under the OCA proposal (rates increased to the $17.09 OCA benchmark) should be accomplished in a phase-in.  OCA St. No. 1, p. 15.  Many of the RLECs’ Chapter 30 Plans
 provide conditional $3.50/month limitations on residential increases, and I similarly find that amount to be reasonable.  Accordingly, if a rebalancing as noted above requires an increase to residential basic local exchange rates of more than $3.50/month, that increase is to be taken in two approximately equal increases six months apart. 



The phase-in also needs to be coordinated with ALJ Colwell’s rulemaking, which is projected to involve a two-year process.  At the conclusion of the two-year rulemaking process, Phase II of the recommended phase-in will have commenced.  Based upon extrapolation from evidence of record (current RLEC local service rates and rate increases necessary for mirroring) it does not appear that any RLEC will reach the $23.00 affordability level ($32.00 total bill) until Phase II.  At Phase II, one or more RLECs (e.g., Marianna & Scenery Hill) may reach the $23.00 affordability level.  However, by that time, as the rulemaking recommended by ALJ Colwell may have concluded, the PA USF may have been reformed to provide assistance to customers if the $23.00 affordability level is exceeded.  To the extent offsetting revenue is not available from a reformed PA USF or otherwise when an RLEC reaches the affordability level
 with respect to its local service rates, the Commission will need to consider whether complete mirroring can be accomplished for that particular RLEC, consistent with universal service goals.  



In the event that the Commission disagrees with the recommendation that the PA USF not be expanded at this time (noting also that ALJ Colwell recommended a rulemaking to reform the present-day PA USF), I then recommend, as an alternative, that the Commission consider adopting the AT&T modified rebalancing proposal.  It is not my preferred approach, for all the reasons previously stated, but it is more reasonable that the OCA proposal as it requires a much smaller expansion of funding.
  Also, after a four-year transition, the AT&T-expanded PA USF will be reduced to less than $1 million, with only six (6) carriers still receiving contributions.  However, I caution that, as mentioned previously, the current PA USF regulations are silent with respect to fund expansion for additional access reductions.  Moreover, the AT&T proposal provides for immediate rather than phased-in access reductions as I have recommended, and an initial increase in local service rates (or revenue imputation) to a $22.00 benchmark to qualify for PA USF funding.  Based on current residential rates, this would create rate shock for some RLEC customers (see, e.g., OCA Schedule RDC-4).  Accordingly, the Commission may want to consider a moderate expansion to the PA USF as per the AT&T approach, but with phased-in access reductions and rebalancing as suggested by Verizon.



In addition, the RLECs have appropriately and responsibly noted the existing inequities with current PA USF funding in that competitively-based reductions in access lines are not reflected.  Accordingly, PTA proposed that going forward the PA USF be “held harmless” through reductions in funding as Price Cap Companies experience access line reductions.  PTA St. No. 1-SR, pp. 61-62.  CenturyLink also agreed that if the PA USF and access reductions are linked, it would be willing to revise the PA USF’s fund support to a per line charge.  CenturyLink R.B , p. 61.  While arguably these changes would also require revisions to current regulations, I note the agreement of these parties for the information of the Commission if the PA USF is to be expanded.  These matters may also be within the scope of the rulemaking recommended by ALJ Colwell.  



Further details of the access reduction and rate rebalancing phase-in will be addressed below in a separate subsection.


6.
Details of recommendation on revenue neutral rebalancing TC "6.
Details of recommendation on revenue neutral rebalancing" \f C \l "3" 


As stated above, it is my recommendation that access reductions and associated rebalancing be phased-in over a 2 - 4 year time frame to obviate rate shock, provide for notice, allow for RLEC business plan revisions, and coordinate the rebalancing with a rulemaking to focus on targeting support to low-income customers and high cost service areas.  The specific rate details will need to be addressed in technical conferences among the parties
 that are to be concluded within 120 days of the date of entry of the Final Commission Order approving this recommendation.  

The first access reductions/increases and associated rebalancing, as explained below, will be filed as early as six (6) months, but no later than twelve (12) months from the date of entry of the Final Commission Order (Phase I).  There will be two to three additional twelve-month phase-in periods, as needed (Phases II, III, and IV), and all reductions/increases and rebalancings are to be completed within 48 months at the latest (Phase IV).  Notice to customers will also need to be provided by the RLECs in accordance with their respective Chapter 30 Plans.  In addition, the Commission should provide notice to the CLECs serving in the same area as the RLECs, to advise them that their access rates may need to be lowered to comply with 66 Pa. C.S. §3017(c).  


The recommended timeline for the four (4) phases of the access reduction/rebalancing phase-in, in compliance with the terms and conditions of this Recommended Decision, is as follows:

Preliminary matters
Technical conferences will be scheduled for all parties, through the Commission’s Bureau of Fixed Utility Services (FUS), to be completed within 120 days from entry of the Final Commission Order.  FUS may require additional data to be supplied in connection with these conferences.
  It is not anticipated that further technical conferences will be needed prior to each of the four (4) stages, but the parties shall consider the rate impact at each of the stages during the technical conferences to determine whether mirroring can be accomplished sooner than in four (4) stages.  Notice to customers will also be addressed at this stage.

Phase I
Within 6-12 months from entry of the Final Commission Order, RLECs with weighted average R-1 rates below $18.00 (Group A) may increase R-1 rates in a manner to achieve a weighted average R-1 rate of $18.00.  Business rates and ancillary service rates may also be increased.  Offsetting access reductions towards mirroring of interstate access charge rate levels and structure will be implemented at the same time.  If an RLEC chooses not to implement the allowed increases, it will be assumed, for purposes of access rate reductions, that a weighted average R-1 rate was increased to $18.00 and that business rates received an equal increase.

Within 6-12 months from entry of the Final Commission Order, RLECs with weighted average R-1 rates at or above $18.00 or which require access rate increases for mirroring purposes (Group B) will be required to commence the first one-third of the transition to mirroring, in three (3) approximately equal stages of access reductions, with offsetting rate rebalancing permitted for other noncompetitive services (offsetting is required if rebalancing requires noncompetitive rate decreases) . 

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented six (6) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

Phase II
Within 18-24 months from entry of the Final Commission Order, RLECs in Group A shall commence the first one-third of the implementation of any remaining mirroring in three (3) approximately equal stages of access reductions, with offsetting rate rebalancing permitted for other noncompetitive services.  

Within 18-24 months from entry of the Final Commission Order, RLECs in Group B shall commence implementation of the second one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services (offsetting is required if rebalancing requires noncompetitive rate decreases) . 

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented eighteen (18) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

Phase III
Within 30-36 months from entry of the Final Commission Order, RLECs in Group A shall continue with implementation of the second one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services.  

Within 30-36 months from entry of the Final Commission Order, RLECs in Group B shall commence implementation of the final one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services (offsetting is required if rebalancing requires noncompetitive rate decreases) . 

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented thirty (30) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

Phase IV
Within 42-48 months from entry of the Final Commission Order, RLECs in Group A shall continue with implementation of the final one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services.  

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented forty-two (42) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

E.
General Legal Issues TC "E.
General Legal Issues" \f C \l "2" 

1.
Retroactivity issues TC "1.
Retroactivity issues" \f C \l "3" 


a.
Sprint’s position TC "a.
Sprint’s position" \f C \l "4"  (Sprint M.B., pp. 83-85)


As stated earlier, Sprint was the only party to actively seek retroactive rate relief (back to December 19, 2009) for excessive intrastate access rates, pursuant to 66 Pa. C.S. §1309(b).  Sprint argued that, under Section 1309(b) of the Code, whenever the Commission receives a Complaint seeking a reduction in existing rates, as was filed by AT&T on March 19, 2009, the Commission is required to either issue a ruling on such Complaint within nine (9) months (by December 19, 2009), or to make such rate reductions that are eventually awarded retroactive to a date nine (9) months after the Complaint was filed.  Section 1309(b) of the Code provides in relevant part as follows:

[A] final decision and order of the Commission which determines or fixes a rate reduction shall be retroactive to the expiration of such nine-month period. . . .This subsection shall apply only when the requested reduction affects more than 5% of the customers and amounts to in excess of 3% of the total gross annual intrastate operating revenues of the public utility, provided that, if the public utility furnishes two or more types of service, the foregoing percentages shall be determined only on the basis of the customers receiving, and the revenues derived from, the type of service to which the requested reduction pertains.  



Sprint claimed that the above-cited statutory test for retroactive relief was met in this case.  It contended that, with respect to the “5% of the customers” and “in excess of 3% of total gross annual intrastate operating revenues” tests, the statute states that if the utility provides two or more types of service, the percentages shall be determined only on the basis of the customers receiving, and revenue derived from, the type of service to which the requested reduction pertains.  



Sprint treated intrastate switched access service as a “type of service” and contended that only customers receiving switched access service were to be counted for purposes of the “5% test”.  According to Sprint, 100% of RLEC customers receiving intrastate switched access service will be affected by the requested reduction in RLEC intrastate switched access service, as confirmed by CenturyLink witness Bonsick (Tr. 454), and therefore, the “5% of customers” test is met.  Sprint also asserted that the requested intrastate switched access charge reduction meets the “in excess of 3% of intrastate operating revenues” test.  It argued that the 3% only applied to the type of service at issue, which is intrastate switched access service, and that PTA Ex. GMZ-10 confirmed that the requested reduction amounts to in excess of 3% of the total gross annual switched access revenue of the public utility.



Accordingly, Sprint asserted that retroactive rate relief under Section 1309(b) of the Code is applicable, if the Commission determines that the RLEC intrastate switched access rates are unjust and unreasonable.  However, Sprint indicated at the hearing that it would be willing to forego insistence on retroactive relief to obtain expeditious access reductions on a going forward basis.  Tr. 251.  

b.
Other positions TC "b.
Other positions" \f C \l "4"  (PTA M.B., pp. 87-89; R.B., pp. 59-60; CenturyLink M.B., pp. 77-81, R.B., pp. 62-63; OCA M.B., pp. 53-56, AT&T M.B., p. 61; Verizon M.B., p. 58; OSBA R.B., p. 24; Comcast R.B., p. 13)


All other parties taking a position on this issue either disagreed with Sprint’s interpretation of Section 1309(b) as applied to this case (PTA, CenturyLink, OCA, Verizon, OSBA, Comcast) or declined to pursue retroactive relief (AT&T, the Complainant). 



PTA argued that no past generic pronouncement on access rates has ever applied on a retroactive basis, including the still pending Verizon Access Charge proceeding.  It contended that the 3% threshold can never be met in an access charge reduction proceeding because Section 3017(a) of the Code requires that these reductions be revenue neutral.  It further asserted that the “types” of service which allow for application of the 5% and 3% are industry-wide designations; for example, a combined water and gas utility would have two different “types” of service (water and gas).  The service “type” at issue herein, according to PTA, is “telecommunications” and not “intrastate switched access service” as contended by Sprint.  PTA indicated that if the proper telecommunications service “type” is considered in this proceeding, the 5% threshold is not met.



PTA also contended that public policy mandates against refunds.  It referenced the July 2009 Order consolidating the AT&T Complaints with the Investigation wherein the Commission stated that the Investigation had previously been stayed in the public interest.  PTA continued as follows at page 60 of its Reply Brief:

Adoption of Sprint’s interpretation of Section 1309(b) would place the Commission in the indefensible position of having previously found that the public interest required that the RLEC access rates remain in place, but then subjecting these same companies to retroactive relief under Section 1309(b), which implicitly requires a finding that such status quo was contrary to the public interest.  The Commission cannot find for and against the public interest at the same time.



CenturyLink made arguments similar to PTA in opposing Sprint’s retroactivity position.  OCA asserted the same argument as PTA with respect to service “types” and Verizon contended, similar to PTA and CenturyLink, that the 3% revenue threshold can never be met in a revenue neutral rebalancing proceeding such as the instant case.  Comcast clarified that it was not contending that the RLECs should be required to refund intrastate access charges on a retroactive basis.  OSBA made the intriguing argument that upon consolidation of the AT&T Complaints with the Investigation, AT&T, in effect, must be presumed to have “given up” the possibility of retroactive refunds under Section 1309(b) of the Code for the benefits of being relieved of the burden of proof.

c.
ALJ ruling TC "c.
ALJ ruling" \f C \l "4" 


At the outset, I need to correct a statement made in the OCA Main Brief indicating that I had previously ruled that Section 1309(b) was applicable to the AT&T Complaint proceeding.  OCA M.B., p. 53.  As noted earlier in this Recommended Decision, the question of Section 1309(b) applicability was discussed during a telephonic conference in the AT&T Complaint proceeding, prior to Commission consolidation of the AT&T Complaints with the Investigation.  At that time, due to the uncertainty of Section 1309(b) applicability, I determined that the prudent course was to establish an expedited procedural schedule allowing issuance of a Commission Order by December 19, 2009, in the event the Commission determined that Section 1309(b) was applicable.  See, Procedural Order dated June 24, 2009.
  PTA agreed to seek a determination from the Commission as to applicability.  As noted in the June 24, 2009 Procedural Order, I did not rule that Section 1309(b) was applicable to the AT&T Complaints.  



Eventually, the Commission consolidated the AT&T Complaints with the Investigation, and provided twelve (12) months or until August 5, 2010 for hearings, briefing, and the issuance of a Recommended Decision.  I issued a new procedural schedule which followed the Commission’s directive that a Recommended Decision be issued by the August 5, 2010 deadline.  



On the issue of retroactivity in the instant consolidated proceeding, I note that Sprint has agreed to forego insistence on retroactivity in order to secure prompt access reform on a going forward basis.  As I have recommended that access reform commence in 6-12 months, I consider Sprint’s retroactivity request to be, in effect, moot.  However, in the event a ruling is required, I conclude that Section 1309(b) of the Code is not applicable to a proceeding such as the instant complaint and investigation wherein rate reductions are to be offset, on a revenue neutral basis, with rate increases.  Clearly, the 3% of total gross operating revenue threshold cannot be met when there is to be no net revenue decrease, regardless of the definition of service “type.”  

2.
Compliance TC "2.
Compliance" \f C \l "3"  
a.
Parties’ positions (AT&T M.B. pp. 61-62, R.B., pp. 54-56; Sprint M.B., pp. 85-86, R.B., pp. 48-51; Verizon M.B., pp. 59-60, R.B., p. 28; PTA M.B., p. 89, R.B., pp. 61-62; CenturyLink M.B., pp. 81-82, R.B., pp. 63-64) TC "a.
Parties’ positions" \f C \l "4" 


AT&T utilized this portion of its Main Brief to discuss compliance and implementation details concerning its own proposal.  It stated that, once a final Commission decision is issued, the RLECs will need to provide updated intrastate access information (such as minutes of use and access lines) for the most recent time period available.  Other parties would be given an opportunity to review the updated data and ask questions if necessary, prior to implementation.  AT&T indicated that compliance and implementation should not be a lengthy process and should not be used to delay reform.



Sprint reiterated its position on implementing access rebalancing, and indicated its support for AT&T’s mirroring proposal.  In its Reply Brief, Sprint responded to the OCA proposal to include wireless and VoIP carriers as contributors to the PA USF, as previously mentioned.



Like AT&T, Verizon also utilized the compliance section of its Main Brief to set forth how compliance with its own proposal would be accomplished.  It proposed that each RLEC be required to submit a compliance filing, subject to comment and various assumptions, within a specified time after the Commission’s Order.



PTA and CenturyLink disagreed with Verizon’s proposed compliance filing process, and PTA proposed, with CenturyLink’s concurrence, the convening of technical conferences with the parties and Commission staff, as was done in both previous rural access reform proceedings.  PTA St. No. 1-RJ, pp. 11-12.  PTA also responded to certain Verizon contentions regarding the PA USF that have been addressed elsewhere in this Recommended Decision.  PTA further indicated that according to the Global Order, if the PA USF is permitted to be dissolved with no alternative funding established, the universal service credits on customer bills would be eliminated and access and toll levels would return to pre-funded levels, pursuant to a compliance filing.



b.
ALJ ruling TC "b.
ALJ ruling" \f C \l "4" 


As noted previously, I agree with PTA’s and CenturyLink’s proposal to have technical conferences and I recommend that the Commission’s Bureau of Fixed Utility Services be directed to conduct the technical conferences.  The following Ordering Paragraphs provide detail on the timeframes for submission of calculations regarding the numerous tariff filings to be made during implementation, and indicate that further information on the required format will be available on the Commission’s website within thirty (30) days of entry of the final Commission Order.



I have previously ruled that I would not be considering expansion of the PA USF contribution base to include wireless and VoIP carriers and therefore will not address Sprint’s contentions regarding that issue.



Finally, in response to PTA’s concern about dissolution of the PA USF, I am not recommending any dissolution of the current PA USF (reforming the current PA USF was addressed by ALJ Colwell), but did address parties’ contentions, consistent with Ordering Paragraph #5 of the August 2009 Order, regarding increases to the PA USF to support recommended access charge reductions.  That issue was clearly, by Commission directive, within the scope of this proceeding. 

VI.
CONCLUSIONS OF LAW TC "VI.
CONCLUSIONS OF LAW" \f C \l "1" 


1.
The Commission retains the authority to ensure that rates for noncompetitive, protected services, including intrastate switched access charges, remain just and reasonable.  Buffalo Valley Telephone Company et al. v. Pa. P.U.C., 990 A.2d 67 (2009); 66 Pa. C.S. §§ 1301, 3012, 3015(g).



2.
In this RLEC Access Charge Investigation, the justness and reasonableness of existing access rates must be established by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  



3.
Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).



4.
The Commission’s decision must also be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).



5.
The RLECs have the burden of proof as to the justness and reasonableness of their existing intrastate access charges.  66 Pa. C.S. § 315(a);  AT&T Communications of Pennsylvania, Inc. v. Verizon North Inc. and Verizon Pennsylvania Inc., C-20027195, Opinion and Order entered January 8, 2007. 



6.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof always ultimately remains on the party with that burden; in this case, the RLECs, as to the justness and reasonableness of their rates.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).



7.
Rates that were once “just and reasonable” may be re-evaluated and modified based upon changed circumstances.  Re Nextlink Pennsylvania, Inc., Docket No. P‑00991648; P-00991649, 93 PA PUC 172 (September 30, 1999) (Global Order); 196 P.U.R. 4th 172, aff’d sub nom.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa.Cmwlth. 2000).  



8.
The Commission has previously declared, in the Global Order, July 2003 Order at Docket No. M-00021596, and December 2004 Order and April 2008 Order at the instant docket, as well as in its July 2007 Order and at other times, that access reform would be forthcoming.  See, 2006 Annual Price Stability Index / Service Price Index Filing of Buffalo Valley Telephone Company, et al., Docket Nos. P-00981428F1000 and R-00061375 et al., Opinion and Order entered July 11, 2007 (July 2007 Order).


9.
The lack of specific reference to access reductions in Act 183 does not indicate legislative disfavor for access reductions.  In fact, such reductions were contemplated by the legislation, along with offsetting revenue neutral rebalancing.  Buffalo Valley Telephone Company et al. v. Pa. P.U.C., 990 A.2d 67 (2009).



10.
There is insufficient evidence of record to conclude that universal service, Carrier of Last Resort (COLR) or broadband deployment public policy objectives will be negatively impacted by reductions to intrastate switched access charges.



11.
There is insufficient evidence of record to conclude that local service customers will be forced off the public switched telephone network (PSTN) or that service to rural customers will become unavailable due to reductions in intrastate switched access charges.



12.
It is the policy of the Commonwealth to promote competitive fairness, provide diversity in the supply of existing and future telecommunications services and products, and encourage the competitive supply of service in any region where there is market demand.  66 Pa. C.S. §§3011(5), (8), and (9).  There is no evidence of record as to how existing intrastate switched access rates promote these public policy objectives.



13.
There is sufficient evidence of record that competitive public policy objectives will be promoted by requiring intrastate access charge reductions.  



14.
The RLECs have failed to meet their burden of proving that their intrastate switched access rates are just and reasonable.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980). 



15.
There is insufficient evidence of record to determine that any RLEC is using noncompetitive services revenue to subsidize competitive services.  66 Pa. C.S. §3016(f)(1).



16.
As the RLECs have failed to meet their burden of proof as to the justness and reasonableness of their existing intrastate access rates, the Commission must determine the just and reasonable rates to be observed and enforced, shall fix the same by order served upon the public utility, and such rates shall constitute the legal rates of the public utility until changed as provided by law.  66 Pa. C.S. §§1309(a), 3012, 3019(h).



17.
The burden of proof as to a specific rate reduction and methodology for achieving the just and reasonable rate level is on the proponent of that level and methodology.  66 Pa. C.S. §332(a); Joint Default Service Plan for Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company for the Period of June 1, 2010 through May 31, 2013, Docket Nos. P-2009-2110798 and P-2009-2110780, Order entered February 26, 2010, 2010 WL 1259684 (Pa. PUC).  


18.
Verizon and Qwest have failed to rebut evidence that Verizon’s access rates are not a reasonable proxy for the RLECs’ intrastate access rates.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.  



19.
Verizon and OSBA have not met their burdens of proof with respect to their respective proposals on intrastate access charge levels and their proposals therefore should be rejected.  Waldron, supra.  



20.
AT&T has met its burden of proof with respect to the justness and reasonableness of intrastate mirroring of interstate access rates and structure.  Citizens and Wellsboro DSP Order; 66 Pa. C.S. §§332(a), 1309(a); National Broadband Plan, Recommendation 8.7.  



21.
When parties have been ordered to file briefs and fail to include all the issues they wish to have reviewed, the unbriefed issues may properly be viewed as having been waived.  Jackson v. Kassab, 2002 Pa. Super. 370, 812 A.2d 1233 (2002), appeal denied, 825 A.2d 1261, 2003 Pa. LEXIS 1128 (Pa., 2003).  



22.
The Commission is not required to consider expressly and at length each contention and authority brought forth by each party to the proceeding.  University of Pennsylvania v. Pa. P.U.C., 86 Pa. Commw. 410, 485 A.2d 1217 (1984)  



23.
The Commission has determined it to be unnecessary to wait any longer for FCC action before approving additional access reform.  See, August 2009 Order.  



24.
The FCC’s National Broadband Plan (NBP) recommends that states approve the moving of carriers’ intrastate terminating switched access rates to interstate terminating switched access rate levels in equal increments over a period of two (2) to four (4) years.  NBP Recommendation 8.7.  



25.
Pursuant to 66 Pa. C.S. §3017(a), the RLECs cannot be required to reduce intrastate access charges by the Commission except on a revenue neutral basis.  66 Pa. C.S. §3017.  



26.
Pursuant to 66 Pa. C.S. § 3017(a), the Commission has the authority to rebalance revenue by decreasing switched access rates and “making revenue neutral increases to other noncompetitive rates.”  Buffalo Valley Telephone Company et al. v. Pa. P.U.C., 990 A.2d 67 (2009).



27.
The Commission has no authority granted to it by the General Assembly to direct LECs to increase rates for competitive services and therefore cannot require access reductions on that basis.  66 Pa. C.S. §3019(g).



28.
Only revenue from noncompetitive services can be considered by the Commission in a revenue neutrality analysis under 66 Pa. C.S. §3017(a).  Buffalo Valley Telephone Company et al. v. Pa. P.U.C., 990 A.2d 67 (2009).



29.
Section 3017(a) of the Code, 66 Pa. C.S. §3017(a), does not provide a guarantee that RLECs will, in fact, recover access reductions on a dollar-for-dollar basis, but requires that the Commission provide an opportunity for revenue neutral recovery through rate increases to noncompetitive services.  



30.
There is no requirement in Act 183 that the PA USF be expanded to support further access reductions.  



31.
There is insufficient evidence of record to conclude that RLECs would be unable to realize additional revenue through local service rate increases.  



32.
Federal law regarding rate “comparability” at 47 U.S.C. § 254(b)(3) is not applicable to the Commission and does not act as a constraint on intrastate retail rates.  Buffalo Valley Telephone Company et al. v. Pa. P.U.C., 990 A.2d 67 (2009).



33.
Verizon’s weighted average residential basic local exchange service rate is not appropriate for use as an urban rate comparability standard as it includes density cells which are not urban and is a “moving target” due to the pending Verizon Access Charge proceeding .



34.
It is the policy of the Commonwealth to maintain universal telecommunications service at affordable rates.  66 Pa. C.S. §3011(2).  



35.
In its August 2009 Order at this docket, the Commission stated:  “we recognize the mandates of Chapter 30 require that local service rates be reasonable and affordable in all areas of the Commonwealth” (emphasis supplied).



36.
An appropriate residential affordability rate, based upon this record, is the OCA affordability rate of $23.00 (net of taxes and fees) and $32.00 on a total bill basis.  



37.
The Qwest rebalancing proposal, which has benchmarks set at an unspecified 125% of the average residence and business basic exchange rates, should be rejected as it was inadequately supported of record.



38.
The residence and business rate caps in place as a result of the Commission July 2003 Order at Docket No. M-00021596, should be abolished for implementation of revenue neutral rate rebalancing as per this proceeding.  This is also consistent with ALJ Colwell’s recommendation in the portion of this Investigation assigned to her.



39.
Verizon has met its burden of proof as to the reasonableness of its proposed phase-in of access rate reductions and rebalancing, without expansion of the PA USF, and AT&T and the OCA have not met their burden of proof as to their proposals, which require PA USF expansion.  66 Pa. C.S. §332(a); Joint Default Service Plan for Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company for the Period of June 1, 2010 through May 31, 2013, Docket Nos. P-2009-2110798 and P-2009-2110780, Order entered February 26, 2010 (Citizens and Wellsboro DSP Order), 2010 WL 1259684 (Pa. PUC). 


40.
The record establishes the reasonableness of phasing-in access charge reductions and associated rate rebalancing over a period of 2 – 4 years to avoid “flash cuts” and customer rate shock, provide for adequate notice, allow for RLEC business plan revisions, and coordinate the rebalancing with a rulemaking that will consider targeting assistance to customers rather than companies.  See, FCC National Broadband Plan, Recommendation 8.7; see also, Lloyd v. Pa. P.U.C. et al., 904 A.2d 1010, 2006 Pa. Commw. LEXIS 438 (2006); 66 Pa. C.S. §3011(2).



41.
Verizon’s $8.4 million PA USF proposal should not be adopted as it would require an impermissible retroactive revision to the PA USF regulations.



42.
The retroactivity provision contained in 66 Pa. C.S. §1309(b) is not applicable to this proceeding wherein access rate reductions are to be offset, on a revenue neutral basis, with rate increases.  The 3% of total gross operating revenue threshold cannot be met when there is to be no net revenue decrease. 



43.
Section 3017(c) of the Code, 66 Pa. C.S. §3017(c), precludes CLECs from charging higher intrastate access rates than those charged by the ILEC in the same service territory, unless the CLEC can demonstrate that the higher access rates are cost-justified.  



44.
The issue of PA USF expansion to include wireless and VoIP carrier contribution is not within the scope of this portion of the proceeding.  December 2009 Order.  

VII.
ORDER TC "VII.
ORDER" \f C \l "1" 


THEREFORE,



IT IS RECOMMENDED:



1.
That the Formal Complaints filed by AT&T Communications of Pennsylvania, LLC, TCG New Jersey, Inc., and TCG Pittsburgh, Inc. against the various rural local exchange companies (RLECs) at the docket numbers in the attached Annex A to this Order are sustained, to the extent consistent with the body of this Order.



2.
That the Formal Complaints filed by AT&T Communications of Pennsylvania, LLC, TCG New Jersey, Inc., and TCG Pittsburgh, Inc. against Citizens Telephone Company of New York at Docket Nos. C-2009-2098526, C-2009-2100107, and C-2009-2101274, respectively, are acknowledged as having been withdrawn and the dockets are to be marked closed.



3.
That the Protective Orders issued at these consolidated dockets shall remain in full force and effect throughout the access rate change/rate rebalancing process set forth herein.



4.
That the RLECs listed in attached Annex B shall commence the process of revising their intrastate tariffed switched access rates to mirror their interstate tariffed switched access rates and rate structures, and to rebalance noncompetitive rates, in accordance with the schedule, terms and conditions set forth in attached Annex C.



5.
That the RLECs’ weighted average residential and business local service rates are permitted to increase, for purposes of revenue neutrality, in accordance with this Order, above the residential and business rate caps currently in effect as a result of the Order of the Pennsylvania Public Utility Commission entered July 15, 2003, at Docket No. M-00021596. 



6.
That within thirty (30) days of the date of entry of the Final Commission Order, the Bureau of Fixed Utility Services will post a notice on the Commission’s website, depicting the manner and format of the rate rebalancing calculations to be performed and documented by the RLECs.



7.
That within sixty (60) days of the date of entry of the Final Commission Order, the RLECs shall file their rate rebalancing calculations with the Commission, with a copy to the Bureau of Fixed Utility Services, Telecommunications Division, in accordance with the above-described notice, demonstrating the impact of the rate rebalancing on local rates and intrastate switched access rates and projecting the proposed tariff revisions to implement Phase I in Annex C attached hereto.



8.
That technical conferences be held with the parties, coordinated by and through the Commission’s Bureau of Fixed Utility Services, for the purpose of discussion and finalization of the procedures for implementation of the access reductions and rate rebalancings, consistent with the provisions of this Order, and that these technical conferences be concluded no later than within 120 days of the date of entry of the Final Commission Order. 



9.
That upon receiving approval of the finalized calculations and projections from the Commission’s Bureau of Fixed Utility Services, the RLECs shall commence the notice process to their retail customers, in accordance with their respective Chapter 30 Plans, concerning the upcoming rate changes, and shall provide this notice prior to each of the rate changes required in Annex C.  This notice may be presented as a bill insert over the course of a full billing cycle.



10.
That within 6 – 12 months of the date of entry of the Final Commission Order, the RLECs shall file tariff supplements, effective on one (1) day’s notice, and in accordance with Annex C, implementing the rate revisions for Phase I of the access rate revision/rebalancing process. Copies of these tariff supplements must also be provided to the Bureau of Fixed Utility Services, Telecommunications Division.  Thereafter, tariff supplement filings in accordance with Annex C are to occur every 6 –12 months.  RLECs shall file their rate rebalancing calculations for subsequent phases at least ninety (90) days in advance of the schedule in Annex C to allow for Commission staff approval followed by customer notification.  Tariff supplements for Phases II, III, and IV filed under this procedure may become effective on one (1) day’s notice.



11.
That upon receipt of an RLEC’s tariff revisions reducing intrastate switched access rates, the Secretary’s Bureau shall issue Secretarial Letters, in consideration of 66 Pa. C.S. §3017(c), notifying those CLECs approved for operation in the RLEC’s service territory of the access charge reductions.



12.
That a copy of the Final Commission Order be served upon all jurisdictional ILECs, CLECs, and IXCs.



13.
That a copy of the Final Commission Order shall be published in the Pennsylvania Bulletin.



14.
That the Formal Complaint dockets in attached Annex A be marked closed upon the completion of all tariff revisions set forth in Annex C.



15.
That the Commission Investigation at Docket No. I-00040105 be marked closed upon the completion of all tariff revisions in Annex C and any rulemaking associated with that docket.

Date:
July 27, 2010 




_________________________________








Kandace F. Melillo








Administrative Law Judge
ANNEX A
The following remaining Complaints are consolidated with AT&T Communications of Pennsylvania, LLC v. Armstrong Telephone Company - Pennsylvania, Docket No. C-2009-2098380: 

AT&T Communications of Pennsylvania, LLC v. Armstrong Telephone Company - North, C-2009-2098386 

AT&T Communications of Pennsylvania, LLC v. Buffalo Valley Telephone Company, C-2009-2098425 

AT&T Communications of Pennsylvania, LLC v. Commonwealth Telephone Company, LLC, C- 2009-2098428 

AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Breezewood, LLC, C-2009-2098474 

AT&T Communications of Pennsylvania, LLC v. Bentleyville Telephone Company, C-2009-2098519 

AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Canton, LLC, C- 

2009-2098528 

AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Lakewood, LLC, C-2009-2098679 

AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Oswayo River, LLC, C-2009-2098769 

AT&T Communications of Pennsylvania, LLC v. Citizens Telephone Co. of Kecksburg, C-2009-2098891 

AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Pennsylvania, LLC, C-2009-2099211 

AT&T Communications of Pennsylvania, LLC v. Conestoga Telephone and Telegraph Company, 

C-2009-2099280 

AT&T Communications of Pennsylvania, LLC v. Denver & Ephrata Telephone & Telegraph Company, C-2009-2099297 

T&T Communications of Pennsylvania, LLC v. Hickory Telephone Company, C-2009-2099318 

AT&T Communications of Pennsylvania, LLC v. Ironton Telephone Company, C-2009-2099700 

AT&T Communications of Pennsylvania, LLC v. The North-Eastern Pennsylvania Telephone Company, C-2009-2099701 

AT&T Communications of Pennsylvania, LLC v. Lackawaxen Telecommunications Services, C- 2009-2099703 

AT&T Communications of Pennsylvania, LLC v. Laurel Highland Telephone Company, C-2009-2099704 

AT&T Communications of Pennsylvania, LLC v. TDS Telecom/Mahanoy & Mahantango Telephone Company, C-2009-2099706 

AT&T Communications of Pennsylvania, LLC v. Marianna and Scenery Hill Telephone Company, C-2009-2099708 

AT&T Communications of Pennsylvania, LLC v. North Penn Telephone Company, C-2009-2099732 

AT&T Communications of Pennsylvania, LLC v. Consolidated Communications of Pennsylvania Co., C-2009-2099741 

AT&T Communications of Pennsylvania, LLC v. Palmerton Telephone Company, C-2009-2099762 

AT&T Communications of Pennsylvania, LLC v. Pennsylvania Telephone Company, C-2009-2099763 

AT&T Communications of Pennsylvania, LLC v. Pymatuning Independent Telephone Co., C- 2009-2099764 

AT&T Communications of Pennsylvania, LLC v. South Canaan Telephone Company, C-2009-2099766 

AT&T Communications of Pennsylvania, LLC v. TDS Telecom/Sugar ValleyTelephone Company, C-2009-2099767 AT&T Communications of Pennsylvania, LLC v. Venus Telephone Corporation, C-2009-2099768 

T&T Communications of Pennsylvania, LLC v. Windstream Pennsylvania LLC, C-2009-2099780 

AT&T Communications of Pennsylvania, LLC v. Yukon-Waltz Telephone Company, C-2009-2099783 

AT&T Communications of Pennsylvania, LLC v. Embarq Pennsylvania, C-2009-2099797 

TCG New Jersey, Inc. v. Armstrong Telephone Company - Pennsylvania, C-2009-2099805: 

TCG New Jersey, Inc. v. Armstrong Telephone Company - North, C-2009-2099833 

TCG New Jersey, Inc. v. Bentleyville Telephone Co., C-2009-2099838 

TCG New Jersey, Inc. v. Buffalo Valley Telephone Company, C-2009-2099935 

TCG New Jersey, Inc. v. Citizens Telephone Company of Kecksburg, C-2009-209996l 

TCG New Jersey, Inc. v. Frontier Communications of Breezewood, Inc., C-2009-2099977 

TCG New Jersey, Inc. v. Commonwealth Telephone Company, C-2009-2100002 

TCG New Jersey, Inc. v. Frontier Communications of Oswayo River, LLC, 

C-2009-21 00200 

TCG New Jersey, Inc. v. Frontier Communications of Canton, Inc., C-2009-2100207 

TCG New Jersey, Inc. v. Frontier Communications of Lakewood, Inc., C-2009-2100208 

TCG New Jersey, Inc. v. Frontier Communications of Pennsylvania, Inc., C-2009-2100209 

TCG New Jersey, Inc. v. Conestoga Telephone & Telegraph Co., C-2009-2l00210 

TCG New Jersey, Inc. v. Denver & Ephrata Telephone & Telegraph Co., C-2009·21 00211 

TCG New Jersey, Inc. v. Hickory Telephone Company, C-2009-2100213 

TCG New Jersey, Inc. v. Ironton Telephone Company, C-2009-2100238 

TCG New Jersey, Inc. v. Marianna and Scenery Hill Telephone Company, C-2009-2100253 

TCG New Jersey, Inc. v. Lackawaxen Telecommunications Services, C-2009-2100634 

TCG New Jersey, Inc. v. Embarq, C-2009-2100657 

TCG New Jersey, Inc. v. Laurel Highland Telephone Company, C-2009-2100658 

TCG New Jersey, Inc. v. TDS Telecom/Mahanoy & Mahantango Telephone Company, C-2009-2100661 

TCG New Jersey, Inc. v. North Penn Telephone Company, C-2009-2100679 

TCG New Jersey, Inc. v. The North-Eastern Telephone Company, C-2009-2100680 

TCG New Jersey, Inc. v. Palmerton Telephone Company, C-2009-2100725 

TCG New Jersey, Inc. v. Consolidated Communications of Pennsylvania Company, C-2009-2100738 

TCG New Jersey, Inc. v. Pennsylvania Telephone Company, C-2009-2100860 

TCG New Jersey, Inc. v. Pymatuning Independent Telephone Company, C-2009-2100866 TCG New Jersey, Inc. v. Windstream Pennsylvania, LLC, C-2009-2100905 

TCG New Jersey, Inc. v. Yukon- Waltz Telephone Company, C-2009-2100908 

TCG New Jersey, Inc. v. Venus Telephone Corporation, C-2009-2100915 

TCG New Jersey, Inc. v. South Canaan Telephone Company, C-2009-2100917 

TCG New Jersey, Inc. v. TDS Telecom/Sugar Valley Telephone Company, C-2009-2100943 

TCG Pittsburgh, Inc. v. Armstrong Telephone Company - Pennsylvania, C-2009-2098735: 

TCG Pittsburgh, Inc. v. Armstrong Telephone Company - North, C-2009-2098760 

TCG Pittsburgh, Inc. v. Bentleyville Telephone Company, C-2009-2098936 

TCG Pittsburgh, Inc. v. Buffalo Valley Telephone Company, C-2009-2098990 

TCG Pittsburgh, Inc. v. Citizens Telephone of Kecksburg, C-2009-2099060 

TCG Pittsburgh, Inc. v. Frontier Communications of Breezewood, LLC, C-2009-2099596 

TCG Pittsburgh, Inc. v. Frontier Communications of Canton, LLC, C-2009-2099631 

TCG Pittsburgh, Inc. v. Frontier Communications of Lakewood, LLC, C-2009-2099834 

TCG Pittsburgh, Inc. v. Frontier Communications of Pennsylvania, LLC, C-2009-2099935 

TCG Pittsburgh, Inc. v. Frontier Communications of Oswayo River, LLC, C-2009-2099983 

TCG Pittsburgh, Inc. v. North Penn Telephone Company, C-2009-2100011 

TCG Pittsburgh, Inc. v. Palmerton Telephone Company, C-2009-2100024 

TCG Pittsburgh, Inc. v. Consolidated Communications of Pennsylvania Company, C-2009-2100036 

TCG Pittsburgh, Inc. v. Pennsylvania Telephone Company, C-2009-2100049 

TCG Pittsburgh, Inc. v. Pymatuning Independent Telephone Company, C-2009-2100051 

TCG Pittsburgh, Inc. v. South Canaan Telephone Company, C-2009-2100109 

TCG Pittsburgh, Inc. v. TDS Telecom/Sugar Valley Telephone Company, C-2009-2100110 

TCG Pittsburgh, Inc. v. Venus Telephone Corporation, C-2009-2100112 

TCG Pittsburgh, Inc. v. Windstream Pennsylvania, LLC, C-2009-2100114 

TCG Pittsburgh, Inc. v. Yukon-Waltz Telephone Co., C-2009-2100116 

TCG Pittsburgh, Inc. v. United Telephone Company of Pa. d/b/a Embarq Pa., C-2009-2100117

TCG Pittsburgh, Inc. v. Conestoga Telephone and Telegraph Company, C-2009-2100133 

TCG Pittsburgh, Inc. v. Commonwealth Telephone Company, C-2009-2100135 

TCG Pittsburgh, Inc. v. Denver & Ephrata Telephone & Telegraph Co., C-2009-2100151 

TCG Pittsburgh, Inc. v. Hickory Telephone Co., C-2009-2100152
TCG Pittsburgh, Inc. v. Ironton Telephone Co., C-2009-2100154 

TCG Pittsburgh, Inc. v. Lackawaxen Telecommunications SVCS, Inc., C-2009-2100155 

TCG Pittsburgh, Inc. v. Laurel Highland Telephone Co., C-2009-2100157 

TCG Pittsburgh, Inc. v. TDS Telecom/Mahanoy & Mahantango Telephone Co., C-2009-2100159 

TCG Pittsburgh, Inc. v. Marianna and Scenery Hill Telephone Co., C-2009-2100215 

TCG Pittsburgh, Inc. v. The North-Eastern Pennsylvania Telephone Company, C-2009-21 00236
ANNEX B
INVESTIGATION REGARDING INTRASTATE ACCESS CHARGES

OF RURAL CARRIERS AND THE PENNSYLVANIA UNIVERSAL SERVICE FUND

Docket No. I-00040105

Docket Nos. C-2009-2098389 et al.

Rate Rebalancing Program

Affected RLECs: 

	
	Carrier Name
	Utility Code

	1
	Armstrong Telephone Company PA
	312350

	2
	Armstrong Telephone Company - North
	312650

	3
	Bentleyville Communications Corp 
	310250

	4
	Citizens Tel. of Kecksburg
	310650

	5
	Consolidated Communications of Pennsylvania Company 
	312550

	6
	Frontier Communications of Breezewood, LLC 
	310400

	7
	Frontier Communications of Canton, LLC
	310550

	8
	Frontier Communications Commonwealth Telephone Company, LLC 
	310800

	9
	Frontier Communications of Pennsylvania, LLC
	311250

	10
	Frontier Communications of Lakewood, LLC
	311750

	11
	Frontier Communications of Oswayo River, LLC
	312600

	12
	Hickory Telephone Company
	311550

	13
	Ironton Telephone Company
	311650

	14
	Lackawaxen Telecommunications Services, Inc.
	311700

	15
	Laurel Highland  Telephone Company
	311800

	16
	Marianna & Scenery Hill Tel. Company
	312000

	17
	North Penn Telephone Company
	312500

	18
	North-Eastern PA Telephone Company, The
	312450

	19
	Palmerton Telephone Company
	312700

	20
	Pennsylvania Telephone Company
	312750

	21
	Pymatuning Independent Telephone Company
	312800

	22
	South Canaan Telephone Company, The
	313000

	23
	TDS - Mahanoy & Mahantango Telephone Company
	311950

	24
	TDS - Sugar Valley Telephone Company
	313100

	25
	United Telephone Company of PA, The dba CenturyLink
	313200

	26
	Venus Telephone Corporation
	313400

	27
	Windstream Pennsylvania, LLC
	312050

	28
	Windstream Buffalo Valley Telephone Company
	310369

	29
	Windstream Conestoga Telephone Company
	310850

	30
	Windstream D&E Telephone Company
	311050

	31
	Yukon Waltz Telephone Company
	313650


ANNEX C
Preliminary matters
Technical conferences will be scheduled for all parties, through the Commission’s Bureau of Fixed Utility Services (FUS), to be completed within 120 days from entry of the Final Commission Order.  FUS may require additional data to be supplied in connection with these conferences.  It is not anticipated that further technical conferences will be needed prior to each of the four (4) stages, but the parties shall consider the rate impact at each of the stages during the technical conferences to determine whether mirroring can be accomplished sooner than in four (4) stages.  Notice to customers will also be addressed at this stage.

Phase I
Within 6-12 months from entry of the Final Commission Order, RLECs with weighted average R-1 rates below $18.00 (Group A) may increase R-1 rates in a manner to achieve a weighted average R-1 rate of $18.00.  Business rates and ancillary service rates may also be increased.  Offsetting access reductions towards mirroring of interstate access charge rate levels and structure will be implemented at the same time.  If an RLEC chooses not to implement the allowed increases, it will be assumed, for purposes of access rate reductions, that a weighted average R-1 rate was increased to $18.00 and that business rates received an equal increase.

Within 6-12 months from entry of the Final Commission Order, RLECs with weighted average R-1 rates at or above $18.00 or which require access rate increases for mirroring purposes (Group B) will be required to commence the first one-third of the transition to mirroring, in three (3) approximately equal stages of access reductions, with offsetting rate rebalancing permitted for other noncompetitive services (offsetting is required if rebalancing requires noncompetitive rate decreases) . 

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented six (6) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

Phase II
Within 18-24 months from entry of the Final Commission Order, RLECs in Group A shall commence the first one-third of the implementation of any remaining mirroring in three (3) approximately equal stages of access reductions, with offsetting rate rebalancing permitted for other noncompetitive services.  

Within 18-24 months from entry of the Final Commission Order, RLECs in Group B shall commence implementation of the second one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services (offsetting is required if rebalancing requires noncompetitive rate decreases) . 

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented eighteen (18) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

Phase III
Within 30-36 months from entry of the Final Commission Order, RLECs in Group A shall continue with implementation of the second one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services.  

Within 30-36 months from entry of the Final Commission Order, RLECs in Group B shall commence implementation of the final one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services (offsetting is required if rebalancing requires noncompetitive rate decreases) . 

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented thirty (30) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

Phase IV
Within 42-48 months from entry of the Final Commission Order, RLECs in Group A shall continue with implementation of the final one-third of the transition to mirroring, with offsetting rate rebalancing permitted for other noncompetitive services.  

If a rebalancing as noted above requires an increase to R-1 rates of more than $3.50/month, that increase, with associated access reductions, is to be taken in two (2) approximately equal increases six (6) months apart, with the first half of the increase/reduction to be implemented forty-two (42) months from entry of the Final Commission Order, and the second half to be implemented six (6) months thereafter. 

	�	See, Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket No. I-00040105, Order entered December 20, 2004 (December 2004 Order).


	�	Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P-00991649, 93 PA PUC 172 (September 30, 1999) (Global Order); 196 P.U.R. 4th 172, aff’d sub nom.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa.Cmwlth. 2000).





	�	See, In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005). 


	�	The Missoula Plan, which was filed on July 24, 2006, is one in a series of intercarrier compensation proposals in the FCC’s CC Docket No. 01-92.


	� 	The RLECs, as of the filing of the AT&T Complaints, were as follows:  Armstrong Telephone Company – Pennsylvania; Armstrong Telephone Company – North; Bentleyville Telephone Company; Buffalo Valley Telephone Company; Citizens Telephone Company of Kecksburg; Citizens Telephone Company of New York; Frontier Communications Commonwealth Telephone Company, LLC (d/b/a Frontier Commonwealth); Frontier Communications of Breezewood, LLC; Frontier Communications of Canton, LLC; Frontier Communications – Lakewood, LLC; Frontier Communications – Oswayo River, LLC; Frontier Communications of PA, LLC; Conestoga Telephone & Telegraph Company; D&E Telephone Company; Hickory Telephone Company; Ironton Telephone Company; Lackawaxen Telecommunications Services; Laurel Highland Telephone Company; Mahanoy & Mahantango Telephone Company; Marianna & Scenery Hill Telephone Company; The North-Eastern Pennsylvania Telephone Company; North Penn Telephone Company; Consolidated Communications of Pennsylvania Company (f/k/a North Pittsburgh Telephone Company); Palmerton Telephone Company; Pennsylvania Telephone Company; Pymatuning Independent Telephone Company; South Canaan Telephone Company; Sugar Valley Telephone Company; The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA); Venus Telephone Corporation; Windstream Pennsylvania, LLC (f/k/a ALLTEL Pennsylvania, Inc.); and Yukon-Waltz Telephone Company.  As will be mentioned later, AT&T subsequently moved to withdraw its three (3) complaints against Citizens Telephone Company of New York (Citizens – NY) as Citizens – NY does not have an intrastate access tariff.  I granted AT&T’s unopposed request by Order dated April 26, 2010.





	�	Sprint filed a Petition for Review with the Commonwealth Court at Docket No. 1657 C.D. 2009 due to its interpretation of the Commission’s July 2009 Order as conclusively determining that Section 1309(b) was inapplicable to the now consolidated AT&T Complaints.  In response to Sprint’s Petition for Review, the Commission filed an Application for Remand Pursuant to Pa. R.A.P. 123, asserting that the July 2009 Order did not preclude any party from presenting evidence and argument in the consolidated proceeding, as to whether the retroactivity provisions of Section 1309(b) were applicable and whether any refunds should be granted by the Commission.  Based upon the Commission’s assurance, Sprint did not oppose the Application for Remand.  The Commonwealth Court subsequently granted the remand request and relinquished jurisdiction, by Order dated November 5, 2009.  


	�	Verizon’s access reduction has been considered separately by the Commission at Docket No. C�20027195.


	�	While PTA Ex. GMZ-2 was identified as a Proprietary and Confidential exhibit in PTA St. No. 1, the total access revenue reduction of $21 million was not designated as a proprietary number in the PTA Main Brief at footnote 15.


	�	See, 2006 Annual Price Stability Index / Service Price Index Filing of Buffalo Valley Telephone Company, et al., Docket Nos. P-00981428F1000 and R-00061375 et al., Opinion and Order entered July 11, 2007 (July 2007 Order). 


	�	In the Matter of Access Charge Reform; Price Cap Performance Review for Local Exchange Carriers; Low-Volume Long-Distance Users; Federal –State Joint Board On Universal Service; Sixth Report and Order in CC Docket Nos. 96-262 and 94-1, Report and Order in CC Docket No. 99-249, and Eleventh Report and Order in CC Docket No. 96-45, 15 FCC Rcd 12962 (rel. May 31, 2000) (CALLS Order).


	�	In the Matter of Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers; Federal-State Joint Board on Universal Service; Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of-Return Regulation; Prescribing the Authorized Rate of Return For Interstate Services of Local Exchange Carriers; CC Docket Nos. 00-256, 96-45, 98-77 and 98-166; Notice of Proposed Rulemaking, rel. January 5, 2001 (MAG Order).


	�	See, AT&T St. No. 1.2, p. 60. 


	�	See, In the Matter the Board’s Investigation and Review of Local Exchange Carrier Intrastate Exchange Access Rates, Docket TX08090830 (released February 1, 2010) (New Jersey Access Reform Order), available at http://www.state.nj.us/bpu/pdf/telecopdfs/TX08090830.pdf.  This decision was also attached to AT&T Panel Rebuttal Testimony (AT&T St. No. 1.2 at Attachment 2).


	�	While the OCA Main Brief at page 20 indicated that the increased PA USF pay-out would be $64.3 million, I have used $63.4 million throughout this Recommended Decision as that is the number found in OCA witness Dr. Loube’s testimony at OCA St. No. 1, p. 16 (public version).


	�	The Commission is not required to consider expressly and at length each contention and authority brought forth by each party to the proceeding.  University of Pennsylvania v. Pa. P.U.C., 86 Pa. Commw. 410, 485 A.2d 1217 (1984).  





	�	While the burden of persuasion may shift back and forth during a proceeding, the burden of proof always ultimately remains on the party with that burden; in this case, the RLECs, as to the justness and reasonableness of their rates.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).


	� 	I have generally used the term IXC throughout this section of the Recommended Decision to reflect the RLECs’ opponents herein.  Qwest, an IXC with a more moderate position, is not included specifically in this term unless contextually indicated.


	�	While other parties also addressed these issues, I focused primarily upon AT&T’s and Sprint’s positions due to the thorough and extensive presentation of these two parties. 


	�	Verizon also asserted that the RLECs’ access charges are not cost-justified.  Verizon M.B., p. 13.  


	�	Sprint’s Main Brief at page 50 contains a chart showing that RLEC intrastate access rates exceed interstate rates by a range of 17% to 668% and in only one instance (Armstrong North) are intrastate rates lower than the interstate charges. 


	�	Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, FCC 96-325, CC Docket Nos. 96-98 and 95-185, First Report and Order at ¶ 1034.  


	�	Broadband commitments will be addressed in a later subsection of this Recommended Decision.


	�	CenturyLink St. No. 1.0, p. 18.  


	�	See, AT&T St. No. 1.0, pp. 61-65 and Attachment J to AT&T St. No. 1.0 for a detailed description of the large RLECs; see also, Sprint’s request in its Reply Brief at page 40 that the Commission take notice of CenturyLink’s proposed acquisition of Qwest at Docket No. A-2010-2176733 (May 14, 2010).


	�	PTA St. No. 1-SR, p. 27.


	�	OSBA Statement No. 3 (Buckalew Surrebuttal), Docket No. I-00040105 before ALJ Colwell, February 10, 2009, p. 2, lines 8-12.


	�	See, e.g., CenturyLink survey which purports to show that 41.4% of its customers would be highly likely to leave for wireless service or other wireline provider if there was a $3/month local service increase.  CenturyLink St. No. 2.0, p. 8.  This survey, although flawed for reasons discussed by opposing parties, can be interpreted as showing the competitiveness of the local service market in CenturyLink’s service territory.


	�	See, Tr. 218; Sprint St. 1.2, pp. 39-40, and JAA-8R (CenturyLink 3rd quarter 2009 – 10Q, page 18, filed with the Securities Exchange Commission on Nov. 9, 2009).


	�	CenturyLink St. No. 1.0, pp. 15-16.  


	�	According to AT&T, call pumping is the practice whereby local providers, encouraged by the ability to benefit from high access prices, develop programs that promote the creation of chat rooms, pornography, adult services and other questionable services that can generate high volumes of access traffic.  The carriers are able to “kick back” a share of their access revenues to these providers, since access rates are well in excess of costs.  AT&T St. No. 1.0, p. 42.


	�	Consistent with the AT&T position, Armstrong North would be permitted to increase its intrastate access charges to interstate levels.  Tr. 192. 


	�	OCA noted that the Verizon TS rate is less than the RLEC interstate traffic-sensitive rate for 29 of the 30 PTA RLECs.  OCA St. No. 1-S, pp. 3-4.


	�	Verizon noted that it would require more revenue for some RLECs to reduce their rates to interstate levels than it would to match Verizon’s access rates; however, for others the opposite would be true.  See, PTA Exs. GMZ-10 and GMZ-12.


	�	When parties have been ordered to file briefs and fail to include all the issues they wish to have reviewed, the unbriefed issues may properly be viewed as having been waived.  Jackson v. Kassab, 2002 Pa. Super. 370, 812 A.2d 1233 (2002), appeal denied, 825 A.2d 1261, 2003 Pa. LEXIS 1128 (Pa., 2003). 





	�	Re Cable Television Pole Attachments, Docket No. M-78080077, 52 PA PUC 372 (1978). 


	�	Donnelly Directory  v. The Bell Telephone Company of Pennsylvania, 66 PA PUC 376 (1988). 


	�	Re:  Petition Requesting the Commission to Institute a Generic Investigation Concerning the Development of Intrastate Access Charges, Docket No. P-830452 et al., 69 P.U.R. 4th 69 (August 8, 1995).


	�	See, 66 Pa. C.S. §3019(g)(the Commission has no authority to regulate rates for competitive services). 


	� 	AT&T St. No. 1.2, pp. 39-41; Attachment 6.  


� 	Pennsylvania Electric Co. v. Pa. P.U.C. , 509 Pa. 324, 502 A.2d 130 (1985); appeal dismissed, 476 U.S. 1137, 106 S.Ct. 2239, 90 L.Ed. 2d 687 (1986).


	�	The 0.75% affordability constraint was established by OCA witness Roger Colton in the portion of this investigation conducted by ALJ Colwell.  See, RLEC Access Charge Investigation, Docket No. I-00040105, Direct Testimony of Roger D. Colton, dated December 10, 2008.


	�	BCAP also expressed concern about the positions of certain parties regarding expansion of the PA USF and whether ALJ Colwell’s recommendation of reform might be inappropriately disregarded.


	�	Global Order, slip op. at 135. 


	�	Bell Atlantic-Pennsylvania, Inc. v. PUC, 763 A.2d 440, 496, 2000 Pa Commw LEXIS 592 (Commw. Ct. 2000), rev’d on other grounds, MCI WorldCom Inc. v. PUC, 572 Pa. 294, 844 A.2d 1239 (2004).


	�	Comcast also agreed with Verizon’s position in its Main Brief at page 7-8. 


	� 	The RLEC Chapter 30 Plans are part of the record of this proceeding.  Tr. 689.


	� 	It may be that the affordability level will also need to be reconsidered at some future point, based upon new or additional affordability studies.  


	� 	The OCA proposal also cannot be adopted as proposed because it is a four-part integrated proposal that requires an expansion of the contributor base to include wireless and VoIP carriers, and that issue cannot be considered in this proceeding.


	� 	I am adopting the PTA position regarding technical conferences. 


	�	The Proposed Ordering Paragraphs herein require calculations in a manner and format agreed to be provided by FUS on the Commission’s website, within thirty (30) days of entry of the Final Commission Order. 


	�	My Procedural Order dated June 24, 2009 on this issue provided as follows: 





The stated purpose of the Telephonic Conference was to discuss an issue raised by Sprint in its “Opposition to PTA Preliminary Objections and Motion for Stay or Consolidation” concerning the applicability of the nine-month period and retroactivity provision in Section 1309(b) of the Public Utility Code (Code), 66 Pa. C.S. §1309(b), to AT&T’s Complaints.  While the parties discussed this issue at length during the Telephonic Conference, no consensus was reached and it was decided that PTA would seek a Commission ruling on this matter through the expeditious filing of a petition for review and answer to a material question, pursuant to 52 Pa. Code §5.302.  





In the interim, as it is unknown how, when, or even if the Commission will decide the material question, it was prudent for a litigation schedule to be established to allow for a Commission resolution within nine months.  In addition, as over three (3) months had already elapsed of the nine-month period provided in Section 1309(b), it was prudent to forego a formal on-the-record Prehearing Conference, which had been scheduled for July 23, 2009, and instead discuss all prehearing conference issues during the Telephonic Conference. 





