BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Investigation Regarding Intrastate Access
:

Charges and IntraLATA Toll Rates of
:
Docket No. I-00040105

Rural Carriers and The Pennsylvania

:

Universal Service Fund


:

AT&T Communications of 


:

Pennsylvania, LLC



:



Complainant


:







:



v.



:
Docket No. C-2009-2098380, et al.






:

Armstrong Telephone Company -

:

Pennsylvania, et al.



:



Respondents


:

ORDER DENYING WIRELESS CARRIERS’ 

MOTION TO STRIKE PORTIONS OF
MAIN BRIEF OF OFFICE OF CONSUMER ADVOCATE

I.
INTRODUCTION


On May 20, 2010, Cellco Partnership d/b/a Verizon Wireless, Omnipoint Communications Inc. d/b/a T-Mobile, Omnipoint Communications Enterprises LLC d/b/a T-Mobile, Voicestream Pittsburgh LP d/b/a T-Mobile and Sprint Nextel, Inc. (collectively, the Wireless Carriers), filed a Motion to Strike Portions of the Main Brief of Office of Consumer Advocate (Motion to Strike).  The Wireless Carriers also requested expedited consideration of the Motion to Strike and that the Office of Consumer Advocate (OCA) be directed to submit any response to the Motion to Strike within five (5) days, rather than the regular twenty (20) day response period provided by 52 Pa. Code §5.103(c).



In addressing the Wireless Carriers’ request that the OCA response time be shortened to five (5) days, I considered that the parties were preparing their reply briefs, due on June 3, 2010, and should be provided a measure of certainty as to whether a response to certain portions of the OCA Main Brief would be necessary.  I decided to expedite my consideration of the Motion to Strike, and an earlier due date for the OCA response was therefore required.  Accordingly, I granted the Wireless Carriers’ request for a shortened response time and, due to the exigencies of the circumstances, sent an e-mail to the OCA, with a copy to all parties, indicating that the OCA response must be provided five (5) days from the date of filing of the Motion to Strike, or by May 25, 2010.   The OCA complied and filed its Answer on May 24, 2010.  This matter is ready for a ruling. 
II.
DISCUSSION
A.
Wireless Carriers’ Position




The Wireless Carriers requested a ruling striking those portions of the OCA Main Brief which address the question of whether wireless and VOIP carriers should contribute to the PA Universal Service Fund (PA USF).    They contended that the OCA arguments are clearly barred by the Commission’s Opinion and Order entered on December 10, 2009 in the above- captioned consolidated cases concerning the scope of the proceeding (December 2009 Order).  


In the December 2009 Order, the Commission had stated that “[e]xamination of whether wireless carriers and VOIP service providers should be contributors to the PA USF should take place in the context of the investigation at Docket No. I-00040105 that has already been adjudicated before ALJ Colwell and any subsequent proceedings that may address the substantive nature and operation of the PA USF” (footnote omitted).  The Commission expressed concern that “[e]ngaging in litigation regarding what entities are the appropriate contributors to the PA USF may unnecessarily distract from the primary focus of the consolidated proceeding on access charge reform at Docket No. I-00040105 and AT&T’s Formal Complaint at Docket No. C-2009-2098380 et al.”


The Wireless Carriers contended that OCA’s brief advocates an access reform plan which includes wireless carrier and VOIP provider contribution as one of the four integrated components of the proposal.  They argued that such advocacy was guaranteed to provoke litigation that will distract from the primary focus and thus directly contravene the Commission’s expressed intent in the December 2009 Order.


In addition, the Wireless Carriers asserted that it would be a violation of due process to permit OCA to address this issue when other parties have refrained from doing so, in compliance with the December 2009 Order.  In support of the striking of the OCA arguments, the Wireless Carriers cited to In re Verizon Communications Inc., 101 Pa. PUC 1, 2006 WL 995853, wherein a motion to strike was granted because the inclusion of extra-record evidence in a brief was held to violate the principle of fundamental fairness and due process.  



Furthermore, the Wireless Carriers argued that OCA has flouted a Commission Order in an attempt to shift the focus of this investigation towards its own policy goals.  They claimed that the success or failure of this tactic will create a precedent for future proceedings and, if permitted, will undermine the Commission’s authority to conduct its investigations as it sees fit.



The Wireless Carriers attached an Exhibit A to their Motion to Strike, setting forth the portions of the OCA Main Brief sought to be stricken, and Exhibit B, which contains the OCA Main Brief pages with these portions stricken.  They requested that I direct the OCA to re-file its Main Brief with the stricken portions redacted.  They indicated that the OCA had notice at the hearing that the Wireless Carriers would file this Motion to Strike if the OCA addressed issues in its brief that had been precluded in the December 2009 Order.  Tr. 523-525. 
B.
OCA Position


OCA disputed the Wireless Carriers’ contentions and asserted that the Motion to Strike was based upon a fundamental misunderstanding of the OCA’s comprehensive proposal.  Specifically, the OCA claimed that the Wireless Carriers incorrectly interpreted the proposal in the OCA Main Brief as requesting that I expand the base of PA USF contributors as part of my Recommended Decision in this proceeding.  OCA clarified that if I wished to adopt the OCA proposal set forth in this proceeding, I should recommend that the Commission conduct another proceeding wherein expansion of the PA USF contributor base would be addressed.  It asserted that the Commission needs to look no further than the specific portions of the OCA Main Brief sought to be stricken as evidence that it is not seeking to address expansion of the PA USF contributor base in this proceeding.



OCA noted that there are areas of overlap in this bifurcated proceeding which nonetheless must be brought to the Commission’s attention.  It emphasized that this is an investigation where the record should be fully developed and the positions of the parties fully presented so as to provide a complete picture of parties’ positions.  To do otherwise, according to OCA, would prevent the Commission from receiving a comprehensive proposal to address numerous issues now pending before it.  It noted that the OCA comprehensive proposal is already a part of the record (see Tr. 477) and the Commission should be aware of how the OCA intends to use such evidence as part of the investigation.  The provision of a complete and comprehensive proposal does not violate the December 2009 Order, according to the OCA, but furthers the understanding of the Commission.



In addition, the OCA asserted that the Motion to Strike must be denied as untimely and legally unsound.  The OCA argued that the testimony upon which it relied in its Main Brief, and which the Wireless Carriers now seek to strike, has already been admitted of record without objection in this proceeding.  Tr. 477.  It claimed that the Wireless Carriers cannot now object to the use of properly admitted record evidence when they did not provide a formal objection to the admission of such evidence at the time that it was admitted into the record.  OCA cited to Commonwealth v. Kuterbach, 458 Pa. 318, 326 A.2d 283 (1974), and Takes v. Metropolitan Edison Company, 548 Pa. 92, 695 A.2d 397 (1997), in support of its position that timely, specific objections during trial must be made to preserve issues for review.  



OCA discounted the Wireless Carriers’ contentions about due process violations.  It pointed out that the Wireless Carriers were aware of the OCA comprehensive proposal involving expansion of the PA USF contributor base as early as January 20, 2010 when the OCA filed the direct testimony of Dr. Loube.  It claimed that the Wireless Carriers could have filed a motion to strike at that time, yet chose not to do so.  OCA also contended that the Wireless Carriers could have issued discovery on the OCA testimony at any time since January 20, 2010, but chose not to do so.  The Wireless Carriers could also have filed rebuttal testimony in response to the OCA testimony, according to the OCA, but chose not to do so.  Furthermore, OCA claimed that the Wireless Carriers could have moved to strike the OCA testimony at the time that it was admitted into the record, or cross-examined Dr. Loube, but chose not to do so.  OCA argued that it would be fundamentally unfair to strike parts of its brief when the Wireless Carriers did nothing to protect their rights until after the submission of main briefs.  



OCA also disputed the Wireless Carriers’ argument in the Motion to Strike (footnote 15) that the Commission lacks jurisdiction to require commercial mobile radio services (CMRS) providers to contribute to the PA USF.  However, OCA argued that this argument need not be addressed herein because there is no request that the base of contributors to the PA USF be expanded in this proceeding.


In addition, OCA denied or admitted to specific paragraphs in the Motion to Strike, consistent with the summary of its position herein.



OCA concluded with a request that the Motion to Strike be denied in its entirety.

C.
ALJ Ruling
 


The Wireless Carriers’ Motion to Strike will be denied for the following reasons.


The potions of the OCA Main Brief sought to be stricken specifically addresses testimony admitted into evidence without objection.  Tr. 477.  The Wireless Carriers and all parties were given an opportunity to object to the testimony and chose not to do so.  Later in the hearing, at Tr. 523-525, Sprint provided notice of record that it would move to strike portions of the OCA brief if this matter was pursued, but at that time, the proposal was already a part of the record.  I am unaware of any legal support, and no party has provided any, for the striking of portions of a party’s brief that addresses evidence of record admitted without limitation.  Indeed, it would, in my view, be fundamentally unfair to allow a party to submit evidence, and then deny an opportunity to use that evidence in argument to the tribunal, particularly when every other party is permitted a full and fair opportunity to use its own evidence of record in argument.  There also is no assertion that any part of the OCA Main Brief contains extra-record material.



While I decline to strike portions of the OCA Main Brief, I am also aware of the December 2009 Order, and will abide by its terms.  The OCA has clarified and I appreciate that it is not requesting me to address, in this proceeding, whether the PA USF contributor base should be expanded.  That issue is not within the scope of this proceeding in any event.  In my Recommended Decision, I will consider the implications of a proposal presented by the OCA which cannot be fully decided herein, and which could even overlap more than one proceeding.



I understand Sprint’s and the other wireless carriers’ sensitivity to moving to strike portions of the OCA testimony which are an integral part of a comprehensive proposal.  However, some type of action needed to be taken at the appropriate time and that time has passed.  For example, the parties could have endeavored months ago to negotiate a stipulation about the use of the testimony in this proceeding.  Cooperative efforts of parties to achieve resolutions of disputes without resort to the presiding officer are always encouraged.  If an agreement was not forthcoming, a motion in limine, in lieu of a motion to strike, could have been filed. Of course, a motion to strike was also available to the Wireless Carriers as of January 20, 2010, when the OCA direct testimony was served, and discovery and rebuttal testimony could have been pursued, as noted by the OCA.



I also note the difficulty in comprehensively addressing access reform proposals in a bifurcated proceeding.  Some conflict might be inevitable given the linkage between access reform and PA USF issues.  The Commission has acknowledged this connection and has in fact has directed the parties to address these linkages in this proceeding.  See, Commission Opinion and Order entered August 5, 2009 at Docket No. I-00040105.  I view the OCA proposal as an effort to set forth a full and complete plan for the understanding of the Commission, while acknowledging the constraints of this proceeding.



I am confident that all parties will continue to abide by the Orders of the Commission, as they have done to date to my knowledge. 
III.
ORDER


THEREFORE,

  



IT IS ORDERED:



1.
That the Wireless Carriers’ Motion to Strike Portions of Main Brief of Office of Consumer Advocate is hereby denied.


2.
That the parties continue to comply with the Commission’s limitations on the scope of this proceeding and all other Commission Orders.
Date:
May 25, 2010




________________________________








Kandace F. Melillo
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