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JUDGMENT OF PHILADELPHIA GAS WORKS  
AND THE CLEAN AIR COUNCIL 

__________________________________________________________________ 
 
 
I. INTRODUCTION 

The Office of Consumer Advocate (OCA) files this Answer to the Motion for 

Partial Summary Judgment (Motion) filed by Philadelphia Gas Works (PGW or Company) and 

the Clean Air Council (Council), (collectively, Petitioners) pursuant to 52 Pa. Code Section 

5.102(b).  The OCA submits its Answer1 and the attached Affidavit of David Nichols2.  A 

comprehensive discussion of the Petitioners’ request for partial summary judgment regarding the 

                                                 
1   This Answer begins with OCA's prose response to the Petitioners' Motion.  Section III of this Answer 
provides the OCA's paragraph-by-paragraph legal response to the Petitioners' Motion. 
 
2  David Nichols is a Senior Consultant at Synapse Energy Economics, Inc., a firm providing consulting 
services in the areas of energy and utilities.  Previously, Dr. Nichols was the Co-founder, Vice President and 
Director of the Tellus Institute for Resource and Environmental Strategies for twenty-five years.  Dr. Nichols has 
presented expert testimony in the areas of: energy efficiency, renewable energy, utility rate design and cost 
allocation across the United States and Canada.  Dr. Nichols has worked on the development and implementation of 
numerous demand side management and energy efficiency plans and programs.  Dr. Nichols has also authored and 
co-authored numerous publications, papers and reports on a broad range of energy-related topics including demand 
side management and energy efficiency. 
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early implementation of PGW’s proposed Enhanced Low-Income Retrofit Program (LI Retrofit) 

and the Comprehensive Residential Heating Retrofit Program (collectively, the Residential DSM 

Programs) can be found in a brief being filed today by the OCA.3  For all the reasons that follow, 

the OCA submits that Petitioners’ Motion for partial summary judgment as to the early 

implementation of the Residential DSM Programs must be denied.  

To be clear, the OCA is not opposed to PGW’s proposal to implement DSM and 

energy efficiency programs.  The OCA submits, however, that Petitioners are not entitled to 

summary judgment in this matter and that early implementation of these programs during a base 

rate proceeding for a cash flow utility like PGW is not reasonable.  Many issues remain 

unresolved regarding PGW’s DSM programs in general, and the OCA and other parties have not 

even had an opportunity to file their direct testimony setting forth their analyses and 

recommendations.   Issues that are likely to be addressed include, but are not limited to: how 

much money should PGW be authorized to spend on these programs; should PGW allow all rate 

classes the ability to participate in these DSM programs; how does PGW intend to shed the 

excess capacity if indeed demand reductions are seen; whether there are any program design 

elements that should be modified or added; and how the programs should be deployed and the 

pace of that deployment.  Moreover, the Commission has scheduled a series of public input 

hearings where PGW’s customers may present their own views on these issues.  These issues and 

many more are being actively investigated by the OCA and other parties to this base rate case, 

and the OCA submits that it would be unreasonable to render a decision on this issue at this point 

in time before all of the relevant facts have been adduced, all of the testimony heard, and an ALJ 

decision rendered.     

                                                 
3  Along with this Answer, the OCA will be filing a Brief as provided for in 52 Pa. Code Section 5.302(b), in 
response to Petitioners’ Request for Interlocutory Review.   
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II. DISCUSSION 

A. Introduction  

  The Commission’s regulations provide guidance on motions for partial summary 

judgment, in relevant part as follows: 

§ 5.102. Motions for summary judgment and judgment on the 
pleadings.  

… 
(d)  Decisions on motions.  

… 
(2)  Standard for grant or denial in part. The presiding officer may 
grant a partial summary judgment if the pleadings, depositions, 
answers to interrogatories and admissions, together with affidavits, 
if any, show that there is no genuine issue as to a material fact and 
that the moving party is entitled to a judgment as a matter of law 
on one or more but not all outstanding issues.  
 

52 Pa. Code § 5.102(d)(2).  Pennsylvania courts have also provided substantial discussions on 

the subject of summary judgment.  As to the existence of a material fact, it has been held that in 

determining the absence of a genuine issue of fact, the evidence must be viewed in the light most 

favorable to the non-moving party and any doubt must be resolved against the entry of judgment.  

The courts will accept as true all well-pleaded facts in the non-movant’s pleadings and give the non-

moving party the benefit of all reasonable inferences.  Wright v. North American Life Assurance 

Co., 372 Pa. Super. Ct. 272 (1988); Bobb v. Kraybill, 354 Pa. Super. Ct. 361 (1986); see also, South 

River Power Partners, L.P. v. West Penn Power Co., 86 Pa PUC 477, 483 (1986).  Also, the courts 

are not to decide issues of fact, but rather are to determine whether such material issues of fact exist.  

Sanders v. Loomis Armored, 418 Pa. Super. Ct. 375 (1992).  It is the moving party which has the 

burden of proving the absence of a genuine factual issue.  Campbell v. Eitak, Inc., 2006 Pa. Super. 

Ct. 26.  PGW has failed to provide the necessary legal support for its request.  Further, as was 

mentioned above and will be discussed below, genuine issues of material fact do exist.   



4 

B. Genuine Issues of Material Fact Exist in this Matter 

  As the above discussion shows, well-settled law in this area places the burden 

squarely on PGW to prove that no material facts exist in this matter.  To this end, PGW has failed to 

meet its burden.  On the contrary, the OCA submits that numerous factual issues remain to be 

resolved throughout the course of this base rate proceeding as to PGW’s proposed DSM programs.   

OCA witnesses are continuing to analyze the Company’s proposed DSM programs 

through a review of the testimony and discovery in this matter to date, as the attached Affidavit of 

OCA witness Dr. David Nichols (Affidavit) indicates.  As the procedural schedule for this case 

provides, the direct testimony of all parties other than PGW is due on Friday, March 26, 2010.  At 

that time, the OCA will be providing a thorough discussion of the entirety of PGW’s proposed DSM 

programs, including specific recommendations as to those programs.  In addition, the OCA’s briefs 

and subsequent testimony in this matter will provide additional levels of detail as to PGW’s DSM 

programs that simply cannot be provided in this format, or at this time.  As to factual issues that 

remain unanswered, the attached Affidavit provides many examples that, in and of those facts alone, 

tend to show that this issue is not suitable for summary judgment.  The OCA will highlight in this 

section some of the key issues that it continues to analyze in preparation for its testimony.   

First, what is the appropriate level of spending for the Residential DSM Programs, 

or for that matter, for the entirety of PGW’s proposed DSM programs.  OCA witnesses are currently 

reviewing the materials provided by PGW to date, and are continuing to pursue discovery on these 

and related issues.  See Affidavit at ¶ I.  The appropriate level of funding of these programs is an 

important part of this rate case, as the OCA will discuss in greater detail later in this Answer, 

because PGW is a cash flow utility.  Decisions made now based on less than complete 

information as to the proper level of spending for these programs could be very difficult to 
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rectify in the decisional phase of the rate case.  Also, the OCA has sought to explore PGW’s 

claims that it will “leverage” or “coordinate” its DSM programs as set forth in Paragraph 7 of the 

Stipulation and Partial Settlement.  PGW has not yet been able to provide any details or 

confirmation of such possibilities but has confirmed that an early start to programs has no nexus 

to ARRA funding.  Affidavit at ¶ I.7; OCA Set V, Nos. 1-9 (attached).     

Second, the OCA continues to consider the most reasonable deployment schedule 

given the resources available and which programs should be deployed first.  Issues regarding the 

availability of programs for all customer classes and which programs provide the most 

immediate benefit must also be analyzed.  The OCA is also concerned with the simultaneous 

deployment of the Comprehensive Residential Heating Retrofit Program (CRHRP) for several 

reasons.  Affidavit at ¶ I.  In particular, PGW has made no showing of sufficient vendor 

infrastructure to support this program.   Throughout this proceeding, through its testimony and 

briefs, the OCA will provide its thoughts and recommendations as to this issue.  But, at the 

present time, the OCA is continuing to explore the facts of this matter.  Affidavit at ¶ I.  

Third, the OCA is concerned as to the lack of any plan or details from PGW as to 

the shedding of capacity, if in fact any of the Company’s DSM programs create a situation where 

sustained demand is falling.  PGW retains substantial amounts of reserve capacity in order to 

meet demands placed on the system.  This capacity comes at a direct cost to PGW’s customers.  

Demand reductions should positively correlate with reductions in capacity, and thus could create 

savings opportunities for customers.  The OCA and its witnesses are currently exploring these 

issues through the discovery process.  At the present time, however, there are factual issues that 

have yet to be explored and some that are definitely in dispute as to any quantitative analysis of 
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the “benefits” that may come about through the early implementation of the Residential DSM 

Programs. 

Fourth, the OCA is examining whether there are any program design elements 

that should be modified or added.  By way of example, PGW proposed to deliver Compact 

Fluorescent Light bulbs (CFLs) to participating homes.  This is an electric measure duplicative 

of PECO’s energy efficiency program measure.  PGW has no firm or detailed plans to coordinate 

with PECO or to receive funding from PECO for this measure.  This is a critical program detail 

that requires further development.  Affidavit at ¶ I.4.   

In addition, the procedural schedule in these consolidated proceedings has 

established that a slate of public input hearings will occur in PGW’s service territory on April 6 

through April 8, 2010.  These public input hearings will provide a valuable opportunity for 

PGW’s customers to voice their concerns and opinions about, not only PGW’s request for a 

revenue increase, but also about PGW’s proposed DSM programs.  The OCA is keenly interested 

in receiving the input of PGW’s customers regarding this proposal before the program proceeds 

and significant ratepayer dollars are expended.   

As discussed, there are numerous factual issues and conflicts that need to be 

resolved in this matter.  The OCA expects that many of these issues will be subject to further 

discussions amongst the parties during the course of this proceeding, and potentially the parties 

may be able to resolve at least some of the disputed facts through further testimony and 

discovery.  At the present time, however, the Petitioners’ motion for partial summary judgment 

on this issue is premature and must be denied.      
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C. PGW is Not Entitled To Judgment as a Matter of Law  

In the preceding section, and in the attached Affidavit, the OCA has detailed some 

of the many factual issues that are yet to be answered, analyzed further and potentially resolved 

during the course of this base rate proceeding.  It should be clear that the issue of early 

implementation of PGW’s proposed Residential DSM Programs lacks the requisite clarity at this 

point to support its petition for summary judgment.  The Petitioners are also not entitled to 

judgment as a matter of law.   

In the Motion, Petitioners argue that Section 1319 of the Public Utility Code 

enables the Commission to grant summary judgment on this issue “when the Commission has 

reasonable and reliable indices that the programs are prudent, cost-effective and will save 

customers money.”  Motion at 9.  As discussed previously, the OCA is not opposed to PGW’s 

proposal to implement DSM programs.  At this point in time, however, the OCA submits that 

summary judgment as a matter of law is inappropriate.  Contrary to PGW’s assertions, Section 

1319 does not require the Commission to approve of any matter.  Section 1319 states: 

Financing of energy supply alternatives-  

   (a) RECOVERY OF CERTAIN ADDITIONAL EXPENSES.-- 
 If: 
  
    (1) a natural gas or electric public utility elects to establish 
 a conservation or load management program and that 
 program is approved by the commission after a 
 determination by the commission that the program is 
 prudent and cost-effective 

 
66 Pa.C.S. § 1319(a)(1).  What Section 1319 provides is that the Commission allow recovery of 

prudent and reasonable costs if the program is approved by the Commission.  It is still within the 

Commission’s discretion to determine whether it will approve these programs.   

  As such, PGW is not entitled to judgment as a matter of law.  
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D. The Relief Sought by Petitioners is Particularly Inappropriate for a Cash Flow 
Utility like PGW   

 
  The OCA submits that, in addition to not meeting the legal standards required to 

grant the motion for summary judgment, PGW’s motion must be denied due to its potential 

financial consequences.   

  PGW is seeking the ability to expand the current level of DSM activities for 

residential customers, and in conjunction is seeking to recover the additional costs of the Low 

Income Retrofit immediately from ratepayers and to defer the CRHRP costs for future recovery.4  

PGW’s proposal puts ratepayers and PGW itself at considerable risk.  For example, were the 

Commission to grant early implementation of the Residential DSM Program now, only to 

conclude later, after having had the opportunity to review all of the relevant evidence, that a 

different decision should have been reached – it will be too late.  PGW will have already spent 

some sums of money on expanded DSM programs, some of which will have been collected from 

ratepayers and some deferred.  If a refund is required, or collection of deferred amounts denied, 

this could have significant financial consequences for a cash flow utility.  PGW continually 

states that it must have certain revenue increases or be in jeopardy with respect to its bond rating.  

PGW also states in this Petition, however, that it will bear the risk when it comes to early 

implementation costs.  In reality, PGW will have to turn to its ratepayers if the Commission finds 

that it should not have proceeded with these programs as proposed.  

Given the realities of the cash flow method of ratemaking, the Commission 

should take no solace in PGW’s argument that the parties would retain their right to challenge 

cost recovery.   

                                                 
4  Just to be clear, “cost recovery” here does not encompass the issue of “lost revenue recovery.”  That is a 
totally separate and distinct issue from the recovery of whatever additional monies are spent in providing expanded 
DSM activities for the residential class.   
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E. Conclusion  

In sum, the OCA is not opposed to PGW’s proposal to implement prudent and 

reasonable DSM programs.  The OCA is strongly opposed, however, to PGW’s premature 

request to implement certain programs before any of the relevant facts are known.  The presiding 

ALJ and the Commission should have the opportunity to view the totality of the DSM issues, 

including the public comments thereto before deciding this issue. 

III. ANSWER 

AND NOW comes the OCA with its ANSWER to the Petitioners’ Motion for 

Partial Summary Judgment.  The OCA specifically avers as follows: 

1.   Admitted. 

2.   Admitted. 

3.   This paragraph provides a legal conclusion to which no response is 

required. 

4.   This paragraph provides a legal conclusion to which no response is 

required. 

5.   This paragraph provides numerous legal conclusions to which no response 

is required. 

6.   This paragraph provides numerous legal conclusions to which no response 

is required.  To the extent that a response is deemed appropriate, the specific averments as to 

“no-cost energy audits” are denied.  The costs of the energy audits may not be charged to the 

participants, but will be paid by PGW’s ratepayers.   

7.    This paragraph provides numerous legal conclusions to which no response 

is required.   
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8.   This paragraph provides numerous legal conclusions to which no response 

is required.  To the extent that a response is deemed appropriate, the specific averments that 

“there can be no reasonable dispute” are denied.  By way of further answer, it is impossible at 

this early stage of the proceeding to ascertain with any certainty whether the Residential DSM 

Programs will be so similar in kind to the existing CWP program such that comparisons of the 

type made by the Petitioners could reasonably be considered as accurate. 

9.  This paragraph provides numerous legal conclusions to which no response 

is required.  To the extent that a response is deemed appropriate, the specific averments as to 

whether early implementation of the Residential DSM Programs is “in the public interest” are 

denied.  By way of further answer, the OCA is without sufficient information at this point in time 

to admit or deny that PGW has sufficient resources to engage in the DSM expansion activities it 

discusses, and whether there is sufficient vendor infrastructure to support the program as these 

questions are still being pursued through discovery in the pending base rate case. 

10.   This paragraph provides numerous legal conclusions to which no response 

is required.   

11.   This paragraph provides numerous legal conclusions to which no response 

is required.   

12.   This paragraph provides numerous legal conclusions to which no response 

is required.  As to the calculation of the benefit/cost ratios of the various programs, these 

averments are denied as the details of these calculations are still under review.     

13.   This paragraph provides numerous legal conclusions to which no response 

is required.   
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14.   This paragraph provides numerous legal conclusions to which no response 

is required.  To the extent that a response is deemed appropriate, the specific averments “will not 

prejudice any party’s right” are denied. 

15.   This paragraph provides a legal conclusion to which no response is 

required.   

16.   This paragraph provides numerous legal conclusions to which no response 

is required.   

17.   Admitted. 

18.   This paragraph provides numerous legal conclusions to which no response 

is required.  To the extent that a response is deemed appropriate, the specific averments 

contained therein as to the issue of whether or not genuine issues of material fact exist in this 

matter are denied.  By way of further answer, in the body of this document the OCA specifically 

set out and discussed numerous issues of material fact that remain in this matter and that 

accordingly preclude a grant of summary judgment. 

19.   This paragraph provides numerous legal conclusions to which no response 

is required.  To the extent that a response is deemed appropriate, the specific averments 

contained therein that relate to whether Petitioners are entitled to judgment as a matter of law are 

denied.  By way of further answer, in the body of this document the OCA discussed the reasons 

why Petitioners are not entitled to judgment as a matter of law in this matter. 

20.   Admitted, in part.  It is admitted that the Commission has the authority to 

grant Petitioners’ Motion.  It is denied, however, that the Petition of PECO referenced therein 

provides any support for Petitioners’ Motion here.  See Motion at 9-10.  The Petition of PECO is 

factually distinguishable from this case.  Most notably, the PECO case involved a unanimous 
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settlement concerning a detailed electric program pursuant to Act 129 of 2008 that was ready for 

deployment and would benefit from coordination with a Department of Energy Program that was 

launching at the same time.  Petition of PECO Energy for Approval of Its Act 129 EE&C Plan 

and Expedited Approval of its CFL Program, Docket No. M-2009-2093215 at 9 (Order Entered 

August 18, 2009) (PECO Order).     

21.   This paragraph provides numerous legal conclusions to which no response 

is required.  To the extent that a response is deemed appropriate, it is denied that the Petition of 

PECO referenced therein provides any support for Petitioners’ Motion here.  See Motion at 9-10.   

The Petition of PECO is factually distinguishable from this case.  Most notably, the PECO case 

involved a unanimous settlement concerning a detailed electric program pursuant to Act 129 of 

2008 that was ready for deployment and would benefit from coordination with a Department of 

Energy Program that was launching at the same time.  PECO Order at 9.  The averments in 

subparagraph b are specifically denied.   

22.   This paragraph provides numerous legal conclusions to which no response 

is required. 

23.   This paragraph provides numerous legal conclusions to which no response 

is required. 
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My name is David Nichols.  I am a Senior Consultant with Synapse Energy Economics. Inc., 

Cambridge, Massachusetts.  Previously, I was a Co-founder, Vice President and Director of the 

Tellus Institute for Resource and Environmental Strategies for twenty-five years.  I received an 

A.B. degree from Clark University and a Ph.D. degree from Massachusetts Institute of 

Technology. 

I have presented expert testimony in the areas of energy efficiency, renewable energy, utility rate 

design and cost allocation across the United States and Canada.  I have also worked on the 

development and implementation of numerous demand side management and energy efficiency 

plans and programs.  I have authored and co-authored publications, papers and reports on a range 

of energy-related topics including demand side management and energy efficiency. 

 

I am presently reviewing the natural gas DSM Plan submitted by PGW in the above dockets.  My 

findings and recommendations will be described in testimony on behalf of the Office of 

Consumer Advocate.  I have also reviewed the Joint Petition for Interlocutory Review of a 

Material Question and Approval of Partial Settlement recently submitted to this Commission by 

PGW and the Clean Air Council.  My statements below address the Joint Petition in the context 

of my ongoing review of the DSM Plan.   

 

I. One of the programs which the Joint Petition would implement early is the 

Comprehensive Residential Heating Retrofit Program (CRHRP), a whole house conservation 

program for existing homes that do not qualify for the Conservation Works Program (CWP).  

The CWP, the expansion of which the Joint Petition would also accelerate, is provided at no 

charge to participants.  On the other hand the CRHRP would, according page 6 of the Stipulation 
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and Partial Settlement, require participants to “…pay a subsidized fee for specified measures….”  

On the same page, the Stipulation and Partial Settlement further specifies that the “CRHRP 

targets the 40% of residential non-low income customers with the highest annual consumption of 

natural gas.”  At the present time I have the following concerns about early implementation of 

the CRHRP.   Some or all of these concerns will be raised in my testimony on behalf of the 

Office of Consumer Advocate in Docket No. R-2009-2139884.  As I am still reviewing 

discovery responses, other concerns may be raised there as well. 

1. Marketing a program which requires customer cost contributions is different from 

and potentially more difficult than marketing the CWP.  If marketing the program 

proves more difficult than Company expectations, extra energy savings expected 

from attempting to implement the program earlier than proposed in the DSM Plan 

(Exhibit JJP-6, Testimony of Mr. Plunkett, Docket No. R-2009-2139884) will be 

less than stated in the Joint Petition.  

2. Apparently the Company now proposes to launch the new CRHRP at the same 

time as it substantially expands the CWP.  I am not satisfied that the Company has 

demonstrated that the market vendor infrastructure in the region suffices to 

support participation targets for a CRHRP that is launched more or less 

simultaneously with an expanded CWP. 

3. Targeting 40% of the potential customers for the new CRHRP raises equity 

issues, as compared with an alternative approach of marketing the program 

broadly to all eligible customers. 
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4. The Company plans to install compact fluorescent lamps (CFLs) in participating 

homes, which save electricity, not gas.  Since the electric utility is operating DSM 

programs, PGW should coordinate this program with the electric utilities and 

PGW and should deliver this measure only to the extent that the costs of the 

measure are paid by the electric utility.  

5. Instead of being launched earlier than in the DSM Plan schedule, as the Joint 

Petition proposes, the CRHRP should be launched at least one-quarter year later.  

A slightly delayed launch has the following benefits. 

a. It will permit the Company to manage scaled-up delivery of CWP for a 

somewhat longer time before having to deal with launch of the CRHRP.  

b. It will increase the demand for contractor program delivery services more 

gradually. 

c. It will reduce the costs of the Company’s overall DSM plan in its first full 

year, which is desirable to assure that the plan is not too costly to 

ratepayers. 

6.   I believe it important that a new DSM Plan offer program participation 

opportunities to all customer classes.  If the CRHRP is launched before the non-

residential programs in the DSM Plan are approved (if they are), then there will 

be a new program for one class of customers only. 

7.   The Stipulation and Partial Settlement states that PGW would “leverage” other 

program funding, for example by “coordination” of PGW programs with those of 

the Energy Coordinating Agency which presently offers low-income and non-

low-income home conservation services, in order to “increase” services provided 
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(page 6).  “Leverage” is not defined, the claim that “coordination” would increase 

results is unexplained and undocumented, and, most importantly for the claim of 

urgency, the relevance of an early start to realizing the (unexplained) benefits of 

leveraging is not asserted.  When OCA asked some related discovery questions, 

attempting to understand whether any American Recovery and Reinvestment Act 

of 2009 (ARRA) monies would be lost to Pennsylvania absent an early start to 

PGW’s expanded residential DSM programs, the responses established no nexus 

between the amount of incoming ARRA funding and the timing of any new or 

expanded PGW programs.  Please see attached responses to OCA Set V, Nos. 1-9.  

 

II. At the present time I have additional concerns about the overall DSM Plan as filed in 

Docket R-2009-2139884.  I understand that to the extent these or other concerns are presented in 

my filed testimony on its behalf, the Office of Consumer Advocate would like the Commission 

to hear them before deciding on any aspect of the PGW DSM Plan. 

1.   Any rate rider for program cost recovery should not include any “lost revenue 

component” such as the Company proposes.  

2.   Though the Company’s Plan covers a five year period, the Commission should 

approve PGW gas DSM program plans and budgets year-by-year.  Since 2010 is 

largely a gearing-up year, with the actual roll-out of programs being in 2011, in 

this case the Commission could decide on the plan for 2010-2011 only. 

3.   The Company plans to ramp up to a level of annual spending which would, during 

the four full years of the plan after the initial start-up year, average about 1.5 

percent of total Company sales revenues.  In order to gain experience and be more 
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in the range of other gas utilities’ practices, the Company should ramp up gas 

DSM more slowly.  Annual DSM program budgets should not exceed one percent 

of revenues until the Company’s programs show demonstrated results. 

4.   The program which appears to have the highest benefit-to-cost ratio is the 

“premium appliance and equipment efficiency” program, which can be available 

to customers in all rate classes.  This should be rolled out earlier than the 

presently planned 3rd quarter of 2011 shown in the DSM Plan. 

 

 

 

 






















































