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ORDER GRANTING, IN PART, SPRINT’S MOTIONS 
TO COMPEL RESPONSES TO SET II INTERROGATORIES
PROPOUNDED UPON CENTURYLINK AND PTA 
I.
BACKGROUND

On or about February 5, 2010, Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively “Sprint”) filed a Motion to Compel concerning the alleged failure of United Telephone Company of Pennsylvania LLC d/b/a CenturyLink, f/d/b/a Embarq (“CenturyLink” or “CTL”) to provide full and complete responses to Sprint-CTL 2-4, 2-7, 2-8, and 2-9 (“Motion to Compel against CenturyLink”).  Due to the February 2010 blizzard, CenturyLink requested and was granted an extension in which to file an Answer, and filed a timely Answer on February 12, 2010.  


On February 9, 2010, I requested additional documentation from Sprint to assist with my review and consideration of the Motion to Compel against CenturyLink, and that information was provided the same day.  


On February 5, 2010, Sprint filed a Motion to Compel concerning the alleged failure of the Pennsylvania Telephone Association (“PTA”) to provide full and complete responses to Sprint-PTA 2-8 and Sprint-PTA 2-9 (“Motion to Compel against PTA”).  A timely Answer was filed by PTA on February 12, 2010, after a blizzard extension was also granted to PTA.



On February 9, 2010, I requested additional documentation from Sprint to assist with my review and consideration of the Motion to Compel against PTA, and that information was provided the same day.  On February 17, 2010, PTA provided further clarification of the documentation previously provided by Sprint.   


 The Sprint Motion to Compel against CenturyLink and PTA are now ready for a ruling.
II.
DISCUSSION
A.
Rules on Permissible Discovery



The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:
§ 5.321. Scope.

(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 


There are limitations on discovery, and exceptions to those limitations, as set forth in 52 Pa. Code §5.361(a) – (c):


§ 5.361. Limitation of scope of discovery and deposition.

 (a)  Discovery or deposition is not permitted which: 

   (1)  Is sought in bad faith. 

   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 

   (3)  Relates to matter which is privileged. 

   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

(b)  In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.

(c)  If the information requested has been previously provided, the answering party shall specify the location of the information.
B.
CenturyLink Responses to Interrogatories


The following are the disputed interrogatory responses:
Sprint-CTL 2-4
Is CenturyLink’s Carrier Charge cost-based, or does the Carrier Charge collect revenue in excess of the cost of the services for which it is assessed?


Parties’ positions


CenturyLink objected to this question to the extent it sought an interpretation of Commission Orders, regulations, and statutes, and therefore called for a legal conclusion.  Notwithstanding this objection, CenturyLink responded that its existing Carrier Charge was made effective by the Commission as a result of the Global Order.
  


In its Motion to Compel against CenturyLink, Sprint contended that CenturyLink’s objection was unfounded as the disputed interrogatory required a financial, not legal, analysis.  It further asserted that CenturyLink’s answer consisted of an irrelevant narrative and was unresponsive to the question of whether the Carrier Charge was currently cost-based.  Out of an abundance of caution, Sprint responded to any contention that the question sought information outside the scope of the proceeding by emphasizing that the Carrier Charge was an intrastate access charge.



In its Answer to Sprint’s Motion to Compel, CenturyLink asserted that it had fully responded to the question as posed, and that Sprint’s endeavor to transform the question into a request for a present-day cost analysis of the Carrier Charge was improper.  It contended that the question called for a yes/no answer as to whether CenturyLink’s Carrier Charge was cost-based, and that the correct answer was “No, as explained in the Global Order.”  CenturyLink further cited to the Global Order itself, which stated point blank that the Carrier Charge was not directly related to costs.  CenturyLink concluded that Sprint was not entitled to a legal interpretation from CenturyLink as to the Commission’s development of the Carrier Charge in the Global Order relative to cost recovery.

ALJ ruling


I agree with Sprint that the interrogatory requests cost support for the current Carrier Charge rather than a legal conclusion.  While CenturyLink appeared to contend in its Answer that it had already provided a straightforward “no” response to the question of whether the Carrier Charge was cost-based, I do not agree.  A definitive response was provided; however, in CenturyLink’s Answer to Motion to Compel.  CenturyLink did not provide any cost analysis because its position is as set forth by the Commission in the Global Order, that the charge is not directly related to costs.  No further response is required.
Sprint-CTL 2-7
Please describe and/or list all competitive and noncompetitive services for 



which revenue is included in CenturyLink’s Annual Report, on the Income 


Statement page under line no. 1-6.  For each line, list the services for 



which revenues or losses were included in the calculation of the figure 



listed in column b (“Current Year”) and column c (“Prior Year”).


Parties’ positions


CenturyLink objected to this question as vague (an objection which was later resolved), overbroad, unduly burdensome as requiring a special study, and irrelevant as broadly seeking information regarding all non-competitive services.  Subject to these objections, CenturyLink referenced its response to Sprint-CTL 2-3, and stated that its latest Annual Report on file with the Commission provided the total operating Pennsylvania revenues reportable for that period.  It further asserted that it maintained its records in accordance with FCC Part 32 Uniform System of Accounts and that Part 32 Accounting does not require disaggregation of revenues by “service” or by “competitive” versus “non-competitive” classification, as posed in the question.


In its Motion to Compel against CenturyLink, Sprint discounted CenturyLink’s contentions of undue burden as disingenuous, and claimed that it should be a matter of no great consequence for the person(s) responsible for Annual Report preparation and verification to identify the services for which revenues and losses were reported.  Sprint cited to 52 Pa. Code §5.361(b), and indicated that it could not itself conduct the requested study to determine what CenturyLink includes in particular sections of its Annual Reports.


In response to CenturyLink’s contention of irrelevance, Sprint asserted that the issues herein included the question of cross-subsidization of competitive ventures by protected service rates, as was included in the AT&T Complaints by reference to 66 Pa. C.S. §3011(4).  It argued that even without reference to 66 Pa. C.S. §3011(4), the request for identification of competitive and non-competitive revenue sources is relevant to issues within the scope of the proceeding; such as, e.g., whether revenues from other sources need to be considered in order to determine whether access rates are currently set too high.



In its Answer to the Motion to Compel, CenturyLink countered that Sprint was minimizing the laborious effort required to respond to the discovery and claimed that reverse engineering back through multiple billing platforms and ultimately to thousands of individual codes would be required.  It contended that such a project would require devoting several people, over many days, and supported its undue burden claim with an attached affidavit of Mark D. Hopper.  However, CenturyLink noted Sprint’s assertion that its question does no more than seek a list of the lines of business for which revenues and losses were reported.  CenturyLink contended that it could provide a listing of the accounts included in the identified portion of CenturyLink’s Income Statement of its Annual Reports and a similar listing of revenue sub-accounts for each of the line items requested in Sprint’s question.



CenturyLink also argued that Sprint had not demonstrated the relevancy of its question through reference to 66 Pa. C.S. §3011(4) or any other means.  In addition, CenturyLink asserted that Sprint had not properly preserved the issue by raising it in its direct case, and had not referenced any Sprint or CenturyLink testimony on this issue or interrogatory response which would be clarified through the provision of this data.   

ALJ ruling


In previous discovery rulings, I have generally followed an “open door” policy and permitted relevant discovery which was related to any party’s claim or defense, often demonstrated through references to prepared testimony.  The allowance of discovery should in no way be interpreted as an agreement with the position for which discovery was sought; rather, it recognizes that parties should be permitted some latitude, consistent with applicable discovery rules, to obtain the data necessary to develop their positions and respond to those of others.  


In support of its requested discovery about competitive and non-competitive lines of business for which revenues and losses were reported, Sprint asserted that AT&T raised the issue of potential access charge revenue subsidization of competitive services through its reference in the AT&T Complaints to 66 Pa. C.S §3011(4).  Upon review of these Complaints, I could find no reference to 66 Pa. C.S. §3011(4); instead, reference is made to 66 Pa. C.S. §§3011(3), (5), and (9).  See also, Order Addressing Scope of Consolidated Proceedings, pp. 23-24, adopted in relevant part by Commission Opinion and Order entered December 10, 2009 at the within docket.  However, 66 Pa. C.S. §3011(9) states that the competitive supply of services should be encouraged, and this policy could conceivably be undermined by anticompetitive pricing.  Also, in its direct testimony, Sprint raised the issue of competitive price undercutting by RLECs due to allegedly unreasonably high access charges, and this certainly implicates potential improper cross-subsidization.  See, Corrected Main Testimony of James A. Appleby, page 5.  In addition, Sprint’s witness asserted that the expansion of RLEC revenue from numerous new service offerings, including competitive services, rendered the collection of local service subsidies from inflated access charges unnecessary and anticompetitive.  See, Corrected Main Testimony of James A. Appleby, pages 3-4, 17-25.


Sprint further noted that the issue of competitive service revenues could be raised (and in fact has been raised
) by parties in support of arguments that, e.g., these revenues should be taken into account and would obviate the need for local service rate increases.  



Since RLEC competitive services and revenues have been raised as issues, I will permit the discovery as follows.  I agree that the discovery should have been submitted earlier, and that is a factor in my decision not to require reverse engineering efforts.  However, I will direct CenturyLink to provide competitive and non-competitive lines of business for which revenue and losses were included in the 2008 Annual Report, within ten (10) days of the date of this Order, unless the parties mutually agree on a different date.  At a minimum, this listing must provide the information agreed to by CenturyLink in its Answer (pp. 7-8), and any further data disaggregation which does not involve the unreasonably burdensome reverse study described by CenturyLink.
Sprint-CTL 2-8
Please provide the 2009 Biennial Network Modernization Plan Report as 



filed by your Company.


Parties’ positions


While CenturyLink initially objected to this interrogatory, it provided a redacted 2009 Biennial Network Modernization Plan Report, subject to objections.  


Sprint filed a Motion to Compel, and agreed, due to CenturyLink’s competitive concerns, to limit its Motion to the non-redacted version of the Network Modernization Investment Status (Attachment 5) to CenturyLink’s Network Modernization Plan Report (NMP).  


In its Answer to Motion to Compel, and without waiver of its various objections including an objection as to relevancy, CenturyLink agreed to provide, under confidential seal, Attachment 5 to CenturyLink’s 2009 NMP as proposed by Sprint in its Motion.

ALJ ruling


As CenturyLink has agreed to provide Attachment 5 to its 2009 NMP as requested in the Motion, I find that this matter has been resolved without the necessity of a ruling.  I will require CenturyLink to provide its response under confidential seal within ten (10) days of the date of this Order, unless the parties mutually agree on a different date.
Sprint-CTL 2-9 
Please provide the 2008 revenue CenturyLink collected from Pennsylvania 


customers derived from any and all services, other than local exchange 



service, which services use or rely on the facilities owned or controlled by 



CenturyLink and used to provision regulated telephone services.  (For the 



purposes of reference, the data requested is the same category of data that 



ALJ Colwell ordered to be produced in her September 30, 2008 Order).


Parties’ positions



CenturyLink objected to this question as vague (an objection which was later resolved), unduly burdensome as requiring a special study (an objection that was later withdrawn), irrelevant as beyond the scope of this proceeding, and as raising matters which have already been litigated before ALJ Colwell. 


 In its Motion to Compel against CenturyLink, Sprint responded to the unresolved objections of relevancy and re-litigation as follows.  As to relevancy, Sprint contended that since cross-subsidization was an issue (see previous discussion related to Sprint-CTL 2-7) evidence of revenues generated from competitive services was obviously relevant, and perhaps was even more relevant when they are generated over common facilities.  It argued against limitations on discovery concerning factors which would be relevant to a determination of the appropriate level of switched access charges, such as competitive revenues derived from jointly-used facilities or total company revenues or a subset thereof.      


In regard to re-litigation, Sprint indicated that there likely will be commonality between the evidence used to support parties’ positions before ALJ Colwell and the relevant evidence in the instant phase of the proceeding.  However, Sprint emphasized that such commonality did not equate in any way to re-litigation, as similar evidence could be relevant to any number of separate and distinct issues within related dockets.



In its Answer to Motion to Compel, CenturyLink contended that Sprint had failed to provide linkage between any specific Commission-identified or Sprint-identified issue and its requested discovery.  CenturyLink claimed that it could not find one pleading submitted by Sprint in which cross-subsidization or Section 3016(f)(1) of the Public Utility Code, 66 Pa. C.S. §3016(f)(1) (prohibiting cross-subsidization), had been mentioned, and that its due process rights were seriously impacted by this new issue at this late date.  CenturyLink further argued that Sprint’s Motion to Compel contained an improperly expansive view of discovery and was inconsistent with Sprint’s own failure to preserve the issue of cross-subsidization in this proceeding.


In addition, CenturyLink asserted that the use of RLEC assets and facilities for both regulated and non-jurisdictional services was specifically requested by the Commission to be addressed as an issue in ALJ Colwell’s phase of the proceeding, and that Sprint was not entitled to re-litigation.


ALJ ruling  


For the reasons previously discussed in my ruling concerning Sprint-CTL 2-7, above, I find that the issue of cross-subsidization is within the scope of this proceeding and that the disputed discovery is reasonably related to this issue and similar claims.  Furthermore, the joint usage of facilities has also been specifically raised as an issue herein.  In direct testimony submitted by Comcast on November 30, 2009, at page 13, Michael D. Pelcovits states as follows:

[M]ost – if not all – of the RLECs have diversified into many unregulated services that provide a substantial and growing percentage of their revenue and profits.  Since these services are provided over many of the same facilities and use many of the same resources as the regulated telecommunications services, it makes even less sense to require an offsetting local rate increase designed to neutralize the effect of access charge reductions.
In addition, Sprint submitted the Corrected Main Testimony of James A. Appleby, on July 6, 2009, which included the following at page 3-4:

Access prices were historically inflated as a mechanism to subsidize the price of basic local service in a regulated monopoly setting.  But this interplay between local service rates and intrastate access service rates was established long before LECs developed the ability to collect revenues from numerous other services provisioned over the same network on which they provide local exchange and exchange access services.  The RLECs, within their service territories, now offer wireline long distance, numerous new calling features, broadband and video services.  These services are often bundled together to provide the consumer’s complete service needs.  The average revenue per customer the RLECs collect continues to expand.  The historic trend of retail revenue growth and the potential for further growth in the future makes the collection of subsidies from competing carriers in the form of grossly inflated access rates unnecessary and anticompetitive.


As noted in the above excerpts, the issue of revenues and profits from non‑jurisdictional services provided over the same facilities as regulated services was specifically raised many months ago.  This testimony was sufficient to place CenturyLink and other parties on notice of the issue and serves to dispel CenturyLink’s claims of due process violations.  


I do not find that inclusion of common usage of facilities for both regulated and non-jurisdictional services as an issue in ALJ Colwell’s proceeding precludes consideration of that matter in this case.  ALJ Colwell appears to have considered record evidence on that issue in support of her newly recommended policy direction for the PA USF (i.e., funds should target need rather than simply subsidizing companies).  In the instant proceeding, similar evidence would be utilized for determining the appropriate level of access charges (in view of contentions that such charges could subsidize competitive ventures) and any corresponding local service rate increases. 


Accordingly, I will grant Sprint’s Motion to Compel against CenturyLink with respect to Sprint-CTL 2-9, and will direct CenturyLink to provide a full and complete response within ten (10) days of the date of this Order, unless the parties mutually agree on a different date.
C.
PTA Responses to Interrogatories


The following are the disputed interrogatory responses:
Sprint-PTA 2-8
Please provide the 2009 Biennial Network Modernization Plan Report as filed for each PTA company.


Parties’ positions


PTA objected to this question as calling for a legal conclusion (this objection was apparently inadvertent), outside the scope of the proceeding and therefore irrelevant, and competitively sensitive.  Subject to its objections, PTA referenced the public versions of its various Network Modernization Plans (NMPs) that were on file with the Commission and available for inspection and copying.


In its Motion to Compel against PTA, Sprint responded to the contentions of irrelevancy by essentially repeating its previous arguments (see Sprint Motion to Compel against CenturyLink) that the requested information was related to the issue of cross-subsidization of competitive services (e.g. broadband services) with non-competitive revenues.  Sprint responded to the issue of competitive sensitivity by indicating that it had been compelled to produce responses to a number of questions over objections that the information sought was competitively sensitive.  It further noted that Sprint was bound by the Protective Order in the instant docket, so any information produced would be given due protection.  Finally, Sprint observed that competitive sensitivity was not a valid reason for rejecting discovery.  However, in response to PTA’s competitive concerns, Sprint agreed to limit its discovery request to the production of a non-redacted Network Modernization Investment Status (Attachment 5) and totals by category, not by speed (i.e. only the bottom row for each table), on the DSL status sheets (Attachment 3).  At my request, Sprint provided a sample redacted Attachment 5 and also DSL sheets with the requested totals circled.  PTA responded with copies of what it considered to be more representative versions of these documents. 


In its Answer to the Motion to Compel, PTA asserted, first of all, that Sprint had waived any discovery of the requested information as it had not sought to compel responses to substantially similar questions in Sprint’s Set I discovery to PTA, questions 13 and 14, served on June 30, 2009, and objected to by PTA.  It asserted that Sprint’s revitalization of these broadband deployment questions in Sprint-PTA 2-8 was now untimely and therefore prejudicial to PTA’s due process rights and should be rejected.  It contended that the issue of cross-subsidization was not an issue in this phase of the proceeding, and that neither Sprint nor any other interexchange carrier (IXC) had raised the matter in their prima facie cases. 


PTA further emphasized the highly confidential nature of the information sought in the non-redacted Attachment 5 and DSL sheets.  According to PTA, Sprint, which is a competitor, would be able to determine each PTA Company’s broadband investment per line and in some instances per locale, and specifically its DSL broadband penetration levels.  It contended that this information is specifically protected from disclosure under the terms of a different Protective Order than is applicable herein, and that Sprint had not executed a non-disclosure agreement under that separate Order.  It cited to a Commission Order entered May 5, 2009, at the PTA Companies’ collective Chapter 30 dockets as acknowledging that DSL and broadband information provided on an exchange-by-exchange basis was particularly competitively sensitive due to the possibility of customer “cherry-picking,” and that aggregate deployment data was publicly available and not competitively sensitive.  


PTA offered to Sprint the information which had been determined by the Commission in the May 5, 2009 Order to be public, which was “overall, company-wide broadband and DSL availability; total access line counts or, alternatively, total numbers of residential or business customers served; general information about availability for DSL service by exchange; and general information contained in the executive summary.”  It argued that, in view of the dubious relevance of the requested information to this proceeding, the balance should swing in favor of not compelling disclosure of this highly confidential information, even under the terms of the Protective Order herein.

ALJ ruling 


For the reasons previously discussed in my ruling concerning Sprint-CTL 2-7, above, I find that the issue of cross-subsidization is within the scope of this proceeding and that the discovery request concerning Highly Confidential Attachment 5 (network modernization investment by company) is reasonably related to cross-subsidization and similar anticompetitive claims.  I note further that in testimony served on January 20, 2010, PTA witness Gary Zingaretti specifically discussed the loss of RLEC revenue attributable to various IXC positions herein, and stated that “[t]he RLECs use this money, earned under federal regulations and their Chapter 30 Plans, to maintain and improve their networks, the only network that guarantees voice and broadband access for all.”  Zingaretti direct, pp. 17-18.  Opponents must have the opportunity to test the veracity of this claim through discovery.  


In response to PTA’s contentions that the discovery in Sprint-PTA 2-8 was untimely and/or has been waived, I note that, as stated above, the issue of competitive price undercutting by RLECs due to allegedly unreasonably high access charges was raised by Sprint in testimony served on July 6, 2009, and this certainly implicates potential improper cross-subsidization.  See, Corrected Main testimony of James A. Appleby, page 5.  This testimony was sufficient to place PTA and other parties on notice of the issue and serves to dispel PTA’s contentions of due process violations.  I also conclude that the disputed discovery is not identical to the previously-withdrawn Sprint interrogatories in Sprint-PTA 1-13 and 14,
 and, in any event, I have not been convinced by PTA that the withdrawal of an interrogatory through failure to file a motion to compel (particularly under the 3-day rule then applicable for filing of motions to compel) somehow precludes all future discovery on that issue.


I have also not been convinced, however, that the provision of DSL information on an exchange-by-exchange basis is relevant to the issues; nor am I absolutely certain that Sprint has requested this disaggregated data based upon its discovery modification and Attachment 3 columns which were circled to elucidate its request.  It appears to me that the provision of publicly available aggregate data on DSL service, as noted above, would be sufficient to support or dispel concerns about competitive subsidization or noncompliance with the broadband obligations attested to by Mr. Zingaretti.  


Accordingly, I will grant the motion to compel with respect to the non-redacted Attachment 5 of the PTA Companies’ NMP Plans, consistent with applicable Protective Orders,
 and deny it with respect to Attachment 3 (DSL sheets) to the extent the requested information is not publicly available.  PTA is not required to compile publicly available information into one spread sheet as Sprint is certainly capable of performing that task.  If for some reason the information purported to be publicly available is not available, the parties are directed to “meet and discuss” so that the information can be provided in a timely manner.  All information in response to this interrogatory must be provide within ten (10) days of the date of this Order, unless a different date is mutually agreed upon by the parties.  
Sprint-PTA 2-9 
Please provide the 2008 revenue PTA collected from Pennsylvania customers derived from any and all services, other than local exchange service, which services use or rely on the facilities owned or controlled by PTA and used to provision regulated telephone services.  (For the purposes of reference, the data requested is the same category of data that ALJ Colwell ordered to be produced in her September 30, 2008 Order).

Parties’ positions


PTA objected to this question as irrelevant, unduly burdensome as requiring a special study (an objection that was apparently not pursued), and as raising matters previously litigated before ALJ Colwell.


In its Motion to Compel against PTA, Sprint essentially responded to PTA’s contentions of irrelevancy and re-litigation of issues in the same manner as it had responded to CenturyLink’s objections concerning the identical question (see Parties’ positions regarding Sprint-CTL 2-9, above).  In summary, Sprint argued that the question was relevant to the issue of cross-subsidization and that commonality of evidence did not equate to re-litigation of issues.  


In its Answer to Motion to Compel, PTA made the same arguments as to waiver, untimeliness and prejudice that it had raised with respect to Sprint-PTA 2-8 (see previous discussion of PTA’s position, incorporated herein by reference).  It further contended that the interrogatory, which concerned jointly used facilities, was not relevant to the issues in this phase of the case as it had been specifically included by the Commission as an issue in ALJ Colwell’s phase of the proceeding.  PTA pointed to Sprint’s listing of previously-adjudicated issues in its Prehearing Memorandum as an acknowledgement by Sprint that the joint usage of facilities for both regulated and non-jurisdictional services was previously adjudicated before ALJ Colwell.


ALJ ruling


For the reasons previously discussed in my ruling as to Sprint-CTL 2-7 and 2-9, I find that the issues of cross-subsidization and joint usage of facilities as implicated in Sprint-PTA 2-9 are within the scope of this proceeding.  These issues were raised by parties in testimony which was provided several months ago, and provided notice sufficient to dispel PTA’s contentions of due process violations.  I also conclude, in response to PTA’s claims of waiver, that the disputed discovery is not identical to the previously-withdrawn Sprint interrogatories in Sprint-PTA 1-13 and 14.  In any event, I have not been convinced by PTA that the withdrawal of an interrogatory through failure to file a motion to compel (particularly under the 3-day rule then applicable for filing of motions to compel) somehow precludes all future discovery on that issue.



Also, for the reasons previously stated in my ruling concerning Sprint-CTL 2-9, I do not find that inclusion of common usage of facilities as an issue in ALJ Colwell’s proceeding precludes consideration of that matter in this case.


Accordingly, I will grant Sprint’s Motion to Compel against PTA with respect to Sprint-PTA 2-9, and will direct PTA to provide a full and complete response within ten (10) days of the date of this Order, unless the parties mutually agree on a different date.

III.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That Sprint’s Motions to Compel Responses to Set II Interrogatories Propounded Upon CenturyLink and PTA, filed on February 5, 2010, concerning Sprint-CTL 2-4, 2-7, 2-8, and 2-9; and Sprint-PTA 2-8 and 2-9, are granted, in part, and denied, in part, consistent with the discussion in this Order.


2.
That the required responses to Sprint-CTL 2-7, 2-8, and 2-9; and Sprint-PTA 2-8 and 2-9, shall be provided, consistent with applicable Protective Orders,  no later than ten (10) days from the date of this Order, unless a different date is mutually agreed upon by the parties.



3.
That if the DSL information permitted herein is not publicly available, the parties shall “meet and discuss” so as to make this information available to Sprint no later than ten (10) days from the date of this Order, unless a different date is mutually agreed upon by the parties.

Dated:  February 22, 2010



___________________________________








Kandace F. Melillo
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	� 	Sprint mentioned that one of the issues within the scope of this case was whether the PA Universal Service Fund (PA USF) should be reduced or eliminated as a matter of policy and/or law.  In my Order Addressing Scope of Consolidated Proceedings at page 14, adopted in relevant part by Commission Opinion and Order entered December 10, 2009 at the within docket, I ruled that this issue of policy had been adjudicated by ALJ Colwell in her recent RD and should not be relitigated absent extraordinary circumstances.  However, parties are not thereby precluded from addressing linkages between access reform, the PA USF, and revenue neutrality.  Ordering Paragraph #5 of the Commission’s August 2009 Order at the instant docket. 


	� 	See, e.g., Appleby Corrected Main Testimony, pp. 24-25; Pelcovits Direct Testimony, pp. 13-18.


	� 	Pursuant to 52 Pa. Code §5.342(g), if a motion to compel is not filed within 10 days of service of the objection (modified to 3 days in the expedited phase of the AT&T Complaint cases), the objected to interrogatory will be deemed to be withdrawn.


	�	 To the extent this information must be provided under a separate Protective Order applicable to Chapter 30 Plans (based upon the Commission’s May 5, 2009 Order), then Sprint should take the necessary steps to comply so that the non-redacted information in Attachment 5 may be provided to it.  I remind all parties, however, that the more restrictive “highly confidential” category for competitively sensitive information has been included in the Protective Order issued at the instant docket and should provide appropriate nondisclosure protection.  
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