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HISTORY OF THE PROCEEDING

On October 15, 2008, Pennsylvania Governor Edward Rendell signed into law House Bill 2200, or Act 129 of 2008 (Act 129).  In compliance with the provisions of the smart meter technology portion of Act 129, 66 Pa.C.S.A. § 2807(f) and (g), the Pennsylvania Public Utility Commission (Commission) directed jurisdictional electric distribution companies with greater than 100,000 customers to submit for approval a smart meter plan.  Smart Meter Procurement and Installation, Docket Number M-2009-2092655, Implementation Order, adopted June 18, 2009, entered June 24, 2009.
The Implementation Order provided a schedule for plan submission and approval that included an opportunity for comments, a technical conference, and an evidentiary hearing.  The Implementation Order also directed that an Initial Decision on each of the affected companies’ smart meter plans be issued on or before January 29, 2010.

In accordance with the Implementation Order, on August 14, 2009, PPL Electric Utilities Corporation (PPL) filed and served its Petition for Approval of Smart Meter Plan (Petition) and its Smart Meter Plan (Plan), Docket Number M-2009-2123945.
By Notice dated August 18, 2009, an Initial Prehearing Conference (Prehearing Conference) was scheduled for September 28, 2009, and the case was assigned to me.
On August 20, 2009, the Commission’s Office of Trial Staff (OTS) filed and served a Notice of Appearance.

By Hearing Cancellation/Reschedule Notice dated August 21, 2009, the Prehearing Conference was rescheduled to September 29, 2009.

On August 28, 2009, the Office of Consumer Advocate (OCA) filed and served a Notice of Intervention and Public Statement.
On August 29, 2009, Notice of the filing of the Petition was published in the Pennsylvania Bulletin.  This notice required that comments addressing the Plan be filed by September 25, 2009.  The notice also included the Hearing Cancellation/Reschedule Notice dated August 21, 2009.

As is my usual custom, I issued a Prehearing Conference Order dated September 1, 2009.  The Prehearing Conference Order, among other things, provided a proposed litigation schedule and required parties to file and serve a prehearing memorandum by September 25, 2009, specifying the minimum information to be included.

By Notice of Technical Conference dated September 9, 2009, a Technical Conference was scheduled for October 6, 2009, to be presided over by Administrative Law Judge (ALJ) Kandace F. Melillo.  Because unsworn statements would be permitted, it was necessary to have someone other than the assigned presiding officer conduct the Technical Conference.
Under cover letter dated September 14, 2009, PPL served the written direct testimony, and accompanying exhibits, if any, of its potential witnesses.
On September 18, 2009, the Commonwealth of Pennsylvania, Department of Environmental Protection (DEP) and the PP&L Industrial Customer Alliance (PPLICA) each filed and served a Petition to Intervene (individually, “Intervention Petition”; collectively; “Intervention Petitions”).
On September 25, 2009, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, “Constellation”) and the Pennsylvania Association of Community Organizations for Reform Now (ACORN) each filed and served a Petition to Intervene (individually, “Intervention Petition”; collectively, “Intervention Petitions”).

Also on September 25, 2009, the Office of Small Business Advocate (OSBA) filed and served a Notice of Intervention, Public Statement, and Notice of Appearance.

Also on September 25, 2009, PPL, OTS, OCA, DEP, PPLICA, Constellation, ACORN. and OSBA each filed and served a Prehearing Memorandum.
The Prehearing Conference occurred as scheduled on September 29, 2009.  PPL, OTS, OCA, DEP, PPLICA, Constellation, ACORN. and OSBA each appeared by their respective legal counsel.  No objection was made to any of the previously filed Petitions to Intervene; consequently they were each granted.  A schedule for the litigation of the case was adopted, as were modifications to some of the Commission’s discovery rules.  The parties were reminded that unless properly presented as evidence nothing that transpired at the Technical Conference would be used in deciding this case.  A transcript of the proceeding containing 22 pages was produced.
By Scheduling And Briefing Order dated September 29, 2009, the litigation schedule established at the Prehearing Conference was confirmed.

By Hearing Notice dated September 30, 2009, an Initial and further Evidentiary Hearing was scheduled for November 3 and 4, 2009.

By Order Granting Petitions To Intervene dated October 5, 2009, DEP, PPLICA, Constellation, and ACORN were each admitted as a party intervenor in the case.

By letter dated October 7, 2009, PPLICA identified Richard Baudino as a potential witness on its behalf at the Initial and further Evidentiary Hearing.
Under cover letters dated October 9, 2009, OTS, OCA, PPLICA, Constellation, and ACORN served the written direct testimony, and accompanying exhibits, if any, of their respective potential witnesses.  Neither DEP nor OSBA served written direct testimony.
Under cover letters dated October 26, 2009, PPL and OTS served the written rebuttal testimony, and accompanying exhibits, if any, of their respective potential witnesses.  OCA, DEP, PPLICA, Constellation, ACORN and OSBA did not serve written rebuttal testimony.
On October 29, 2009, Carl J. Zwick, Esquire, entered his appearance on behalf of PPLICA.

Under cover letters dated October 30, 2009,OTS, OCA, and PPLICA served the written surrebuttal testimony, and accompanying exhibits, if any, of their respective potential witnesses.  PPL, DEP, Constellation, ACORN. and OSBA did not serve written surrebuttal testimony.

Under cover letter dated November 2, 2009, PPL served a written outline of the rejoinder testimony of its potential witnesses.
The Initial and further Evidentiary Hearing convened as scheduled on November 3, 2009.  PPL, OTS, OCA, DEP, PPLICA, Constellation, ACORN. and OSBA each appeared by their respective legal counsel.  By agreement of the parties a number of the previously served written testimonies, and accompanying exhibits, if any, were admitted into evidence by stipulation, with cross-examination of the sponsoring witness waived by all parties.  The statements admitted by stipulation are PPL Statement No. 4-R, OCA Statements Nos. 1; 2; 1-S; and 2-S, PPLICA Statements Nos. 1 and 1-S, ACORN Statement No. 1, and Constellation Statement No. 1.  PPL Exhibits Nos. 1 (Petition) and 2 (Plan) were both admitted into evidence without objection.  PPL presented three witnesses for cross-examination.  These witnesses sponsored PPL Statements Nos. 1, 2, 3, 1-R, 2-R, and 3-R, all of which were admitted into evidence.  OTS presented one witness for cross-examination.  This witness sponsored OTS Statements Nos. 1, 1-R, and 1-SR, and OTS Exhibits Nos. 1-R and 1-SR, all of which were admitted into evidence.  OCA Cross-examination Exhibit No. 1 was also admitted into evidence.  A transcript of the proceeding containing 130 pages (numbered 64 through 194) was produced.  The Initial and further Evidentiary Hearing was completed on November 3, 2009, so that the additional scheduled day of November 4, 2009, was canceled.
Under cover letter dated November 12, 2009, George Jugovic, Jr., Esquire, withdrew his appearance on behalf of DEP.

Under cover letters dated December 4, 2009, PPL, OTS, OCA, DEP, PPLICA, and Constellation each filed and served a Main Brief.  ACORN and OSBA did not file and serve Main Briefs.
Under cover letters dated December 18, 2009, PPL, OTS, OCA, PPLICA, Constellation, and ACORN each filed and served a Reply Brief.  DEP and OSBA did not file and serve Reply Briefs.
Under cover letter dated January 8, 2010, Scott Perry, Esquire, withdrew his appearance on behalf of DEP.

The record in this case closed at 4:30 p.m. on December 18, 2009.
FINDINGS OF FACT
1.
On August 14, 2009, PPL filed its Petition for approval of its Plan with the Commission pursuant to section 2807(f)(1) of the Public Utility Code (Code), 66 Pa.C.S.A. 
§ 101 et seq., and pursuant to the Implementation Order entered by the Commission at Docket Number M-2009-2092655.
2.
In 2002, PPL began the full-scale deployment of an advanced meter infrastructure (AMI) system for all of its customers.  By 2004, the deployment was complete and the Company had installed smart meters for all of its metered customers.
3.
PPL’s AMI system consists of meters, communications, infrastructure, computer services and applications that allow PPL to remotely read the meters for all of its customers.

4.
In 2005, PPL expanded upon the capabilities of its AMI system by installing a Meter Data Management System (MDMS).

5.
Since all of PPL’s metered customers currently have advanced meters installed at their service locations, PPL’s Plan proposes to study, test and pilot applications which enhance and expand upon the capabilities of its current advanced meter infrastructure.

6.
Rather than replace its AMI system at an estimated cost of $380 million-$450 million, PPL proposes to conduct a series of evaluations and pilot programs to test and enhance its existing AMI system.

7.
In its Plan, PPL proposes to use the 30-month grace period set forth in the Commission’s Implementation Order to conduct a series of pilot programs and technology evaluations.

8.
In order to demonstrate compliance with the 6 minimum capabilities set forth in the Commission’s Implementation Order and further evaluate the 9 additional capabilities identified in the Implementation Order, PPL has proposed 15 pilot programs.

9.
The objectives of these efforts are to extend the capabilities of the current AMI deployment to meet the capabilities set forth in the Implementation Order and to further enhance the AMI system so that customers are better able to use the system to conserve energy and to enhance the system for providing better reliability.

10.
PPL estimates that the cost of these studies will be approximately $16.4 million.  If justified by the results of the pilot programs and the technology evaluations, PPL intends to deploy the additional capabilities and alternative technologies.  The incremental cost of this deployment will be approximately $45.6 million, for a total cost over the five year period of approximately $62 million.

11.
PPL agrees to conduct semi-annual collaborative meetings with interested parties to develop additional pilot program details and to discuss what information should be gathered and evaluated during the pilot process.

12.
PPL proposes to identify pilot program decisions during the upcoming 6 months period prior to the initial stakeholder meeting and seek input on those decisions at the first stakeholder meeting.

13.
The semi-annual collaborative meetings are sufficient for obtaining input from the parties, reviewing the progress of ongoing pilot programs and providing results of pilot programs to participants.

14.
PPL agrees to establish a separate cost recovery mechanism for smart meter costs, that is, a reconcilable smart meter surcharge.

15.
PPL proposes to base its return component on the capital structure and cost of capital allowed in its most recent fully litigated distribution rate case.

16.
A return on equity (ROE) based upon a specific methodology to be developed in a generic proceeding does not rely on PPL’s actual cost of equity.

17.
The Commission has not indicated that it intends to establish a generic proceeding to establish ROEs for smart meter costs.

18.
PPL’s proposal to use company-specific data, from a single adjudicated proceeding, that has been reviewed and approved by the Commission will produce a more accurate reflection of PPL’s capital costs.

19.
Quarterly adjustments to PPL’s smart meter cost recovery mechanism are unnecessary because PPL’s Plan costs are relatively small, should be incurred on a fairly predictable schedule and will not be affected by shopping.

20.
It is appropriate to minimize the number of rate adjustments, where possible, to reduce customer confusion.

21.
Pursuant to Act 129, PPL can recover smart meter technology costs on a full and current basis through a reconcilable automatic adjustment clause under 66 Pa.C.S.A. § 
1307.

22.
Under 66 Pa.C.S.A. § 1307(f)(5), refunds to customers for over-collections shall be made with interest at the legal rate of interest plus 2 percent and recoveries from customers for under-collections shall be made with interest at the legal rate of interest.
23.
Pursuant to 41 P.S. § 202, the “legal rate of interest” refers to the rate of interest of 6 percent per annum.
24.
PPL has agreed to establish a separate smart meter technology reconcilable surcharge, appearing as a separate line item on its bills, to recover its reasonable and prudent costs of providing smart meter technology.
25.
Pursuant to the Implementation Order, PPL must allocate smart meter technology costs to the classes that receive the benefit from such costs.  Any costs that can be clearly shown to benefit solely one specific class should be assigned wholly to that class.  Those costs that provide benefit across multiple classes should be allocated among the appropriate classes using reasonable cost of service practices.

26.
PPL has proposed four classes for its cost recovery mechanism, Residential, Small Commercial & Industrial (Small C&I), Large C&I - primary voltage (Large C&I Primary), Large C&I - transmission voltage (Large C&I Transmission).

27.
PPL’s Plan adheres to the requirements of the Act by proposing to recover the direct costs of new smart meter programs directly from the customers who benefit from the applications, while all other non-direct common costs are assigned based on the ratio of direct costs assigned to the class, divided by direct costs for the entire system.

28.
The primary program allocated to the full Large C&I class is for a wireless system enhancement.

29.
The costs incurred by PPL for the wireless system enhancement do not vary based on the demand or energy usage of the Large C&I customers.

30.
The costs of the smart meter plan are categorized as meter investment.
31.
Meter investment was allocated on a customer basis in PPL’s last Cost of Service Study.

32.
PPL’s Plan provides for customer authorization of release of customer information to electric generation suppliers (EGSs) by way of a web-based release form.
33.
PPL’s Plan provides access to a customer’s individual account information by way of PPL’s “Energy Analyzer”.

34.
 If a customer provides the customer’s password and account number to an EGS or other third-party supplier (TPS), the EGS or TPS can access the customer’s individual account information.
35.
PPL meters deployed to Large C&I customers capture 15-minute interval data that is stored in a repository and made available to customers and their designated EGSs and TPSs.
36.
PPL meters deployed to Small C&I customers are capable of capturing 15-minute interval data and communicating that data for storage and use but would require upgrades to make such data available to the customers and their designated EGSs and TPSs.

37.
Pursuant to the Implementation Order, PPL’s Plan must support the capability of providing 15-minute interval data to customers, EGSs, TPSs, and the regional transmission organization (RTO) on a daily basis, consistent with the data availability, transfer and security standards adopted by the RTO.

38.
PPL’s Plan includes a Feeder Meter pilot program.
39.
Feeder meters are devices that monitor the total flow of energy on a radial distribution line from a substation, not the branch flow of energy to a particular customer as measured by an individual meter.
40.
Feeder meters provide no information to an end user customer.
41.
The installation of feeder meters does nothing to help an end user customer either conserve energy or shift load.

42.
PPL’s Plan includes a service limiting pilot program.
43.
PPL’s service limiting pilot program allows customers to choose an amperage level and limit their service to that level.
44.
With respect to the service limiting pilot, PPL agrees to exclude low-income households with the following:  (1) children 12 years or under; (2) adults 62 years or older; or (3) households that have obtained a medical certification under the Commission’s Chapter 56 regulations.

45.
PPL’s Plan includes a pre-pay metering pilot program.

46.
PPL’s pre-pay metering pilot program allows customers to pre-pay for their electric service.
47.
Participation by customers in both PPL’s service limiting pilot program and pre-pay metering pilot program will be on a strictly customer volunteer basis.

48.
PPL’s Plan includes a remote disconnect/reconnect pilot program.

49.
The potential benefits of a remote disconnect/reconnect program include the avoidance of electricity consumption when properties are vacant, the elimination of the need to dispatch personnel to disconnect and reconnect meters, and the support of emergency load reductions.
50.
With respect to the remote disconnect pilot, PPL will not use this program for involuntary terminations.

51.
PPL’s Plan includes a direct access to pricing information pilot program.

52.
PPL’s direct access to pricing information pilot program will test and evaluate different ways to provide customers with direct access to and use of price and consumption information through in-home displays, automatic text messages, and e-mails.
53.
PPL’s Plan includes an automatic control of consumption pilot program.

54.
PPL’s automatic control of consumption pilot program will test and evaluate PPL’s ability to control end-use customer equipment through PPL’s AMI system.
55.
An automatic control of consumption program has potentially substantial benefits such as allowing customers to shed load during peak pricing periods and allowing PPL to shed load during emergencies.

56.
 PPL will conduct a home area network (HAN) pilot trial incorporating IEEE 802.15.4 Zigbee communications to evaluate the costs and benefits of providing HANs to customers.

57.
PPL will work with interested parties to develop additional details and procedures regarding each of the Plan pilot programs and to evaluate the cost effectiveness of each of the Plan pilot programs, including the semi-annual collaborative meetings.
58.
PPL will, to the extent reasonably possible, incorporate the means to obtain cost and benefit information on a customer class basis and broken down by category into each Plan pilot program.

59.
PPL will, to the extent reasonably possible, collect and present to collaborative participants prior to the first semi-annual collaborative meeting additional information regarding the data to be collected, methodologies for selecting pilot program participants and control groups, the collection of baseline data, and the presentation of results.
60.
PPL’s existing AMI is capable of bidirectional communication.

61.
PPL’s existing AMI records electricity usage on at least an hourly basis.

62.
PPL’s existing AMI provides customers with direct access to and use of price and consumption information.
63.
PPL’s AMI directly provides customers with information on their hourly consumption.

64.
PPL’s AMI supports the automatic control of consumption by the customer, by PPL, or by a third-party.

65.
PPL’s website provides customers with actual day-ahead and real-time pricing information, including historical day-ahead and real-time prices.

66.
PPL’s existing AMI system is capable of offering Time-of-Use (TOU) rates and real-time price programs.
67.
 PPL currently has a TOU program for residential and Small C&I customers being litigated before the Commission, PPL Electric Utilities Corporation Supplement No. 71 to Tariff Electric Pa. P.U.C. No. 201 Proposed Time-of-Use Rate Option, Docket Number R-2009-2122718.
68.
Starting January 1, 2010, PPL is offering a real-time default service option for Large C&I customers.

69.
PPL will evaluate whether to further implement the enhanced functionalities included in the pilot programs if the pilot programs provide incremental benefits to customers above the costs of implementing the enhancement.

70.
PPL does not intend to fully install all capabilities, where the capability may not be cost-effective, where technology may evolve or where the capability may not be desired by all customers.

71.
PPL estimates that the cost of the Plan will add approximately $0.75 to the monthly bill of residential customers.

72.
PPL’s universal service programs (OnTrack, WRAP and Operation HELP) have all been in place for many years, and PPL has taken steps to increase its funding for these programs.

73.
PPL’s CAP program, which is called “OnTrack,” was developed and implemented in accordance with not only the Commission’s CAP Policy Statement, but also with PPL’s three-year Universal Service & Energy Conservation Plan that the Commission reviewed and approved.

74.
PPL’s Plan will have no impact on customers’ eligibility for or participation in OnTrack and, therefore, low-income customers will continue to be protected by the Company’s OnTrack program.

75.
There are a substantial number of PPL’s low-income customers who have high usage and may benefit from learning more about the opportunities to shift usage without affecting their health and safety.

76.
PPL has no enrollment limit for OnTrack and refers over 10,000 customers monthly to the program.

77.
To enroll every low-income customer in CAP would increase PPL’s costs by hundreds of millions of dollars annually, which would be recovered exclusively from residential customers.

78.
PPL’s current plan allows the OnTrack agencies to identify and select one of four payment options that best matches the customer’s ability to pay.

79.
The approach of using a mix of OnTrack payment options has been successful for PPL, as evidenced by the fact that 80 percent of OnTrack participants pay their bills monthly.

80.
PPL’s current three-year Universal Service and Energy Conservation Plan provides a maximum percent of income payment option of 6% for non-heating customers and 11% for heating customers.

81.
If a customer appears to qualify for OnTrack (income at or below 150 percent of poverty and payment troubled), PPL’s Customer Service Representative (CSR) uses an automated system to refer customers to the program.

82.
All customers will be educated about the pilot programs before voluntarily signing up for them.

DISCUSSION

Of the eight parties to this case, only DEP takes the position that PPL’s Plan should be disapproved.  OSBA takes no position on Plan approval at all.  Neither DEP nor OSBA presented any evidence of its own, though DEP’s attorney did engage in some slight cross-examination of two of PPL’s witnesses.  DEP only filed a Main Brief, while OSBA filed neither a Main nor a Reply Brief.  The remaining parties, excluding PPL itself, all take the position that PPL’s Plan should be approved, albeit with modifications.  I find that some of the modifications are meritorious and will approve PPL’s Plan as modified in this Initial Decision.
Act 129 provides, in relevant part:
(f) Smart meter technology and time of use rates.--
(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a smart meter technology procurement and installation plan with the commission for approval.  The plan shall describe the smart meter technologies the electric distribution company proposes to install in accordance with paragraph (2).

(2) Electric distribution companies shall furnish smart meter technology as follows:

(i) Upon request from a customer that agrees to pay the cost of the smart meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

(3) Electric distribution companies shall, with customer consent, make available direct meter access and electronic access to customer meter data to third parties, including electric generation suppliers and providers of conservation and load management services.

(4) In no event shall lost or decreased revenues by an electric distribution company due to reduced electricity consumption or shifting energy demand be considered any of the following:

(i) A cost of smart meter technology recoverable under a reconcilable automatic adjustment clause under section 1307(b), except that decreased revenues and reduced energy consumption may be reflected in the revenue and sales data used to calculate rates in a distribution rate base rate proceeding filed under section 1308 (relating to voluntary changes in rates).

(ii) A recoverable cost.

(5) By January 1, 2010, or at the end of the applicable generation rate cap period, whichever is later, a default service provider shall submit to the commission one or more proposed time-of-use rates and real-time price plans. The commission shall approve or modify the time-of-use rates and real-time price plan within six months of submittal. The default service provider shall offer the time-of-use rates and real-time price plan to all customers that have been provided with smart meter technology under paragraph (2)(iii). Residential or commercial customers may elect to participate in time-of-use rates or real-time pricing. The default service provider shall submit an annual report to the price programs and the efficacy of the programs in affecting energy demand and consumption and the effect on wholesale market prices.

(6) The provisions of this subsection shall not apply to an electric distribution company with 100,000 or fewer customers.

(7) An electric distribution company may recover reasonable and prudent costs of providing smart meter technology under paragraph (2)(ii) and (iii), as determined by the commission. This paragraph includes annual depreciation and capital costs over the life of the smart meter technology and the cost of any system upgrades that the electric distribution company may require to enable the use of the smart meter technology which are incurred after the effective date of this paragraph, less operating and capital cost savings realized by the electric distribution company from the installation and use of the smart meter technology. Smart meter technology shall be deemed to be a new service offered for the first time under section 2804(4)(vi). An electric distribution company may recover smart meter technology costs:

(i) through base rates, including a deferral for future base rate recovery of current basis with carrying charge as determined by the commission; or

(ii) on a full and current basis through a reconcilable automatic adjustment clause under section 1307.

(g) Definition.--As used in this section, the term “smart meter technology” means technology, including metering technology and network communications technology capable of bidirectional communication, that records electricity usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology. The technology shall provide customers with direct access to and use of price and consumption information. The technology shall also:

(1) Directly provide customers with information on their hourly consumption.

(2) Enable time-of-use rates and real-time price programs.

(3) Effectively support the automatic control of the customer’s electricity consumption by one or more of the following as selected by the customer:

(i) the customer;

(ii) the customer’s utility; or

(iii) a third party engaged by the customer or the customer’s utility.

66 Pa.C.S.A. § 2807(f) and (g).

Act 129 defines “smart meter technology” as “technology, including metering technology and network communications technology capable of bidirectional communication, that records electricity usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology.”  Act 129 further requires that “[t]he technology shall provide customers with direct access to and use of price and consumption information.”  Act 129 also mandates that “[t]he technology shall also: (1) directly provide customers with information on their hourly consumption, (2) enable time-of-use rates and real-time price programs, [and] (3) effectively support the automatic control of the customer’s electricity consumption by one or more of the following as selected by the customer: (i) the customer; (ii) the customer’s utility; or (iii) a third party engaged by the customer or the customer’s utility.”  Finally, Act 129 provides that “[e]lectric distribution companies shall furnish smart meter technology as follows: (i) upon request from a customer that agrees to pay the cost of the smart meter at the time of the request, (ii) in new building construction, [and] (iii) in accordance with a depreciation schedule not to exceed 15 years.”
In addition to the requirements of Act 129, in the Implementation Order the Commission set forth the following capabilities that smart meter technology must support:

1.
Bidirectional data communications capability.

2.
Remote disconnection and reconnection.

3.
Ability to provide 15-minute or shorter interval data to customers, EGSs, third-parties and the regional transmission organization (“RTO”) on a daily basis, consistent with the data availability, transfer and security standards adopted by the RTO.

4.
A minimum of hourly reads delivered at least once per day.

5.
On-board meter storage of meter data that complies with nationally recognized non-proprietary standards such as ANSI C12.19 and C12.22 tables.

6.
Open standards and protocols that comply with nationally recognized non-proprietary standards, such as IEEE 802.15.4.

7.
Ability to upgrade these minimum capabilities as technology advances and becomes economically feasible.

8.
Ability to monitor voltage at each meter and report data in a manner that allows EDC to react to the information.

9.
Remote programming capability. 

10.
Communicate outages and restorations.

11.
Ability to support net metering of customer-generators.
12.
Support automatic load control by EDC, customer and third-parties, with customer consent.

13.
Support time-of-use and real-time pricing programs.

14.
Provide customer direct access to consumption and pricing information.

Implementation Order at 16-17.
As the proponent of a Commission order granting its Petition and approving its Plan, PPL has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner
, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.

To establish a sufficient case and satisfy the burden of proof, PPL must bear its burden by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  PPL must initially produce sufficient credible evidence to establish a prima facie case in order that it not lose summarily.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If PPL does so, the burden of going forward with evidence shifts to the parties opposing its Petition to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with PPL.  Milkie v. Pa. Public Utility Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

PPL adduced sufficient credible substantial evidence to prove by a preponderance of the evidence that its Petition should be granted in part and its Plan, with some modifications, should be approved.
Under its Plan, PPL proposes to conduct a series of 23 separate evaluations and pilot programs to test and enhance its ability to offer the smart meter capabilities set forth in the Implementation Order.  PPL also proposes to meet with interested stakeholders two times per year to develop additional pilot program details and seek input with respect to pilot program decisions.  This will ensure that interested stakeholders have an opportunity to present their views and give PPL different viewpoints to consider when implementing the pilot programs.

PPL proposes to recover its smart meter costs through an automatic adjustment clause.  In the Implementation Order, the Commission stated that smart meter plan costs include capital expenditures that are required to implement smart meter plans, that EDCs can include a return component for capital costs and that the return component should be based on the individual EDC’s weighted cost of capital.  Consistent with this direction from the Commission, PPL proposes to include a return component based upon PPL’s actual return on equity, debt cost rate and capital structure as approved by the Commission in its most recent fully litigated base rate proceeding.  Certain parties in this proceeding have proposed different methodologies for determining cost of capital.  However, those methodologies are not based on PPL’s cost of capital and are not accepted.

PPL’s proposal is the only one in this proceeding that is fully based on PPL’s weighted cost of capital.  This is consistent with the Commission’s Implementation Order and reasonable because it relies on data that has been reviewed and approved by the Commission in a fully litigated proceeding.

OCA agrees with PPL’s position to use PPL’s actual Commission-approved return on equity (ROE) for smart meter costs as long as PPL’s last rate case was approved by the Commission within the most recent three years.  However, if PPL’s last rate case is more than three years old, the OCA states that the ROE should be determined based upon “a specific methodology to be developed in a generic proceeding.”  (OCA St. No. 2S, p. 3).  However, this approach does not rely on PPL specific data.  Additionally, the Commission has given no indication that it intends to establish a generic proceeding to establish ROEs for smart meter costs, and consequently this proposal could not be implemented in a timely fashion.  OCA also argued that the initial ROE for PPL Electric should be set at 10.1% based upon a recent Metropolitan Edison Company (Met-Ed) and Pennsylvania Electric Company (Penelec) rate proceeding.  The Met-Ed/Penelec rate case that the OCA refers to reflected unique circumstances for those companies, and the ROE does not reflect PPL’s cost of capital.  The Met-Ed/Penelec ROE proposed by OCA does not even meet the OCA’s three-year test.  The Met-Ed/Penelec case was decided by the Commission on January 11, 2007.  The three-year anniversary of the Met-Ed/Penelec case has already passed.

PPL’s last fully litigated rate case was decided by the Commission on December 22, 2004.  Pa. Public Utility Comm’n v. PPL Electric Utilities Corporation, Docket Number 

R-00049255, Order entered December 22, 2009.  This is approximately 5 years ago.  This is a reasonable time period and reflects data that has been fully vetted and approved by the Commission for PPL.  In addition, I note that PPL’s ROE of 10.7 is lower than the ROE of 11.00 established by the Commission in 2008 for Aqua Pennsylvania and not too far removed from OCA’s 10.1 recommendation.  For these reasons, OCA’s proposals should not be adopted.

OTS argues that PPL should be required to use an ROE that is based on the most recent Fixed Utility Services Quarterly Earnings Report (FUS Report) for jurisdictional utilities.  This position is not reasonable for several reasons.  First, as both PPL and OCA agree, the FUS Reports’ discounted cash flow returns and overall equity cost rates for electric utilities have been both inconsistent and volatile.  At the hearing, PPL presented evidence that the ROE range in the FUS Reports for the previous five quarters ranged from 7.44% to 11.22%.  It would not be reasonable to rely on such calculations to determine a return on equity for smart meter costs.

In addition, the FUS Reports are only intended to be used for informational purposes and not to establish ROE rates for EDCs.  As OTS’s witness confirmed at the hearing, the FUS Reports contain a disclaimer which states as follows:
Disclaimer.  This report does not represent the views of the Pennsylvania Public Utility Commission or of any individual Commissioner or Commissioners.  Selection of the information contained in this report was based solely upon the judgment made by Staff of the Bureau of Fixed Utility Services.  The calculation of market derived returns on equity and the presentation of utility earnings data and related adjustments represents only the Bureau’s interpretation of available data and the Bureau makes no recommendation with regard to the use of the data.

(Tr. 184).

Moreover, the OTS witness was not qualified to testify as to cost of capital.  At the hearing, the OTS witness could not answer any specific questions about whether data from the FUS Reports was established in a litigated proceeding, whether the data reflected PPL’s risk, or what companies are included in the barometer group.  In addition, even though the OTS witness was proposing that PPL be required to rely on the FUS Reports to establish rate of return, the OTS witness was unaware that the Commission relies primarily on the DCF methodology for determining rate of return.

OTS also proposes that PPL be required to use the capital structure representative of the barometer group in the FUS Reports.  However, as set forth above, it is appropriate to rely on PPL’s actual capital costs, as reviewed and approved by the Commission.  The FUS Reports are for information purposes only.

Of course, the ROE of 10.7 approved in this Initial Decision should hereafter be adjusted to the ROE approved by the Commission in PPL’s next general base rate case.

With regard to cost of debt and preferred stock, OTS recommends that PPL rely on its latest quarterly financial report to obtain these cost rates.  This recommendation shows that OTS picks and chooses different data points, some that reflect PPL’s actual costs and others that do not.  Use of Company-specific data, from a single adjudicated proceeding, that has been reviewed and approved by the Commission will produce a more accurate reflection of PPL’s capital costs.

In this proceeding, PPL proposed to calculate interest on over and under collections at the residential mortgage rate, as provided in section 1308(d) of the Code.  66 Pa.C.S.A. § 1308(d).  PPL proposes to calculate interest on both over and under collections and to pay interest to customers on over collections and recover interest from customers on under collections.  PPL explained that this is consistent with its existing and previous automatic adjustment cost recovery mechanisms, including the competitive transition charge (CTC), transmission service charge (TSC), universal service rider (USR) and intangible transition charge (ITC).  PPL also stated that every other cost recovery mechanism that it has had in the last 30 years has had symmetrical interest provisions.
OCA agrees with the PPL’s proposal to recognize interest on both over and under collections.

OTS, however, proposes that PPL be required to pay interest on over collections, but not be allowed to recover interest on under collections.  OTS states two reasons for proposing to require PPL to pay interest on over collections, but to deny it the ability to recover interest for under collections.  First, OTS argues that “… the Commission’s current application of the residential mortgage rate as the prevailing interest rate in existing cost recovery mechanisms on any over or under collections is established as one-directional.”  (OTS St. No. 1, p. 20).  However, contrary to OTS’ assertions, PPL presented evidence that it has multiple cost recovery mechanisms that use the residential mortgage rate as the interest rate, such as its TSC and USR, and all of these cost recovery mechanisms provided for symmetrical or two-directional interest provisions.

OTS also argues that PPL’s smart meter surcharge includes a return component and, therefore, the Company should not be permitted to recover interest on under collections.  (OTS St. No. 1, p. 20).  This argument is rejected.  First, Act 129 and the Commission’s Implementation Order provide for recovery of a return component on smart meter capital costs.  66 Pa.C.S.A. § 2807(f); Implementation Order, p. 29.  Neither Act 129 nor the Commission’s Implementation Order prohibit an EDC from recovering interest on under recovery of smart meter costs.  In fact, Act 129 provides that the Company is permitted to recover its costs on a “full and current basis.”  66 Pa.C.S.A. § 2807(f)(7).  If PPL is not permitted to recover interest on under collections, it will not be able to recover its costs on a “full and current” basis.  Moreover, interest on over and under collections reflects the time value of carrying those amounts during the period, not a return on capital costs.  Both PPL and its customers are entitled to a recognition of the time value of money
 when over or under collections occur, as they inevitably will.
PPL proposes that bidirectional interest on over and under collections be calculated at the residential mortgage rate, as provided in section 1308(d) of the Code.  However, that Code section specifically applies to general rate increase cases.  In Act 129, the legislature authorized “a reconcilable automatic adjustment clause under section 1307” of the Code.  66 Pa.C.S.A. § 2807(f)(7)(ii).  Code section 1307(e), pertaining to automatic adjustment clause proceedings in general, is silent on the subject of interest on either over or under collections.  That section can reasonably be interpreted as neither requiring nor prohibiting the payment of interest.  In any event, it does not set forth “the residential mortgage rate”, nor any other particular rate, as the rate to be applied.  Another subsection of section 1307, 1307(f)(5), does prescribe a specific rate of interest to be paid on over and under collections however.  Section 1307(f)(5) requires that refunds to customers of over collections shall be made with interest at the legal rate of interest
 plus two percent, and that recoveries from customers for under collections shall include interest at the legal rate of interest.  While it is true that section 1307(f)(5) nominally applies to “purchased gas costs”, the legislature referred to the entirety of section 1307, not any specific subsection thereof, in Act 129.  66 Pa.C.S.A. § 2807(f)(7)(ii).  It is not unreasonable to use the only specified rates of interest set forth in section 1307, once it has been determined that bidirectional interest should be paid.  A real advantage in using the rates of interest set forth in section 1307(f)(5), as opposed to PPL’s proposed residential mortgage rate, is the stability that will be afforded both the customers and PPL.  As anyone who has lived during the past 20 or so years knows, residential mortgage rates can fluctuate significantly.  A period of low rates, such as the one we are in at present, can be replaced with considerably higher rates in a relatively short period of time.  Paying customers 8% interest, while overall interest rates are low, encourages the utility involved to avoid over collections to the maximum extent possible.  Paying the involved utility 6% interest on under collections, again while overall interest rates are low, compensates the utility for the loss of use of the funds it should have legitimately been paid.  Further, with both rates being fixed, though at slightly different levels, the involved utility can more accurately calculate the amount of money it will have to budget.
PPL’s reconcilable automatic adjustment clause for the recovery of its smart meter costs is approved with the modification that there be imposed a bidirectional requirement for the payment of interest at the legal rate of interest plus two per cent on over collections and at the legal rate of interest on under collections.
One final issue regarding PPL’s reconcilable automatic adjustment clause deserves mention.  PPL proposes that its annual review and reconciliation process occur simultaneously with its annual Act 129 Compliance Rider (ACR) reconciliation.  To avoid customer confusion regarding frequent rate changes, this proposal makes good sense.  Consequently, it is approved.
At Section 6(C)(5) of its Plan, PPL sets forth the parameters of its feeder meter pilot program.  As set forth on OCA Cross-Examination Exhibit No.1, PPL clarifies that:

Feeder meters are devices that monitor the total flow of energy on a radial distribution line from a substation, not the branch flow of energy to a particular customer as measured by an individual meter.

As OCA contends, the feeder meter pilot project is a distribution system upgrade rather than a customer smart meter capability.  OCA St. No. 1 at 17.  PPL’s own witness confirmed that feeder meters will not provide information to end users that will assist in conservation or load shifting.  Tr. at 102.

PPL has not proved that feeder meters enhance the capabilities of the customer’s advanced meter infrastructure.  Consequently, this pilot project should not be approved as part of the PPL Plan.  PPL can undertake this pilot in the normal course of business if it so desires and seek recovery of the associated costs via standard base rate recovery.  However, this program should not be treated as part of PPL’s Act 129 obligation and provided the special ratemaking treatment afforded Act 129 costs.

In this proceeding, PPL proposes to conduct voluntary service limiting and pre-pay metering pilot programs.  Under the service limiting pilot, PPL will seek volunteers to participate in a program whereby customers can choose an amperage level and limit their electric service to that level.  If the customer exceeds the pre-determined level, the customer’s service will temporarily disconnect until the customer resets the meter.

Under the pre-pay metering pilot, PPL will seek volunteers to participate in a program that will allow customers to pre-pay for their electric service.  Through this program, customers will better understand that they are purchasing electricity on an ongoing basis.  PPL anticipates that this program may assist customers in reducing their energy use.

OCA argues that the Commission should not allow PPL to conduct its service limiting and pre-pay metering pilot programs.  OCA interprets the Implementation Order as requiring a separate proceeding for service limiting and pre-pay metering programs.  This interpretation of the Implementation Order is incomplete.  In the Implementation Order, the Commission states that the “… policy implications of service limiting and prepaid service should be addressed in another proceeding prior to requiring such capabilities in smart meters.”  However, the Commission further states that “This does not preclude EDCs from including these capabilities….”  Implementation Order, p. 18 (emphasis added).

When these two sentences are read together, it is evident that the “separate proceeding” referred to by the OCA applies before the Commission will require EDCs to offer these capabilities.  However, EDCs are not precluded from offering them, and PPL seeks Commission approval in this proceeding to conduct voluntary pilot programs to test its service limiting and pre-pay metering capabilities.

This approach is reasonable for several reasons.  First, PPL already has a smart AMI system in place and believes that it is reasonable and appropriate for it to test its service limiting and pre-pay metering capabilities with its AMI system.  Second, as set forth in Attachment 3 to the Plan, these programs have many potential benefits.  The service limiting program may help:  (1) maintain service and reduce revenue loss from customers; (2) improve customer payment behavior; (3) provide basic amperage levels for essential loads; and (4) reduce costs.  The pre-pay metering pilot may help:  (1) customers to reduce their energy consumption; (2) enable certain customers to better manage their energy payments; (3) enhance customer payment behavior; and (4) reduce costs.  Third, PPL will seek Commission staff and stakeholder input on developing these pilot programs to ensure that they are appropriately designed and to ensure that it does not violate Commission regulations.  In this regard, PPL has not sought a waiver of any Commission regulations for these pilot programs.  Fourth, these programs are completely voluntary.

PPL’s service limiting and pre-pay metering pilot programs are approved.

Constellation made several suggestions regarding access to customer data.  (Constellation St. No. 1, p. 6).  First, Constellation recommended that PPL electronically grant third parties access to customer data through a pre-registration process.  In response to this recommendation, PPL explained that it responds to requests by customers to grant access to their data through e-mail and has a web-based release form that permits customers to electronically grant the release of information to EGSs.  (PPL Electric St. No. 1-R, p. 10).  With regard to a pre-registration process, PPL explained that it would support a generic Commission-sponsored effort to develop a standardized pre-registration process.  However, PPL does not believe it is appropriate to develop this process in this proceeding without input from industry participants across the state.

PPL’s explanation of a customer’s existing ability to grant access to EGSs to their data through e-mail and a web-based release form that permits customers to electronically grant the release of information to EGSs satisfies Constellation’s expressed concerns.  Further, PPL is correct that a generic Commission-sponsored effort to develop a standardized pre-registration process with input from industry participants across the state is a more appropriate method of establishing a standardized pre-registration process.
Constellation also recommends that TPSs and EGSs be permitted to access customers’ data through a web-interface system or by direct delivery of such information by the company.  (Constellation St. No. 1, p. 6).  In response, PPL explained that TPSs and EGSs can access a customer’s account through PPL’s web-based system if the customer has provided his or her password and account number.  In addition, EGSs can obtain customer information through electronic data interchange.  Again, PPL’s explanations adequately address Constellation’s recommendations.

A final issue raised by Constellation concerns the Implementation Order requirement that smart meter technology must support the ability to provide 15-minute or shorter interval data to customers, EGSs, third-parties and the RTO on a daily basis, consistent with the data availability, transfer and security standards adopted by the RTO.
Constellation acknowledges that PPL captures 15-minute interval data for Large C&I customers, stores the data in a repository, and makes the data available to customers and their designated EGSs and TPSs.  Constellation argues, however, that such ability on PPL’s part would also be beneficial to Small C&I customers.
PPL’s witness stated that the meters provided to Small C&I customers are capable of capturing 15-minute interval data, but that certain upgrades would have to be made to make such data available to Small C&I customers and their EGSs and TPSs.
The Implementation Order provides that smart meter technology must support, among other things, the “[a]bility to provide 15-minute or shorter interval data to customers, EGSs, third-parties and the regional transmission organization (“RTO”) on a daily basis, consistent with the data availability, transfer and security standards adopted by the RTO.”  The Implementation Order does not limit this requirement to Large C&I customers.  Constellation is correct that PPL’s Plan must be modified to require that PPL undertake the required upgrades to make 15-minute interval data available to Small C&I customers and their EGSs and TPSs.
Constellation also argues that 15-minute interval data should be made available on an hourly, rather than a daily, basis.  This requirement would far exceed that of the Implementation Order, which only requires that the data be made available on a daily basis.  Constellation posits that the ability to shift and shape load will be of enormous importance in energy use in the future.  Constellation is probably right.  However, it is preferable that both the EDC and its customers gradually move in this direction.  Additionally, PPL points out that PJM aggregates 15-minute data into hourly values to develop peak demands, removing the need to provide 15-minute data for developing retail customer peak demands.  More importantly, PPL states that because energy is priced on an hourly basis, 15-minute data is largely irrelevant to the price a customer is offered for energy.  Finally, PPL notes that while it may be beneficial to provide 15-minute interval data to some customers for their use in achieving peak load reductions, it is not at all clear that it would be cost-effective to provide this data for all customers.  The costs of fully implementing smart meter technology will be high.  It would be imprudent to increase those costs at this time for an ability not useful to the majority of PPL’s customers.  As PPL stands ready to provide the 15-minute interval data on an hourly basis to customers on an as-needed basis, there is no reason to go beyond the Implementation Order requirement that 15-minute interval data be made available on a daily basis.
ACORN presented general criticisms of PPL’s OnTrack program, criticisms having nothing to do with approval of PPL’s Plan.  ACORN also recommended that PPL enroll all of its low-income customers into CAP.  With approximately 204,000 low-income households (households with incomes at or below 150 per cent of the federal poverty level) in its service territory and an average annual cost of $1,040 for each OnTrack participant, PPL’s costs would rise to over $212 million annually.  ACORN did not present any valid criticisms of PPL’s Plan nor any modifications that would be in the public interest.  ACORN’s proposals either were irrelevant to this proceeding or prohibitively expensive from any kind of a rational cost/benefit analysis.
As mentioned above, only DEP advocates disapproval of PPL’s Plan.  This position seems to be based upon a DEP belief that PPL must install Home Area Networks (HANs) for all customers.  There is no such requirement in either Act 129 or the Implementation Order.

In the Implementation Order, the Commission stated as follows:

[T]he Commission will require EDC smart meters to have a capability to provide raw near-time consumption data through a HAN or similarly capable method of open protocols.

Implementation Order, p. 23

The Implementation Order does not specifically require HANs but also provides for similarly capable methods of open protocols.  PPL’s website and provision of consumption data through meter pulses meet this criteria.  In addition, PPL has proposed a pilot program to study the costs and benefits of enhancing its ability to provide this function, including through HANs or other methodologies.  (PPL Electric Ex. No. 2, Attachment 3, p. 3-3).  DEP has presented no evidence in this proceeding that the PPL Plan does not meet all requirements.

As explained in its Plan, PPL provides customers with direct access to and use of price and consumption information in several ways, including PPL’s website which provides pricing information and allows customers to analyze their usage patterns.  In addition, under its Plan, PPL proposes a pilot program using in-home displays (IHD), near real-time e-mails and text messages to customers.  Further, PPL will conduct a home area network pilot trial incorporating IEEE 802.15.4 Zigbee communications to evaluate the costs and benefits of providing HANs to customers.

DEP argues that PPL’s website does not provide customers with direct access to price and consumption information and that only a HAN can provide this capability.  DEP has presented no evidence in this proceeding to support its conclusion.  PPL’s website provides actual day-ahead and real-time pricing information to consumers, including historical day-ahead and real-time prices.  The website also performs bill calculations, calculates savings and provides trend information.  In addition, PPL provides real-time consumption information through pulse data.
Moreover, as stated above, PPL is specifically evaluating its capability to provide HANs to customers.  PPL will evaluate the benefits and costs of providing this function to customers under its pilot program and will propose a further implementation of this program if the pilot is successful.

In its Main Brief, DEP argues that PPL’s AMI does not enable Time-of-Use (TOU) rates and real-time price programs for all customers.  As explained in PPL’s Plan, the existing AMI system is capable of offering TOU rates and Real-Time Price programs to customers.  In fact, PPL has filed a TOU program for residential and small C&I customers that is currently being litigated before the Commission.  PPL Electric Utilities Corporation Supplement No. 71 to Tariff Electric Pa. P.U.C. No. 201 Proposed Time-of-Use Rate Option, Docket Number R-2009-2122718.  Moreover, the Company is offering a real-time default service option for large C&I customers starting January 1, 2010.  PPL’s AMI clearly enables TOU rates and Real-Time price programs for all customers.

As explained in the Plan, PPL’s current AMI supports the automatic control of electricity consumption by the customer, by PPL, or by third parties.  PPL’s existing AMI system is capable of communicating through the AMI to control the consumption of end-use equipment with upgrades that are part of PPL’s pilot programs.  As part of its load control pilot program, PPL will install load control devices on customer equipment that can be controlled by the customer or by PPL.  Customers can also allow third parties to control their usage.  PPL’s AMI system clearly supports the automatic control of consumption by customers, by PPL, or by third parties as is required by Act 129.

In its Main Brief, DEP argues that only a HAN “can support the ability to choose the price points at which their smart appliances respond to price signals provided by the utility.”  DEP MB, p. 10.  It is noted that DEP provided no testimony in the proceeding to support this conclusion.  Customers can automatically control their consumption without a HAN through many methods, including by installing load control devices on their equipment.
DEP argues that the Company’s AMI is not capable of providing the functions required by Act 129 and the Implementation Order.  (DEP MB, p. 11).  DEP is wrong.  PPL’s AMI provides all of the functions required by Act 129 for smart meter technology.  Moreover, in the Implementation Order, the Commission explained its position that the Act 129 requirements were minimum requirements and that EDCs’ smart meter systems must be capable of providing additional functions.  Implementation Order, p. 16.  PPL has proven in this proceeding that its AMI system is capable of providing these functions.

Finally, DEP states that PPL’s Plan does not provide smart meter technology after the 30 month grace period, to all customers upon request, in all new building construction, and throughout its service territory within 15 years of the date of plan approval.  (DEP MB, p. 12).  DEP’s argument is based upon its general conclusion that the Company’s AMI is not smart meter technology and that PPL must provide HANs to all customers.  For the reasons stated above, both of DEP’s general conclusions are incorrect.  PPL’s Plan filing, as modified by this Initial Decision, complies with Act 129 and the Commission’s Implementation Order.

PPL is to be commended for its foresight and innovation in being the first Pennsylvania EDC with more than 100,000 customers to have smart meters in use throughout its service territory. In 2002, the Company began full-scale deployment of an automatic meter reading system, and this deployment continued through 2004.  This system includes meters, communications infrastructure, computer servers and applications that permit PPL to remotely read all of its meters.  Beginning in 2005, PPL expanded upon the capabilities of its automated meter reading system by installing a MDMS.  The MDMS provides for:  (1) a customer interface that allows customers to analyze their usage; (2) a data repository capable of storing two years of hourly meter readings from all customers; (3) an advanced billing engine; (4) an energy settlement system that allows EGSs to serve customers based on hourly usage rather than by load profiles; and (5) expanded load analysis capabilities.

PPL’s existing smart meter system has provided considerable benefits to customers.  Because of its smart meter system, PPL has experienced cost savings associated with the elimination of meter readers and a reduction in the number of service personnel.  The reduction in expenses for these positions was reflected in PPL’s 2004 base rate proceeding at Docket Number R-00049255.  In addition, PPL’s smart meter system has improved the accuracy of its meter reads, allowed PPL to better analyze usage information, allowed PPL to offer innovative rate options, contributed to enhanced reliability and allowed EGSs to provide electricity to customers based upon their actual hourly load and not load forecasts.  This history justifies a belief that PPL’s Plan and the pilot programs it includes, as modified in this Initial Decision, will be carefully implemented and evaluated to result in the maximum cost-effective benefits to all of PPL’s customers
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.

2.
PPL bears the burden of proving that it is entitled to the relief it seeks in this proceeding.

3.
The degree of proof required to bear the burden of proof before the Commission is by a preponderance of the evidence.

4.
PPL’s Plan is required by Act 129 and the Commission’s Implementation Order.

5.
Act 129 defines “smart meter technology” as “technology, including metering technology and network communications technology capable of bidirectional communication, that records electricity usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology.”

6.
Act 129 requires that “[t]he technology shall provide customers with direct access to and use of price and consumption information.”

7.
Act 129 mandates that “[t]he technology shall also: (1) directly provide customers with information on their hourly consumption, (2) enable time-of-use rates and real-time price programs, [and] (3) effectively support the automatic control of the customer’s electricity consumption by one or more of the following as selected by the customer: (i) the customer; (ii) the customer’s utility; or (iii) a third party engaged by the customer or the customer’s utility.”

8.
Act 129 provides that “[e]lectric distribution companies shall furnish smart meter technology as follows: (i) upon request from a customer that agrees to pay the cost of the smart meter at the time of the request, (ii) in new building construction, [and] (iii) in accordance with a depreciation schedule not to exceed 15 years.”

9.
Act 129 provides that PPL is permitted to recover its capital costs for smart meter technology, along with a return component for these capital costs, on a full and current basis through a reconcilable automatic adjustment clause under section 1307 of the Code.
10.
The Commission’s Implementation Order requires that smart meter technology must support the following capabilities:

1.
Bidirectional data communications capability.

2.
Remote disconnection and reconnection.

3.
Ability to provide 15-minute or shorter interval data to customers, EGSs, third-parties and the regional transmission organization (“RTO”) on a daily basis, consistent with the data availability, transfer and security standards adopted by the RTO.

4.
A minimum of hourly reads delivered at least once per day.

5.
On-board meter storage of meter data that complies with nationally recognized non-proprietary standards such as ANSI C12.19 and C12.22 tables.

6.
Open standards and protocols that comply with nationally recognized non-proprietary standards, such as IEEE 802.15.4.

7.
Ability to upgrade these minimum capabilities as technology advances and becomes economically feasible.

8.
Ability to monitor voltage at each meter and report data in a manner that allows EDC to react to the information.

9.
Remote programming capability. 

10.
Communicate outages and restorations.

11.
Ability to support net metering of customer-generators.
12.
Support automatic load control by EDC, customer and third-parties, with customer consent.

13.
Support time-of-use and real-time pricing programs.

14.
Provide customer direct access to consumption and pricing information.

11.
It is both just and reasonable for interest to be paid on both over-collections and under-collections resulting from the use of a smart meter automatic adjustment clause.
12.
Section 1307(f)(5) of the Code requires that refunds to customers of over-collections shall be made with interest at the legal rate of interest plus two percent, and that recoveries from customers for under-collections shall include interest at the legal rate of interest.
13.
PPL’s feeder meter pilot project is a distribution system upgrade rather than a customer smart meter capability.
14.
PPL has not proved that feeder meters enhance the capabilities of the customer’s advanced meter infrastructure and, consequently, this pilot project is not approved as part of the PPL Plan.

15.
PPL’s proposal to recover Plan costs from Large C&I Primary and Large C&I Transmission customers through a demand charge component of rates is not consistent with the normal treatment of metering costs for ratemaking purposes and does not recognize the fact that smart meter costs will not vary with a customer’s electricity usage.

16.
PPLICA’s proposal to recover PPL Plan costs from Large C&I Primary and Large C&I Transmission customers through a customer charge is consistent with the normal treatment of metering costs for ratemaking purposes and recognizes the fact that smart meter costs will not vary with a customer’s electricity usage.

17.
PPL is not precluded from including voluntary participation service limiting and prepaid service pilot programs in its Plan.

18.
PPL’s Plan must be modified to require that PPL undertake the required upgrades to make 15-minute interval data available to Small C&I customers and their EGSs and TPSs on a daily basis.
19.
Neither Act 129 nor the Commission’s Implementation Order require that HANs be installed in all customers’ premises.

20.
PPL’s proposal to conduct semi-annual collaborative meetings with stakeholders regarding its Plan pilot programs is just and reasonable and in the public interest.

21.
PPL has met its burden to demonstrate by a preponderance of the evidence that its Plan and cost recovery mechanism, as modified in this Initial Decision, comply with the requirements of Act 129 and the Commission’s Implementation Order.

22.
PPL has met its burden to demonstrate, by a preponderance of the evidence, that its Plan and cost recovery mechanism, as modified in this Initial Decision, are just, reasonable, lawful, and in the public interest.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Petition for Approval of Smart Meter Plan filed with the Pennsylvania Public Utility Commission on August 14, 2009, by PPL Electric Utilities Corporation, Docket Number M-2009-2123945, is granted in part.

2.
That the Smart Meter Plan filed with the Pennsylvania Public Utility Commission on August 14, 2009, by PPL Electric Utilities Corporation, Docket Number 
M-2009-2123945, is approved with the following modifications:

a)
PPL Electric Utilities Corporation’s reconcilable automatic adjustment clause for the recovery of its smart meter costs is approved with the modification that there be imposed a bidirectional requirement for the payment of interest at the legal rate of interest plus two per cent on over collections and at the legal rate of interest on under collections.
b)
PPL Electric Utilities Corporation’s feeder meter pilot program is not approved as a part of the Smart Meter Plan.
c)
PPL Electric Utilities Corporation’s Smart Meter Plan is modified to require that PPL Electric Utilities Corporation undertake the required upgrades to make 15-minute interval data available to Small C&I customers and their EGSs and TPSs.
3.
That within 30 days of a final Commission Order in the above-captioned case PPL Electric Utilities Corporation shall file a revised Smart Meter Plan complying with the terms of this Initial Decision.
4.
That within 30 days of a final Commission Order in the above-captioned case PPL Electric Utilities Corporation shall file any such tariff revisions as may be required to implement the revised Smart Meter Plan referred to in Order Paragraph 3, above.

5.
That the record at Docket Number M-2009-2123945 be marked closed.
Date: January 21, 2010
















Wayne L. Weismandel







Administrative Law Judge

�	See, 66 Pa.C.S.A. §§ 332(a), 315.


�	The “time value of money” recognizes that due to inflation a dollar today is worth more than a dollar a year from now.


�	The “legal rate of interest” is defined as six per cent per annum.  41 P.S. § 202.
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