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      Joint Petition for Partial Settlement
-i- 
I.
History of the Proceeding


On August 14, 2009, PECO Energy Company (PECO or petitioner) filed with the Pennsylvania Public Utility Commission (Commission) its “Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan” (Petition), asking that the Commission approve the Smart Meter Plan addressed to the deployment of smart meter technology in accordance with the requirements of Act 129 of 2008, 66 Pa.C.S.A. § 2807, and the Implementation Order entered June 24, 2009 by the Commission at Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order).  


Specifically, PECO requested that the Commission:  (1) find that the Smart Meter Plan satisfies the requirements of 66 Pa.C.S.A. § 2807(f)(1)-(f)(3) and the Implementation Order; (2) approve the procurement and deployment of up to 600,000 smart meters by PECO during the 30-month grace period established in the Implementation Order; (3) approve PECO’s proposed tariff provisions and cost recovery surcharge mechanism pursuant to 66 Pa.C.S.A. § 1307 to fully recover the costs incurred by PECO in the implementation and operation of its Smart Meter Plan; and (4) approve PECO’s proposed incremental charges for installation of individual smart meters in advance of system-wide deployment pursuant to 66 Pa.C.S.A. § 2807(f)(2)(i).  


As explained in the Petition, PECO’s Smart Meter Plan is designed to be implemented in two phases.  In Phase One, which will span the 30-month grace period established in the Implementation Order, PECO will focus on the selection of the smart meter technology to be deployed, the implementation of a meter data management system (MDMS) and other information technology (IT) investments, the testing and validation of the smart meter technology, the deployment of the advanced metering infrastructure (AMI) communication network (AMI network), the initial deployment of smart meters and the development of a program to educate customers and implement initial dynamic pricing options.  Phase Two will include the universal deployment of smart meters throughout PECO’s service territory.  PECO also noted that on August 6, 2009 it filed an application seeking a grant from the U.S. Department of Energy, pursuant to the American Recovery and Reinvestment Act (ARRA), for $200 million to mitigate the net costs of PECO’s Phase One investment costs and to enable the acceleration of deployment of the smart meter system.



Included with the Petition in Volume I were the direct testimony and associated exhibits of (1) Craig L. Adams, PECO Energy Company, Senior Vice-President and Chief Operating Officer (PECO St. 1); (2) Glenn A. Pritchard, P.E., PECO Energy Company, Principal Engineer, Meter Reading Technologies (PECO St. 2 and Exhs. GAP-1 and GAP-2); (3) Jeffrey T. Buxton, Executive Consultant (for Enspira Solutions, Inc.) (PECO St. 3); (4) Ann P. Kelly, PECO Energy Company, Director of Finance Operations (PECO St. 4 and Exhs. APK-1 and APK-2); and (5) Alan B. Cohn, PECO Energy Company, Regulatory Group, Manager of Revenue Analysis (PECO St. 5 and Exhs. ABC-1 through ABC-6).  Volume II contained the Smart Meter Plan, including Appendix 1, the Smart Meter Plan implementation timeline.  



The Petition was served on the Commission’s Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), licensed electric generation suppliers and other interested entities.  PECO requested that the Commission publish notice of the filing in the August 29, 2009 Pennsylvania Bulletin, which was done at 39 Pa.B. 5218 (Aug. 29, 2009).  Notice to the public also was provided through published notices in all major newspapers serving PECO’s service territory, issuance of a press release to all major media in the service territory and the posting of the entire filing on the company’s website. 



By Notice dated August 21, 2009, a prehearing conference was scheduled to be held in Harrisburg on September 29, 2009 and the matter was assigned to me.  I issued a Prehearing Conference Order on September 2, 2009 which directed the parties to comply with various procedural requirements, contained the litigation and briefing schedule and provided that intervention would be limited to those persons or entities granted party status or with a statutory right of intervention.



A Notice of Appearance (for Richard Kanaskie, Esq. and Carrie Wright, Esq.) was filed on August 20, 2009 by OTS.  On September 1, 2009, OCA filed a Notice of Intervention and Public Statement.  A Notice of Intervention, Public Statement, and Notice of Appearance (for Daniel Asmus, Esq.) was filed on September 25, 2009 by OSBA.



Petitions to Intervene were filed by the Philadelphia Area Industrial Energy Users Group (PAIEUG)
 (September 10, 2009); the Commonwealth of Pennsylvania, Department of Environmental Protection (DEP) (September 18, 2009); the Clean Air Council (CAC) (September 23, 2009); Constellation NewEnergy, Inc. (CNE) and Constellation Energy Commodities Group, Inc. (CCG) (collectively, Constellation) (September 25, 2009); and the Pennsylvania Association of Community Organizations for Reform Now (ACORN) (September 25, 2009).   


On September 25, 2009, comments were filed by OCA, OTS, DEP and ACORN.



The prehearing conference was held in Harrisburg on September 29, 2009.  Present and participating through counsel were PECO, OTS, OCA, OSBA, PAIEUG, DEP, ACORN, and Constellation.  As set out in Prehearing Order #1, dated September 30, 2009, the Petitions to Intervene (all of which were unopposed) were granted, the service list was developed, the schedule was discussed and other procedural matters were addressed.  I issued a separate protective order, also dated September 30, 2009.  
On October 6, 2009, PECO filed and served revised PECO Exh. 1, which contained revisions to its proposed Smart Meter Plan.  


The technical conference required by the Commission’s June 24, 2009 Implementation Order was held in Harrisburg on October 7, 2009, under the direction of Administrative Law Judge David A. Salapa.  Participants included PECO, OTS, OCA, OSBA, DEP, ACORN and CAC.  Three witnesses were presented by PECO for questioning by the parties.



Pursuant to the schedule contained in Prehearing Order #1, direct testimony was served by the non-company parties on October 7, 2009.  OCA served the direct testimony of (1) John G. Athas, La Capra Associates, Principal Consultant (OCA St. 1 and Exh. OCA-JGA-1); (2) Thomas S. Catlin, Exeter Associates, Inc., Principal (OCA St. 2); and (3) Dr. Dale E. Swan, Exeter Associates, Inc., Senior Economist and Principal (OCA St. 3 and Exh. DES-1).  Constellation served the direct testimony of David I. Fein, Constellation Energy Group, Inc., Vice President and Director of Retail Energy Policy (Constellation St. 1).  OTS served the direct testimony of Christine S. Wilson, CPA, PUC, Fixed Utility Financial Analyst (OTS St. 1 and Appendix A).  ACORN served the direct testimony of Ian Phillips, PA ACORN, Legislative Director (ACORN St. 1 and Exh. A).


Pursuant to the schedule contained in Prehearing Order #1, rebuttal testimony was served on October 27, 2009.  PECO served the rebuttal testimony of (1) Mr. Pritchard (PECO St. 2-R); (2) Ms. Kelly (PECO St. 4-R); (3) Mr. Cohn (PECO St. 5-R); and (4) Lauren B. Feldhake, PECO Energy Company, Director of Customer Financial Operations (PECO St. 6-R).  OSBA served the rebuttal testimony of Robert Knecht, Industrial Economics, Incorporated, Principal and Treasurer (OSBA St. 1 and Exhs. IEc-R1 and IEc-R2).  OTS served the rebuttal testimony of Ms. Wilson (OTS St. 1-R and Exh. 1-R).  PAIEUG served the rebuttal testimony of Richard A. Baudino, J. Kennedy and Associates, Inc., consultant (PAIEUG St. 1 and Exhs. RAB-1 and RAB-2).  


Surrebuttal testimony was served on November 6, 2009.  OCA served the surrebuttal testimony of (1) Mr. Athas (OCA St. 1S); (2) Mr. Catlin (OCA St. 2S); and (3) Dr. Swan (OCA St. 3S).  OTS served the surrebuttal testimony of Ms. Wilson (OTS St. 1-S).  


Due to the cooperation among the parties, it was determined that two hearing days were unnecessary and the hearing scheduled for November 12, 2009 was cancelled.  



The hearing on November 13, 2009 was held as scheduled.  All parties other than CAC were present and participated through counsel.  The company’s filing (Vols I and II, including the separate Smart Meter Plan revised on October 6, 2009) was admitted into the record as PECO Exh. 1 and an affidavit of PECO witness Adams (including attachments) was admitted into the record as PECO Exh. 2.  Upon the presentation of affidavits regarding the adoption of their respective statements and exhibits, admitted into the record without cross-examination were the statements and exhibits of PECO witnesses Cohn, Adams, Prichard, Buxton, Kelly and Feldhake; OTS witness Wilson; Constellation witness Fein; OCA witnesses Athas, Catlin and Swan; ACORN witness Phillips; OSBA witness Knecht; and PAIEUG witness Baudino.
  


As a result of the parties’ negotiations, they were able to reach a settlement of all issues other than those relating to the allocation of common costs that are not directly assigned to each customer class, primarily those costs (MDMS, IT, AMI, administration) required to manage the meter data for all classes and to integrate the new meter system with the existing billing system.  On November 25, 2009, a Joint Petition for Partial Settlement (Settlement Petition or Joint Petition) was filed by PECO, OCA, OSBA, Constellation, DEP, CAC and ACORN (the settling parties or joint petitioners).  They represented in the Settlement Petition that the other parties (OTS and PAIEUG) did not oppose the settlement.  Statements in support of the settlement from each of the settling parties and statements of non-opposition from OTS and PAIEUG were included.



Main Briefs (on the issues relating to the allocation of smart meter common costs among customer classes, and the recovery of those costs from the commercial and industrial classes) were filed and served on December 2, 2009 by PECO, OCA, OSBA and PAIEUG.  Reply Briefs were filed and served on December 9, 2009 by PECO, OSBA OCA and PAIEUG.


The record, which was closed on December 9, 2009, consists of the statements and exhibits admitted into the record as shown on Appendix A, as well as the transcripts of the September 29, 2009 prehearing conference, the October 7, 2009 technical conference and the November 13, 2009 hearing.  
The settling parties’ position is that, in addition to the specific benefits discussed below, the proposed settlement provides a fair, just and reasonable resolution of the issues, is consistent with the Commission’s policy of promoting negotiated settlements, is supported by the record and is in the public interest.  I agree.  The settlement terms appear to be a carefully designed resolution of the various issues that represent reasonable negotiated compromises on the issues, and appropriately balance the interests of the company and its customers.  I commend all the settling parties for arriving at a comprehensive, reasonable plan to address the many issues raised in this proceeding.  Therefore, the Joint Petition for Partial Settlement should be approved without modification by the Commission as expeditiously as possible.

I also would like to take this opportunity to commend PECO in obtaining the ARRA/Department of Energy (DOE) grant of $200 million. This clearly will lessen the financial burden of the smart meter deployment on PECO’s customers and will enable the company to accelerate the implementation of the Smart Meter Plan.  I recognize that as the result of the DOE requirement that PECO utilize the grant within a fixed amount of time, a timely resolution of this proceeding is essential.


With respect to the issues not included in the settlement, as discussed in more detail below, it is my recommendation that the Commission approve PECO’s proposal to allocate indirect costs to each customer class based on the number of customers in each class, and reject OCA’s proposal that such costs be allocated to the customer classes based on energy and demand.  
II.
TERMS AND CONDITIONS OF THE SETTLEMENT


The Joint Petition for Partial Settlement was signed by PECO, OCA, OTS, OSBA, Constellation, DEP, ACORN and CAC.  Attachment A is proposed Tariff Electric-Pa.P.U.C. No. 3 (Smart Meter Cost Recovery Surcharge).  Attachment B is proposed Tariff Rule 14.10 (provisions for customer-requested smart meters).  Attachment C is PECO’s Statement in Support.  Attachment D is OCA’s Statement in Support.  Attachment E is OSBA’s Statement in Support.  Attachment F is DEP’s Statement in Support.  Attachment G is CAC’s Statement in Support.  Attachment H is Constellation’s Statement in Support.  Attachment I is ACORN’s Statement in Support.  Attachment J is OTS’ Comment on the Joint Petition.  Attachment K is PAIEUG’s letter of non-opposition to the Joint Petition.  The parties also included a separate document containing proposed findings of fact, conclusions of law and ordering paragraphs.


The principal terms and conditions of the proposed settlement, contained in Section II of the Petition, address the stakeholder process (¶ 14(A)), customer research and education (¶ 14(B)), remote connect/disconnect (¶ 14(C)), return on equity (¶ 14(D)), cost allocation (¶ 14(E)), recovery of PECO’s automated meter reading (AMR) investment (¶ 14(F)), recovery method (¶ 14(G)), filing schedule (¶ 14(H)), and ARRA compliance and taxation (¶ 14(I)), as described in more detail below.  


In addition, Section III (¶ 15) is the OTS Statement of Non-Opposition, Section IV (¶¶ 16-17) explains why the settlement is in the public interest and Section V (¶¶ 18-22) contains the standard provisions that the settlement agreement may not be cited as precedent in any future proceeding except to the extent required to implement it, that it is made without prejudice to each party’s litigation position in this or future proceedings, that it is conditioned upon the Commission’s approval of the agreement without modification, that the parties agree to waive the filing of exceptions and reply exceptions if it is recommended that the Commission adopt the settlement without modification, that if the Commission fails to grant approval of the Settlement Petition or modifies any term or condition of the Settlement, any party may elect to withdraw, in whole or in part, from the Settlement upon written notice to the Commission and the other parties within five business days after entry of the Commission order and the settlement will be of no force and effect.  



Generally, the settlement accepts PECO’s proposed smart meter plan and two-phase implementation process, with some revisions.  During Phase One, which spans the 30-month grace period established by the Commission in its June 24, 2009 Implementation Order, PECO will select the smart meter technology it plans to deploy, implement an MDMS (meter data management system) and make other information technology investments, test and validate the smart meter technology, deploy the AMI (advanced metering infrastructure) network, develop a program to educate customers and implement dynamic pricing options.  PECO anticipates that its MDMS will be installed and in operation by the summer of 2011 and that the initial AMI network will become operational by early 2012, before the end of the grace period.  


In June 2010, PECO will make a second Phase One filing with the Commission to request approval of a program to introduce and test dynamic pricing options, educate customers about those options and collect data from customer experience with dynamic pricing.  PECO will deploy the AMI network across its service territory and make the initial installation of the smart meters.


In 2012, PECO will ask the Commission for approval of Phase Two.  Phase Two includes the schedule for completion of the smart meter deployment, and is intended to reflect the lessons learned with the initial deployment during Phase One.  


With respect to the specific terms and conditions contained in the settlement, it establishes an extensive and detailed stakeholder collaborative process by providing that PECO will meet with stakeholders in December 2009, January and February 2010 and, thereafter, no less than twice per year through December 2012.  The settlement specifies issues that will be 
addressed through this process
 and agrees that any unresolved issues will be presented to the Commission for resolution either in PECO’s June 2012 smart meter proceeding (regarding dynamic pricing and customer acceptance testing approval) or the 2012 proceeding (regarding universal deployment approval).  Settlement Petition ¶ 14(A).


The settling parties agreed that the need for any additional customer research and education on the deployment and use of smart meters will be addressed in the June 2012 filing.  Settlement Petition ¶ 14(B).


As part of the settlement, PECO agreed that it will comply with Chapter 14 of the Public Utility Code, 66 Pa.C.S.A. § 1401 et seq., and Chapter 56 of the Commission’s regulations, 52 Pa. Code § 56.91 et seq., with respect to the application of the remote connect/disconnect capability.  This will include, at a minimum, the following:  (1) At all times of the year, PECO will send an appropriately trained representative to the premises before the disconnection is scheduled to occur and this representative will use reasonable efforts to make personal contact with a responsible adult occupant of the premises prior to disconnection; (2) when personal contact is not made prior to remote disconnection, the PECO representative will leave a conspicuous notice informing the customer that service is being disconnected and how the customer can obtain a reconnection.  The notice will contain the number of a hotline where low-income and vulnerable customers can receive information on all of PECO’s universal service and energy conservation programs, and related payment information; (3) the PECO representative will stop the remote disconnection if the customer can show confirmation of payment through either authorized agent or automated payment systems.  The representative will be fully trained to direct low-income and vulnerable customers to the hotline where they can receive the universal service, energy conservation and payment information; and (4) PECO will charge a reduced restoration fee for reconnection where the remote feature is utilized.  Settlement Petition ¶ 14(C). 


With respect to the calculation of the Smart Meter Cost Recovery Surcharge, the settlement provides that it will be reconcilable, non-bypassable and calculated separately for each rate class.  The initial surcharge will be calculated using the company’s actual capital structure, cost of debt and preferred stock as reported to the Commission in PECO’s most recent quarterly earnings report, with a 10.5% return on equity (ROE).  The ROE used in the initial surcharge will be adjusted to reflect the ROE allowed (or stipulated to) in a base rate case filed by the company, effective within one year of the initial Smart Meter Cost Recovery Surcharge.  This initial ROE will be adjusted in the reconciliation process back to the time of the initial implementation of the surcharge to reflect the ROE allowed or stipulated to in the base rate proceeding.  Settlement Petition ¶ 14(D).


PECO will make a filing each August 1 to reconcile the costs to be recovered through the Smart Meter Cost Recovery Surcharge for the prior 12-month period ending June 30.  Reconciliation will be done annually in the August 1 filing, and interest on both over and under recoveries will be at the rate of 6%.  The surcharge will be filed quarterly to be effective on January 1, April 1, July 1 and October 1, and will be adjusted quarterly only if the quarterly filing indicates that the surcharge will increase or decrease by more than 5%.  The quarterly updates will be filed at least 10 days before the scheduled effective date.  Settlement Petition ¶ 14(H).


All the settling parties agreed that the direct smart meter costs are to be directly assigned to the rate class group for which those costs are incurred.  Settlement Petition ¶ 14(E).  The allocation of the common costs was not included in the settlement, and is addressed below, along with the issue of cost recovery methodology from the small commercial and industrial rate class group.  The costs for the residential class will be recovered on a per-kWh basis, while all settling parties other than OSBA agreed that the costs for the commercial and industrial customers will be recovered through a customer-based charge.  Settlement Petition ¶ 14(E, G).


PECO’s automated meter reading (AMR) investment as of January 1, 2011 and any subsequent necessary transitional investment is to be recovered in equal installments through the Smart Meter Cost Recovery Surcharge over a period ending December 2020.  Also, any increase in depreciation resulting from the Smart Meter Plan approved by the Commission that occurs prior to January 1, 2011 will be deferred and recovered with the net AMR investment balance at January 1, 2011.  The unamortized amount will be included in the rate base component of the Smart Meter Cost Recovery Surcharge.  Settlement Petition ¶ 14(F).    


Finally, the settlement provides that PECO may seek recovery through the Smart Meter Cost Recovery Surcharge of its reasonably incurred costs in securing the $200 million ARRA Smart Grid Investment Grant award and in meeting DOE compliance and reporting requirements.  It accepts PECO’s proposal to treat the grant as taxable income and deduct only the net of tax balance from rate base for the purpose of calculating the Smart Meter Cost Recovery Surcharge.  Pursuant to the settlement, in the event of a determination that the grant is not taxable, associated costs recovered through the Smart Meter Cost Recovery Surcharge will be recalculated and returned to customers as an over-recovery through the reconciliation mechanism.  Settlement Petition ¶ 14(I).
III.
FINDINGS OF FACT
1. PECO Energy Company is a corporation organized and existing under the laws of the Commonwealth of Pennsylvania, with its principal office in Philadelphia, Pennsylvania. 

2. PECO is a public utility subject to the jurisdiction of the Pennsylvania Public Utility Commission (Commission) and is an electric distribution company (EDC) as defined in 66 Pa.C.S.A. § 2803.



3.
PECO provides electric delivery service to approximately 1.6 million customers and natural gas delivery service to approximately 475,000 customers in Pennsylvania.

4.
On August 14, 2009, PECO filed with the Commission its “Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan” (Petition) asking that the Commission approve the Smart Meter Plan addressed to the deployment of smart meter technology in accordance with the requirements of Act 129 of 2008, 66 Pa.C.S.A. § 2807, and the Implementation Order entered June 24, 2009 by the Commission at Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order).  The Petition included written direct testimony and associated exhibits.

5.
On November 25, 2009, a Joint Petition for Partial Settlement (Settlement Petition or Joint Petition) was filed with the Commission.  All parties either signed or did not oppose the settlement.  All but one issue (allocation of common costs) were included in the settlement.

6.
The Smart Meter Plan consists of two phases.  Phase One spans the 30-month grace period established by the Commission’s Implementation Order.  During this phase, PECO will select the smart meter technology it plans to deploy; design and install a meter data management system (MDMS) and make other information technology (IT) investments; test and validate the smart meter technology; deploy the advanced metering infrastructure (AMI) network; initially deploy smart meters; and develop a program to educate customers and implement initial dynamic pricing options.  PECO anticipates that its MDMS will be installed and in operation by the summer of 2012 and that the initial AMI network will become operational by the end of the grace period.

7.
During Phase Two, PECO will complete the deployment of smart meters throughout its service territory.

8.
In June 2010, PECO will make a second major (Phase One) filing with the Commission to request approval of a program to introduce and test dynamic pricing options, educate customers about those options and collect data from customer experience with dynamic pricing.  The program will be designed through a collaborative process with interested statutory parties and other stakeholders. 

9.
In 2012, PECO will make a third filing, in which it will seek Commission approval of its plan to complete the smart meter deployment during Phase Two.

10.
In its Petition, PECO proposed that it would initially deploy 100,000 smart meters but would expand that figure to 600,000 if it received its entire request for $200 million of federal funding under the American Recovery and Reinvestment Act (ARRA).  By letter dated October 27, 2009, PECO was notified that its federal grant application was successful, subject to subsequent award negotiations.

11.
PECO estimates that the cost of its initial deployment will be $290 million, although the cost may range from $210 to $300 million depending on equipment, installation and IT development costs and meter and installation costs.  The ARRA funding will reduce the PECO-funded portion to $148 million.  To the extent PECO deploys smart meters sooner than would be required to simply replace failures of its existing meters and communications modules, it will incur accelerated depreciation.  The estimated accelerated depreciation resulting from the initial deployment of 600,000 smart meters is $24 million.  PECO estimates that its total cost to offer smart meters to all of its customers will range from $500 million to $550 million, which will be reduced by the $200 million PECO received in ARRA grant money.

12.
PECO proposes to recover its Smart Meter Plan costs by means of a Section 1307 adjustment surcharge (Smart Meter Recovery Charge) that will be reconcilable, non-by passable and calculated separately for each rate class. 

13.
The initial surcharge will be calculated using the company’s actual capital structure, cost of debt and preferred stock as reported to the Commission in PECO’s most recent quarterly earnings report, with a 10.5% return on equity (ROE).  The ROE used in the initial surcharge will be adjusted to reflect the ROE allowed (or stipulated to) in a base rate case filed by the company, effective within one year of the initial Smart Meter Cost Recovery Surcharge.  This initial ROE will be adjusted in the reconciliation process back to the time of the initial implementation of the surcharge to reflect the ROE allowed or stipulated to in the base rate proceeding.

14.
PECO will make a filing each August 1 to reconcile the costs to be recovered through the Smart Meter Cost Recovery Surcharge for the prior 12-month period ending June 30.  Reconciliation will be done annually in the August 1 filing, and interest on both over and under recoveries will be at the rate of 6%.  The surcharge will be filed quarterly to be effective on January 1, April 1, July 1 and October 1, and will be adjusted quarterly only if the quarterly filing indicates that the surcharge will increase or decrease by more than 5%.  The quarterly updates will be filed at least 10 days before the scheduled effective date.  

15.
The costs to procure and install the smart meters (direct costs) will be directly assigned to the customer class that uses that equipment.

16.
The nondirect or common costs are those not directly assigned to each customer class, primarily those costs (MDMS, IT, AMI, administration) required to manage the meter data for all classes and to integrate the new meter system with the existing billing system and must be allocated among customer classes.

17.
The smart meter common costs are estimated at $198 million and will account for more than half of the total program costs during the first three years of the Smart Meter Plan.

18.
Smart meter common costs are customer-based costs because they do not vary with customers’ energy or demand usage.

19.
Smart meter common costs are driven by the number of meter locations.  The size of the network needed to read the meters and the size of the systems used to store meter data are a function of the number of meter locations that have to be connected and therefore vary with the number of customers.

20.
As customer costs, the smart meter common costs should be allocated among the customer classes in proportion to the number of customers in each class.

21.
PECO has proposed three rate class groups for the allocation of smart meter costs:  The Residential rate group includes the various residential rate classes (Rates R, RH and OP), the Small Commercial and Industrial (C&I) rate group includes the Rate GS customers and the Large C&I rate group includes the Rates HT, PD and EP customers.  PECO proposed to allocate the common costs among rate class groups by the relative number of customers in each group.

22.
Based on the number of customers, PECO allocated 89.9% of the total smart meter common costs to the residential customers, 9.9% to Small C & I customers and 0.2% to Large C& I customers.

23.
The direct and common smart meter costs will be recovered from the Residential rate group by means of a per-kWh charge.

24.
The direct and common smart meter costs will be recovered from the Small and Large C&I rate groups through a customer-based charge.  

25.
Under 66 Pa.C.S.A. § 2807(f)(2)(i), a customer may request that a smart meter be installed after the grace period but before universal deployment.  The Implementation Order at 10 provides that the customer must pay the incremental cost of the meter installation.  PECO has identified this incremental cost as the difference between the estimated cost to install a smart meter ($40) and the average cost to install a meter as part of its universal deployment of smart meters ($24).  Both costs exclude the cost of the meter itself, since PECO would incur that cost in either case.

26.
During the 30-month grace period, PECO will be able to provide interval data using its existing automated meter reading (AMR) system or, for commercial and industrial accounts, its existing MV-90 interval data system.  PECO will provide such data upon a customer’s request.  In addition, upon customer request PECO will provide direct access to licensed electric generation suppliers or other third parties authorized by the Commission, by means of EDI transactions, of the data currently available from its existing AMR system and any additional Advanced Read Services it is able to provide.  Commercial and industrial customers will continue to have the option of “pulse” outputs from existing MV-90 meters or interval data as currently provided.

27.
PECO has agreed to a stakeholder collaborative process through December 2012 that establishes a schedule and specifies issues to be addressed.  Unresolved issues will be presented to the Commission for resolution in either the June 2010 (dynamic pricing and customer testing approval) or 2012 (universal deployment) filing.

28.
PECO has agreed to specific protocols with respect to use of the remote connect/disconnect capability.  PECO’s compliance with Chapter 14 of the Public Utility Code, 66 Pa.C.S.A. § 1401 et seq., and Chapter 56 of the Commission’s regulations, 52 Pa. Code § 56.91 et seq., will include, at a minimum:  
a.
At all times of the year, PECO will send an appropriately trained representative to the premises before a disconnection is scheduled to occur, and the PECO representative will use reasonable efforts to make personal contact with a responsible adult occupant of the residence prior to the disconnection.
b.
Where personal contact is not made prior to remote disconnection, the PECO representative shall leave conspicuously at the residence a notice informing the customer that utility service is being disconnected and how the customer can effect a reconnection.  The notice shall include the number of a hotline where low-income and vulnerable customers can receive information on all of PECO’s Universal Service and Energy Conservation programs and related payment information.
c.
The PECO representative will stop the remote disconnection if the customer can show confirmation of payment through either authorized agent or automated payment systems.  The representative will be fully trained to direct vulnerable and low-income customers to a hotline where they can receive information on all of PECO’s Universal Service and Energy Conservation programs and related payment information.
d.
PECO will charge a reduced restoration fee for reconnection where the remote feature is utilized.  Restoration timeframe improvements will be considered as part of the collaborative process.

29.
PECO’s recovery of its AMR investment existing as of January 1, 2011 and any subsequent necessary additional transitional investment will be recovered in equal installments in the Smart Meter surcharge over a period ending December 31, 2020.  In addition, any increase in annual depreciation resulting from the company’s Smart Meter Plan approved by the Commission that occurs prior to January 1, 2011 will be deferred and recovered with the net AMR investment balance at January 1, 2011.  The unamortized amount will be included in the rate base component of the Smart Meter Cost Recovery Charge.

30.
PECO may seek recovery of the reasonable costs of securing its $200 million ARRA Smart Grid Investment Grant Award and meeting the Department of Energy’s (DOE) compliance and reporting requirements related to this grant as part of its Smart Meter Surcharge filing.  Unless a determination is made prior to the time that PECO’s initial Smart Meter Cost Recovery Charge goes into effect that any Smart Grid Investment Grant funds received by PECO pursuant to the ARRA are not taxable, PECO’s proposal to reflect the net of tax balance on capital-related Smart Grid Investment Grant dollars as a rate base reduction for purposes of calculating the Smart Meter surcharge will be followed.  To the extent that it is later determined that the ARRA grant funds are not taxable, costs recovered through the Smart Meter surcharge during all periods for which the grants were treated as taxable will be recalculated and the resulting reduction being returned to customers as an over-recovery through the Smart Meter Cost Recovery Charge reconciliation mechanism.

31.
The Smart Grid Investment Award of $200 million will mitigate the net costs of PECO’s Phase One investment and will enable the accelerated deployment of smart meters.

IV.
DISCUSSION
A.
Background


As explained in the Commission’s June 24, 2009 Implementation Order at Docket No. M-2009-2092655, Act 129 of 2008 (Act 129 or the Act), which became effective on November 14, 2008, made a number of significant amendments to the Public Utility Code by imposing new requirements on electric distribution companies (EDCs) regarding energy conservation, default service procurements and the expansion of alternative energy sources.  It specifically directed that within nine months of its effective date, EDCs with at least 100,000 customers (such as PECO) file a smart meter technology procurement and installation plan with the Commission for approval.  66 Pa. C.S.A. § 2807(f)(1).  Each EDC smart meter plan must describe the smart meter technologies the EDC proposes to install, upon request from a customer at the customer’s expense, in new construction and in accordance with a depreciation schedule not to exceed 15 years.  66 Pa. C.S.A. §§ 2807(f)(1) and (2).  Act 129 also establishes a requirement for EDCs to make available to third parties direct meter access and electronic access to meter data by third parties, upon customer consent.  66 Pa. C.S.A.  § 2807(f)(3).  The Act defines minimum smart meter technology capabilities.  66 Pa. C.S.A. § 2807(g).  Finally, the Act establishes acceptable cost recovery methods.  66 Pa. C.S.A. § 2807(f)(7).



The term “smart meter technology” is defined at 66 Pa.C.S.A. § 2807(g) as “technology, including metering technology and network communications technology capable of bidirectional communication, that records electrical usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology.”  The minimum smart meter technologies, in addition to providing customers with “direct access to and use of price and consumption information,” must include the capability to:  


(1)
directly provide customers with information on their hourly consumption; 


(2)
enable time-of-use rates and real-time price programs; and


(3)
effectively support the automatic control of the customer’s electricity 



consumption by one or more of the following as selected by the customer:  

  (i)
the customer; 

 (ii)
the customer’s utility; or 

(iii)
a third party engaged by the customer or the customer’s utility.


In compliance with Act 129 and the Commission’s Implementation Order, PECO filed the Smart Meter Technology Procurement and Installation Plan which is the subject of this proceeding.
B.
The Settlement 
Commission policy promotes settlements.  52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code § 69.401.  Many proceedings are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.



In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa.PUC 767 (1991); Pa. Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa.PUC 1 (1985).



Applying these principles, it is clear that the Joint Petition for Partial Settlement should be approved by the Commission.



First, it is clear that the comprehensive Smart Meter Plan as described in the Settlement Petition is in compliance with all applicable regulatory requirements and is clearly reasonable.  As stated in the Settlement Petition at ¶ 17, after extensive discovery and weeks of in-depth discussions, it “amicably and expeditiously resolves a number of important and potentially contentious issues. . . .” and “represents a carefully crafted package representing reasonable negotiated compromises on the issues addressed.”  Other than the issues reserved for briefing, it is supported (or not opposed) by parties who represent the interests of residential customers (OCA), small businesses (OSBA), large energy users (PAIEUG), low-income customers (ACORN), energy suppliers and marketers (Constellation), environmentalists (CAC) and other state agencies (DEP), as well as the general public interest represented by the Commission’s OTS.  


 Generally, PECO’s multi-phase approach makes good use of the 30-month grace period permitted by the Commission to select and implement the smart meter technology it will employ (including testing and validation), to develop the necessary infrastructure to support the plan, to educate customers and to develop  dynamic pricing options.  It also allows a number of opportunities throughout the process for both the Commission and interested parties to address the implementation of all aspects of PECO’s Smart Meter Plan.  This proceeding has made it clear that PECO fully recognizes the public benefits associated with the use of smart meters and is committed to making this technology work to the maximum benefit for itself and its customers.  


Additionally, the fact that PECO chose to undertake the extensive process of applying for the ARRA/ DOE grant shows that the company is equally committed to ensuring that the financial burden on its customers of the costs of this program is mitigated as much as possible.
  An additional benefit is that this will allow PECO to deploy smart meters that fully comply with the functionality requirements of Act 129 on an expedited basis.


With respect to the specific terms of the settlement, the provisions contained in the settlement addressed to the stakeholder collaboratives improve PECO’s original proposal in its Petition by specifying when the collaboratives are to meet, and the issues to be addressed.  This is a commendable approach to ensuring that stakeholder input and feedback is obtained and discussed outside of the litigation process, at early enough stages of the Smart Meter Plan development and implementation that this information is available for appropriate consideration.  As stated by OCA in its Statement in Support at 3-4, “This increased specificity will allow for a robust process, encourage a two-way dialogue and allow for a better-informed process for both stakeholders and the company.  These goals were achieved in PECO’s EE&C collaborative, and the OCA believes that the Smart Meter collaborative will build on this success.”  


The settlement also provides a reasonable basis for employing the remote connect/disconnect capability by specifying how this functionality will be used, especially in non-voluntary terminations.  The detailed protocol agreed to by PECO ensures that customers will not be adversely affected by the use of the remote connect/disconnect feature by making it clear that all consumer protections provided by statute or the Commission’s regulations will be maintained or enhanced, and that the PECO representatives will be appropriately trained.  In fact, it seems that low-income and vulnerable customers will benefit through the direct receipt of information concerning the company’s low-income assistance programs.


The settlement also establishes a reasonable means for PECO to recover its Smart Meter Plan costs by establishing the elements and procedural issues relating to the proposed § 1307(e) Smart Meter Cost Recovery Surcharge, which will be annually established and fully reconcilable.  The surcharge will be based on PECO-specific components, with an express provision regarding updating and retroactively adjusting the return on equity (initially, 10.5% rather than the 11.5% originally requested) to be used.  The filing schedule, which adopts that presented by OTS in its testimony, is consistent with that used for other 1307(e) surcharges, and strikes a reasonable balance between ensuring that adequate time is available for review and that the most current data is used for the calculation of the surcharge.


With respect to the way in which smart meter costs will be recovered from each rate class, there is agreement that the direct costs (the cost of procuring and installing the meters themselves) will be allocated to and recovered from the specific rate class for which those meters are deployed.  Allocation and recovery of indirect costs (the common costs associated primarily with installation and operation of the information network as well as administrative costs) are addressed separately below.


PECO had originally proposed to recover the direct costs from the residential class through a fixed, customer-based charge.  The settlement adopts the OCA position that all costs for the residential class will be recovered by means of a per-kWh charge.  According to OCA (Statement in Support at 6), this is “. . . .consistent with prior Commission policy and also reflects the greater benefits that residential customers with higher usage stand to realize from smart meter capabilities.”  


The settlement also addresses PECO’s recovery of its investment in the meters currently in use (AMR, automated meter reading) by providing that its investment, as of January 1, 2011 as well as any necessary transitional investment, will be amortized and recovered through the Smart Meter Cost Recovery Surcharge in equal installments over a period ending December 31, 2020 and that any increase in annual depreciation resulting from Commission approval of the Smart Meter Plan prior to January 1, 2011 will be included and recovered with the AMR investment, with the unamortized balance included in the rate base component of the Smart Meter Cost Recovery Surcharge.  This is a reasonable way for PECO to recover its investment.


The settlement also addresses issues relating to ARRA compliance and taxation, by explicitly providing that ARRA-related costs (the costs to secure the grant, and to comply with the reporting requirements) will be recovered through the surcharge and thus subject to review through the Commission’s approval process, and by providing a process to ensure that customers are not overcharged through overstatement of the rate base in the event of a ruling that the funds are not taxable. 



In addition, other reasons to support the settlement were presented by the various parties.  Constellation in its Statement of Support (Attachment  H) stated that it supports the settlement because it specifically provides that 15-minute interval data will be furnished to electric generation suppliers and other third-parties on a daily-basis and that issues of particular interest to it were identified as specific items to be addressed through the collaborative process.



As explained in its Statement in Support (Attachment F), DEP supports the settlement because it allows the deployment, on an expedited basis, of meters that provide the essential functions mandated by Act 129 (including the use of home area networks) in a cost-effective manner, and the proposed collaborative process “adds an important layer of transparent participation to the future development of PECO’s Smart Meter Plan.”



CAC (Attachment G) believes that the settlement is in the public interest because “. . . the installation of smart meters will ultimately result in reduced air pollution caused by energy production and consumption.”  

C.
Unresolved Issues

1.
Allocation of common costs among customer classes


Act 129 allows an EDC to recover “all reasonable and prudent costs of providing smart meter technology.”  66 Pa.C.S.A. § 2807(f)(7).  As explained by the Commission in its June 24, 2009 Implementation Order at 29, the smart meter plans presented by each EDC must include documentation concerning these costs, which it described:
These costs will include both capital and expense items relating to all plan elements, equipment and facilities, as well as an analysis of all related administrative costs.  More specifically, these costs would include, but not be limited to, capital expenditures for any equipment and facilities that may be required to implement the smart meter plan, as well as depreciation, operating and maintenance expenses, a return component based on the EDC’s weighted cost of capital, and taxes.  Administrative costs would include, but not be limited to, incremental costs relating to plan development, cost analysis, measurement and verification, and reporting.  In addition, the plan should include cost estimates for testing, upgrades, maintenance and personnel training.  



The Commission addressed the allocation of smart meter costs to customer classes in its June 24, 2009 Implementation Order at 32:
The Commission will require that all measures associated with an EDC’s smart metering plan shall be financed by the customer class that receives the benefit of such measures.  In order to ensure that proper allocation takes place, it will be necessary for the utilities to determine the total costs related to their smart metering plans, as discussed in E.1.  Once these costs have been determined, we will require the EDC to allocate those costs to the classes whom derive benefit from such costs.  Any costs that can be clearly shown to benefit solely one specific class should be assigned wholly to that class.  Those costs that provide benefit across multiple classes should be allocated among the appropriate classes using reasonable cost of service practices.



All parties in this proceeding agree that the costs to procure and install the smart meters can be identified by customer class and therefore will be assigned directly to each customer class.
 The balance of the costs – the common costs – will be incurred to manage the meter data of all classes and to integrate the new meter system with PECO’s existing billing system.
  Accordingly, such costs cannot be directly assigned, and must be allocated among the customer classes.  


PECO has proposed to allocate the common costs among classes based on the number of customers in each class because such costs vary with the number of customers regardless of usage.  According to PECO, using this allocator complies with the Implementation Order’s directive that costs not directly assigned should be allocated “using reasonable cost of service practices” and is consistent with the cost of service allocations used by the Commission for many years to allocate metering and customer accounting costs among customer classes.  This methodology was supported by OSBA and PAIEUG, and not opposed by any party other than OCA.  


OCA’s position is that company’s proposed allocation is inappropriate, and that the allocator should instead be based on “energy and demand” to be consistent with the Implementation Order’s directive that EDCs allocate costs to the classes “. . . whom derive benefit from such costs.”  As summarized in OCA’s Main Brief at 8-9:


Since the vast majority of PECO customers (89.9%) are residential customers, this means that residential customers will bear nearly 90% of these common costs, even though it is far from clear that residential customers will receive anything close to 90% of the benefits from these costs.  The OCA submits that it is inappropriate to allocate common costs based on the number of customers.  As indicated in the Implementation Order, smart meter plan costs are appropriately allocated to those customer classes who derive the benefits from such costs.  Implementation Order at 32.  The number of customers is neither a measure of the benefits derived from the smart meter system nor the causation of the system costs.


The OCA submits that the appropriate basis on which to allocate common costs is on the basis of energy and demand.  The preamble to Act 129 states that one of the main goals of the Act is to reduce the cost and price instability of electric energy . . . .The purpose of this massive new investment is not simply to count kilowatt hours and provide accurate bills to each individual customer.  Rather, it is to reduce overall demand and energy costs for the benefit of all customers.  Allocation of these common costs based on energy and demand recognizes the purpose of Act 129 and also recognizes that larger customers (in terms of demand and energy usage) will derive far greater benefits from both the smart meter systems and the enhanced technological capabilities.  It is simply inappropriate to allocate the exact same dollar level of these costs to an individual 500 kWh per month residential customer as to the largest industrial or commercial customer on the PECO system. (citations omitted)


OCA has proposed that the 50% of the common costs be allocated on the basis of the relative energy consumption by each rate class, and 50% of the common costs on the basis of the relative coincident peak of each rate class.  OCA St. 3 at 8. The effect is to greatly reduce the share of common costs allocated to the residential customers, and to greatly increase the share allocated to the commercial and industrial rate classes.   



This proposed revision to the company’s Smart Meter Plan is opposed by PECO, PAIEUG and OSBA.  These parties all note that the Commission specifically directed that common costs be allocated using “reasonable cost of service principles,” i.e., a cost-based allocation, not a benefit-based allocation. 


I agree that PECO’s plan should not be modified as suggested by OCA.  Although OCA does attempt to apply traditional cost of service principles by claiming that the number of customers is not the “cause” of the costs, it is clear that the primary argument it is presenting is the “benefit” one, i.e., that costs should be assigned proportionally to the parties relative to the benefits received.



This is not how metering costs have been allocated by the Commission, and should not be adopted here.  Clearly, metering costs – whether those associated with the current meters or the smart meters that will eventually be deployed – vary with the number of customers.  As explained by PECO witness Cohn in PECO St. 5-R at 7:


From a cost of service perspective, smart meter common costs are driven by the number of meter locations and, therefore, are properly allocated on the basis of numbers of customers.  Specifically, the size of the network needed to read meters and the size of the systems used to store meter data are a function of the number of meter locations that have to be connected and, therefore, vary in proportion to the number of customers.  A customer’s demand and energy use do not affect (or affect only marginally) the cost of the build-out in common infrastructure.


The Commission statement relied on by the OCA (that costs should be allocated to the customers who derive the benefit from those costs) is merely a general cost of service statement that recognizes that customers should not bear the costs of facilities not used to serve them, and is modified by the immediately following specific directives concerning direct costs (directly and wholly assigned to the class affected class) and common costs (allocated using reasonable cost of services practices).


OCA’s argument that these costs are being incurred pursuant to Act 129 and therefore are “caused” by the Act so that the Act’s presumed benefits should be the basis of the allocation of the common costs misses the point.  I agree that the Smart Meter Plan is being developed to comply with the Act, and therefore the Act in a sense can be seen as the underlying “cause” of the plan itself.  To that extent, the costs associated with the plan will be incurred to serve all of PECO’s customers.  The relevant issue however, when it comes to allocation, is what proportionate share of these costs should be borne by each of the customer classes.  Simply put, it is the need for the meter itself (as well as the associated costs to make use of that meter) that “causes” those specific costs to be incurred.  Based on the relative numbers of customers, the residential classes will be associated with almost 90% of the meter locations and this is why it is just, reasonable and appropriate that they be responsible for a proportionate share of the common costs to utilize those meters.


In addition, as noted by PECO in its Main Brief at 12, OSBA in its Main Brief at 14-15 and PAIEUG in its Main Brief at 221-22, even if the benefits for each class could be accurately measured, there is no support for the assumption that each customer class will derive benefits from smart meter technology in direct proportion to the class’s demand and energy usage.  The effect would be to shift a large portion of the residential class costs to the other rate classes, resulting in a subsidization of the residential class.  This would produce unjust and unreasonable rates, since the rates would not be based on a cost of service study.  See, Lloyd v. Pa. Pub. Util. Comm’n, 904 A.2d 1010, 1020 (Pa. Commw. 2006).  


It should be noted that although OSBA supports PECO’s proposal to allocate the common costs using an unweighted customer allocator (i.e., the relative number of customers in each rate class), it recognizes that the Commission might be persuaded by the OCA’s argument.  It therefore offered as an alternative a cost-based allocation, in which the common costs are allocated in proportion to the allocation of meter costs “to provide some relief to the residential rate class group without causing the dramatic shift in costs to the Small C&I rate class group which would be effected by the OCA’s proposal.”  OSBA Main Brief at 15-16.  It is unnecessary to address this proposal in light of my determination that the company’s proposal should be adopted.


In conclusion, the company’s proposal to allocate the common costs associated with the Smart Meter plan accurately assigns those costs to each customer group based on reasonable cost of service and causation principles which have long been determined by the Commission as the fundamental basis for utility ratemaking and which is explicitly required by the Implementation Order.  

2.
Recovery of costs from the Small C&I class


OSBA has taken the position that if the OCA’s proposal to allocate common costs on the basis of energy and demand is adopted, then they should be recovered from the Small C&I customers through an energy charge rather than a customer charge, citing the diverse nature of the customers within that group.  OSBA Main Brief at 17-21 and Reply Brief at 10-13.  PAIEUG opposes this proposal, claiming that this would result in “. . . the larger customers shouldering an unwarranted portion of the class’s common costs.”  PAIEUG Reply Brief at 12.  


As I determined that the PECO’s proposal to allocate common costs on the basis of the number of customers should be adopted, it is unnecessary to address this issue.

D.
Conclusion


There can be no doubt that the settlement represents a reasonable and appropriate plan of realizing the goals of Act 129 in deploying smart meter technology.  All the parties should be commended for reaching a comprehensive agreement that clearly demonstrates the good faith and reasonableness that it is hoped will result in optimal outcomes for all segments (PECO, its various customer classes, the EGSs, the Commission itself in its exercise of regulatory oversight) with respect to the Smart Meter Plan.  In order to obtain the maximum benefit from the procurement of the ARRA/DOE grant, the settling parties’ request that the Commission consider the Settlement Petition as expeditiously as possible should be granted.

V.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and subject-matter of this proceeding.

2. Act 129 of 2008, 66 Pa.C.S.A. § 2807, requires electric distribution companies (EDCs) with more than 100,000 customers to develop a plan to deploy smart meters over a 15-year period.  

3. PECO’s proposed Smart Meter Technology and Procurement Plan (Smart Meter Plan), as modified by the Joint Petition for Partial Settlement, complies with Act 129, 66 Pa.C.S.A. §§ 2807(f)(1)-(f)(3), and the Commission’s Implementation Order entered June 24, 2009 at Smart Meter Procurement and Installation, Docket No. M-2009-2092655.
4. The meters that PECO will deploy meet the definition of “smart meter” provided in 66 Pa.C.S.A. § 2807(g).

5. Each EDC is permitted to recover, on a full and current basis from each customer class, all prudent and reasonable smart meter costs less operating costs and capital cost savings realized by the EDC from the installation and use of smart meter technology.
6. PECO’s proposed Smart Meter Cost Recovery Surcharge tariff is authorized by and consistent with 66 Pa.C.S.A. §§ 1307 and 2807(f)(7).

7. Each EDC must allocate smart meter costs to the classes that benefit from such costs.  Any costs that can be clearly shown to benefit solely one specific class should be assigned wholly to that class.  Those costs that provide benefit across multiple classes should be allocated among the appropriate classes using reasonable cost of service practices.

8. PECO’s proposed cost allocation methodology is appropriately based upon reasonable cost of service principles.

9. The costs to procure and install the smart meters should be directly assigned to the rate class for which PECO incurs those costs.

10. As customer costs, smart meter common costs should be allocated among customer classes in proportion to the number of customers in each class to produce rates that are just, reasonable and not discriminatory.

11. PECO’s proposed incremental charges for installation of individual smart meters in advance of system-wide deployment are just, reasonable and not discriminatory.
12. To determine whether the settlement should be approved, the Commission must decide whether the settlement promotes the public interest.  Pennsylvania Public Utility Comm’n v. C.S. Water and Sewer Associates, 74 Pa. PUC 767 (1991); Pennsylvania Public Utility Comm’n v. Philadelphia Electric Company, 60 Pa. PUC 1 (1985).

13. The settlement rates, terms and conditions contained in the Joint Petition for Partial Settlement filed at Docket No.  M-2009-2123944 by PECO Energy Company, the Office of Consumer Advocate, the Office of Small Business Advocate, the Department of Environmental Protection, the Clean Air Council, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc., and the Association of Community Organizations for Reform Now are just, reasonable and in the public interest.



14.
The Joint Petition for Partial Settlement at Docket No. M-2009-2123944 filed by PECO Energy Company, the Office of Consumer Advocate, the Office of Small Business Advocate, the Department of Environmental Protection, the Clean Air Council, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc., and the Association of Community Organizations for Reform Now should be approved as submitted, without modification.

15.
The rates that will be produced by the tariffs contained in the Joint Settlement Petition are just, reasonable and not discriminatory.
VI.
ORDER
THEREFORE,

IT IS ORDERED:

1. That the Joint Petition for Partial Settlement at Docket No. M-2009-2123944 filed by PECO Energy Company, the Office of Consumer Advocate, the Office of Small Business Advocate, the Department of Environmental Protection, the Clean Air Council, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc., and the Association of Community Organizations for Reform Now is approved as submitted, without modification;

2. That the Smart Meter Technology Procurement and Installation Plan filed by PECO at Docket No. M-2009-2123944, as revised, is approved;

3. That upon entry of the Commission Order approving the Joint Petition for Partial Settlement, PECO Energy Company be permitted to file the tariff and tariff supplements in substantially the same form as those attached to the Joint Petition as Exhibits A and B to become effective on one day’s notice after entry of the Commission’s final order;

4. That PECO’s proposed allocation of Smart Meter Technology Procurement and Installation Plan costs is approved;
5. That PECO apply the Smart Meter Recovery Surcharge to all nonresidential rate classes on a per customer-charge basis;

6. That PECO apply the Smart Meter Recovery Surcharge to the residential rate classes on a per-kWh energy charge basis; and
7.  That upon acceptance and approval by the Commission of the tariff and tariff supplements filed by PECO Energy Company consistent with this Order, this proceeding at Docket No. M-2009-2123944 shall be marked closed.

	Date:
	January 19, 2010
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge


APPENDIX A

PECO Smart Meter PLan
Docket No. M-2009-2123944
Statements and Exhibits 

	Date
	Party
	Caption
	Description
	Exhibits/Attachments
	Admitted

	8/14/09
	PECO Exh. 1
	Filing
	Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan (Smart Meter Plan)
	
	11/13/09*

	
	
	Vol. I
	
	
	11/13/09*

	
	
	Petition
	
	
	11/13/09*

	
	
	St. 1
	Direct:  Craig L. Adams, PECO Energy Company, Senior Vice-President and Chief Operating Officer
	
	11/13/09*

	
	
	St. 2
	Direct:  Glenn A. Pritchard, P.E., PECO Energy Company, Principal Engineer, Meter Reading Technologies
	Exhs. GAP-1, GAP-2
	11/13/09*

	
	
	St. 3
	Direct:  Jeffrey T. Buxton, Executive Consultant (for Enspira Solutions, Inc.) 
	
	11/13/09*

	
	
	St. 4
	Direct:  Ann P. Kelly, PECO Energy Company, Director of Finance Operations
	Exhs. APK-1, APK-2
	11/13/09*

	
	
	St. 5
	Direct:  Alan B. Cohn, PECO Energy Company, Regulatory Group, Manager of Revenue Analysis
	Exhs. ABC-1 through ABC-6
	11/13/09*

	
	
	Vol. II
	Smart Meter Plan
	
	11/13/09*

	9/25/09
	OCA
	Comments
	
	
	

	9/25/09
	DEP
	Comments
	
	
	

	9/25/09
	ACORN
	Comments
	
	
	

	9/25/09
	OTS
	Comments
	
	
	

	
	
	
	
	
	

	10/6/09
	PECO
	PECO Exh. 1 (revised)
	Revised plan
	
	11/13/09*

	
	
	
	
	
	

	10/7/09
	Constellation
	Constellation St. 1
	Direct:  David I. Fein, Constellation Energy Group, Inc., Vice President and Director of Retail Energy Policy
	
	11/13/09*

	10/7/09
	OTS
	OTS St. 1
	Direct:  Christine S. Wilson, CPA, PUC, Fixed Utility Financial Analyst
Appendix A
	
	11/13/09*

	10/7/09
	OCA
	OCA St. 1
	Direct:  John G. Athas, La Capra Associates, Principal Consultant
	Exh. OCA-JGA-1
	11/13/09*

	10/7/09
	OCA
	OCA St. 2
	Direct:  Thomas S. Catlin, Exeter Associates, Inc., Principal
	
	11/13/09*

	10/7/09
	OCA 
	OCA St. 3
	Direct:  Dr. Dale E. Swan, Exeter Associates, Inc., Senior Economist and Principal
	Exh. DES-1
	11/13/09*

	10/7/09
	ACORN
	ACORN St. 1
	Direct:  Ian Phillips, PA ACORN, Legislative Director
	Exh. A
	11/13/09*

	
	
	
	
	
	

	10/27/09
	OSBA
	OSBA St. 1
	Rebuttal:  Robert D. Knecht, Industrial Economics, Incorporated, Principal and Treasurer
	Exhs. IEc-R1, IEc-R2
	11/13/09*

	10/27/09
	OTS
	OTS St. 1-R
	Rebuttal:  Christine S. Wilson
	Exh. 1-R (revised)
	11/13/09*

	10/27
	PAIEUG
	PAIEUG St. 1R
	Rebuttal:  Richard A. Baudino, J. Kennedy and Associates, Inc., consultant (revised)
	Exhs. RAB-1, RAB-2
	11/13/09*

	10/27
	PECO
	PECO St. 2-R
	Rebuttal:  Glenn A. Pritchard
	
	11/13/09*

	10/27
	PECO
	PECO St.  4-R
	Rebuttal:  Ann P. Kelly
	
	11/13/09*

	10/27
	PECO
	PECO St. 5-R
	Rebuttal:  Alan B. Cohn
	
	11/13/09*

	10/27
	PECO
	PECO St.  6-R


	Rebuttal:  Lauren B. Feldhake, PECO Energy Company, Director of Customer Financial Operations (revised 11/3/09)
	
	11/13/09*

	
	
	
	
	
	

	11/6/09
	OCA
	OCA St. 1S
	Surrebuttal:  John G. Athas
	
	11/13/09*

	11/6/09
	OCA
	OCA St. 2S
	Surrebuttal:  Thomas S. Catlin
	
	11/13/09*

	11/6/09
	OCA
	OCA St. 3S
	Surrebuttal:  Dr. Dale E. Swan
	
	11/13/09*

	11/6/09
	OTS
	OTS St. 1-SR
	Surrebuttal:  Christine S. Wilson
	
	11/13/09*

	
	
	
	
	
	

	11/13/09
	PECO
	Exh. 2
	Affidavit, Craig L. Adams
	
	11/13/09*

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


* Admitted by stipulation; no cross-examination
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_____________________________________________
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_____________________________________________

TO THE HONORABLE MARLANE R. CHESTNUT, ADMINISTRATIVE LAW JUDGE:

PECO Energy Company (“PECO” or the “Company”); the Office of Consumer Advocate (“OCA”); the Office of Small Business Advocate (“OSBA”); the Commonwealth of Pennsylvania, Department of Environmental Protection (“DEP”); the Clean Air Council; Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, “Constellation”); and the Pennsylvania Association of Community Organizations for Reform Now (“ACORN”) (collectively, the “Joint Petitioners”), by their respective counsel, submit this Joint Petition For Partial Settlement (“Settlement”) of all but one issue in the above-captioned proceeding and request that the Administrative Law Judge approve the Settlement without modification.
  The item reserved for litigation involves the allocation and recovery (e.g., on a kWh basis or through a customer charge) of smart meter costs.  In support of this Settlement, the Joint Petitioners represent as follows:

I. BACKGROUND

1. On August 14, 2009, PECO filed the above-captioned petition (the “Petition”) requesting that the Pennsylvania Public Utility Commission (the “Commission”) issue an order approving PECO’s Smart Meter Technology Procurement and Installation Plan (“Smart Meter Plan” or “Plan”) in accordance with the requirements of Act 129 of 2008, 66 Pa. C.S. § 2807(f)(1) (“Act 129” or the “Act”).  Specifically, PECO requested that the Commission: (1) find that the Smart Meter Plan satisfies the requirements of 66 Pa. C.S. § 2807(f)(1) – (f)(3) and the Commission’s June 24, 2009 Implementation Order
; (2) approve the procurement and deployment of up to 600,000 smart meters by PECO during the 30-month grace period established in the Implementation Order; (3) approve PECO’s proposed tariff provisions and cost recovery surcharge mechanism pursuant to 66 Pa. C.S. § 1307 to fully recover the costs incurred by PECO in the implementation and operation of its Plan; and (4) approve PECO’s proposed incremental charges for installation of individual smart meters in advance of system-wide deployment pursuant to 66 Pa. C.S. § 2807(f)(2)(i).

2. Accompanying its Petition, PECO filed its Smart Meter Plan as well as the prepared direct testimony and accompanying exhibits of Craig L. Adams (PECO Statement No. 1); Glenn A. Pritchard (PECO Statement No. 2); Jeffrey T. Buxton (PECO Statement No. 3); Ann P. Kelly (PECO Statement No. 4); and Alan B. Cohn (PECO Statement No. 5).

3. On August 20, 2009, OTS filed a Notice of Appearance.  On September 1, 2009, OCA filed a Notice of Intervention and Public Statement.  On September 25, 2009, OSBA filed a Notice of Intervention and Public Statement.

4. On August 21, 2009, the Commission issued a notice that it had assigned this matter to Administrative Law Judge Marlane R. Chestnut (the “ALJ”) for purposes of conducting hearings and issuing an Initial Decision.  In the same notice, the Commission scheduled a Prehearing Conference for September 29, 2009.

5. On August 29, 2009, the Commission published a notice in the Pennsylvania Bulletin stating, among other things, that comments addressing PECO’s Smart Meter Plan had to be filed by September 25, 2009.

6. Petitions to Intervene were filed by PAIEUG (September 10, 2009), the DEP (September 18, 2009), the Clean Air Council (September 23, 2009), ACORN (September 25, 2009), and Constellation (September 25, 2009).

7. On September 19, 2009, the Commission published a notice in the Pennsylvania Bulletin stating that a technical conference would be held on October 7, 2009 and that ALJ David A. Salapa would preside over the conference.

8. On September 25, 2009, comments addressing PECO’s Smart Meter Plan were filed by OCA, OTS, DEP and ACORN.

9. In accordance with the Commission’s prior notice, a Prehearing Conference was held on September 29, 2009, at which a schedule was established for the submission of testimony and the conduct of hearings.  Specifically, a schedule was adopted whereby all testimony would be submitted in writing in advance of hearings.  Evidentiary hearings were scheduled for November 12-13, 2009.  On September 30, 2009, the ALJ issued Prehearing Order #1 establishing this schedule.

10. In accordance with the Commission’s prior notice, a technical conference was held on October 7, 2009 in Harrisburg before ALJ David A. Salapa.  PECO, OCA, OSBA, OTS, DEP, ACORN and the Clean Air Council attended the technical conference.

11. On October 7, 2009, OCA, OTS, ACORN and Constellation submitted a total of six statements of direct testimony and accompanying exhibits.  On October 27, 2009, PECO, OTS, OSBA and PAIEUG submitted a total of seven rebuttal statements and accompanying exhibits.  On November 6, 2009, OCA and OTS submitted a total of four surrebuttal statements.

12. Subsequent to the Prehearing Conference, the parties to the proceeding engaged in various discussions to try to achieve a settlement of some or all of the issues in this case.  As a result of those negotiations, the Joint Petitioners were able to reach the Settlement set forth herein.

13. Before the November 13, 2009 hearing, the parties advised the ALJ that:  (a) a settlement of all but one issue had been achieved; and (b) cross-examination of witnesses on the remaining issue had been waived.  At the hearing, the ALJ admitted all of the parties’ statements of testimony and exhibits.

II. TERMS AND CONDITIONS OF SETTLEMENT

14. The Joint Petitioners agree that the relief requested in PECO’s August 14, 2009 Petition is reasonable and should be approved, subject to the following revisions:

B. Stakeholder Process

(1) PECO will meet with stakeholders to hold collaboratives on or about December 3, 2009, January 13, 2010 and February 10, 2010 and, thereafter, no less than twice per year through December 2012.  The collaboratives will address, at a minimum, the following subjects:

•
The design of voluntary dynamic pricing programs and customer acceptance testing;

•
The status of vendor and technology selection;

•
Review of progress towards Plan milestones;

•
Design of customer research and education programs;

•
Assessment of in-home display options;

•
Assessment of potential demand-side management impacts of PECO’s Plan;

•
The Smart Meter deployment schedule, as well as cost and cost mitigation updates; and

•
Access, privacy, and security issues related to meter information and coordination with Commission proceedings/working groups addressing these issues.

(2) Any unresolved issues from the collaboratives will be presented to the Commission for resolution in either PECO’s June 2010 Smart Meter proceeding (regarding Dynamic Pricing and Customer Acceptance Testing approval) or PECO’s 2012 Smart Meter proceeding (regarding Universal Deployment approval).

C. Customer Research and Education

(3) PECO plans to address the need for any additional customer research and education on the deployment and use of Smart Meters as part of its implementation plan to be filed in June 2010.

D. Remote Connect/Disconnect

(4) PECO will comply with Chapter 14 of the Pennsylvania Public Utility Code (66 Pa.C.S. § 1401, et seq.) and Chapter 56 of the Commission’s regulations (52 Pa. Code § 56.91, et seq.), with respect to the application of the remote connect/disconnect capability required by the Commission’s Smart Meter Implementation Order for the termination of service.  PECO’s compliance with this statute and regulations will, at a minimum, include the following:

a. At all times of the year, PECO will send an appropriately trained representative to the premises before a disconnection is scheduled to occur, and the PECO representative will use reasonable efforts to make personal contact with a responsible adult occupant of the residence prior to the disconnection.

b. Where personal contact is not made prior to remote disconnection, the PECO representative shall leave conspicuously at the residence a notice informing the customer that utility service is being disconnected and how the customer can effect a reconnection.  The notice shall include the number of a hotline where low-income and vulnerable customers can receive information on all of PECO’s Universal Service and Energy Conservation programs and related payment information.

c. The PECO representative will stop the remote disconnection if the customer can show confirmation of payment through either authorized agent or automated payment systems.  The representative will be fully trained to direct vulnerable and low-income customers to a hotline where they can receive information on all of PECO’s Universal Service and Energy Conservation programs and related payment information.

d.
PECO will charge a reduced restoration fee for reconnection where the remote feature is utilized.  Restoration timeframe improvements will be considered as part of the collaborative process.

E. Return on Equity

(5) The initial Smart Meter surcharge will be calculated using the Company’s actual capital structure as reported to the Commission in its then most recent quarterly earnings report with a 10.5% return on equity (“ROE”) and the Company’s actual cost of debt and preferred stock as contained in that report.  The ROE used in the initial surcharge shall be adjusted to reflect the ROE allowed (or stipulated to) in a base rate case filed by the Company, which shall be effective within one year of the initial Smart Meter surcharge.  The initial ROE will be adjusted in the reconciliation process back to the time of implementation of the Smart Meter surcharge to reflect the allowed (or stipulated) ROE from the base rate case.

F. Cost Allocation

(6) The cost of Smart Meters shall be directly assigned to the different classes of service.  The issue of allocation of all other costs related to the Plan shall be briefed to the Commission.  

G. Recovery of PECO’s Automated Meter Reading (“AMR”) Investment

(7) PECO’s recovery of its AMR investment existing as of January 1, 2011 and any subsequent necessary additional transitional investment shall be recovered in equal installments in the Smart Meter surcharge over a period ending December 31, 2020.  In addition, any increase in annual depreciation resulting from the Company’s Smart Meter Plan approved by the Commission that occurs prior to January 1, 2011 shall be deferred and recovered with the net AMR investment balance at January 1, 2011.  The unamortized amount shall be included in the rate base component of the Smart Meter Surcharge.

H. Recovery Method

(8) Costs for the residential class shall be recovered by means of a per-kWh charge.  Costs for small and large commercial and industrial customers shall be recovered through a customer-based charge.

I. Filing Schedule

(9) The Company shall make a filing each August 1 to reconcile the costs to be recovered through the Smart Meter Surcharge for the prior 12-month period ending June 30.  Any over/under recovery shall be included in the Smart Meter Surcharge effective January 1 of the following year.  Interest on both over and under recoveries shall be at the rate of six percent.

(10) The Smart Meter Surcharge shall be filed quarterly to be effective on January 1, April 1, July 1, and October 1.  The surcharge will only be adjusted quarterly if the quarterly filing indicates that the surcharge would increase or decrease by more than five percent.  Reconciliation will be done annually through the filing made on August 1.  The quarterly updates shall be filed at least 10 days before the scheduled effective date.

J. American Recovery and Reinvestment Act (“ARRA”) Compliance and Taxation

(11) PECO may seek recovery of the reasonable costs of securing its $200 million ARRA Investment Grant Award and meeting the Department of Energy’s (“DOE”) compliance and reporting requirements related to this grant as part of its Smart Meter Surcharge filing.

(12) Unless a determination is made prior to the time that PECO’s initial Smart Meter Surcharge goes into effect that any Smart Grid Investment Grant funds received by PECO pursuant to the ARRA are not taxable, PECO’s proposal to reflect the net of tax balance on capital-related Smart Grid Investment Grant dollars as a rate base reduction for purposes of calculating the Smart Meter Surcharge will be followed.

(13) To the extent that it is later determined that the ARRA grant funds are not taxable, costs recovered through the Smart Meter Surcharge during all periods for which the grants were treated as taxable will be recalculated and the resulting reduction being returned to customers as an over-recovery through the Smart Meter Surcharge reconciliation mechanism.

III. OTS Statement of NON-opposition

15. The Office of Trial Staff does not oppose this Settlement.  As indicated by the comment attached hereto as Attachment J, the OTS position is based solely on the unique circumstances of PECO’s Plan, including PECO’s Smart Grid Investment Grant Award notice under the ARRA of $200 million from the DOE, the DOE’s requirement that PECO utilize the grant funds within a fixed period of time, and the benefits that will flow to PECO’s customers by a timely resolution of this case and PECO’s timely expenditure of the ARRA award.  OTS’s decision not to oppose this settlement is made without any admission against, or prejudice to, any position that it might adopt in the litigation of any other proceeding, or in this proceeding if the ALJ or the Commission does not approve this Settlement.

IV. THE SETTLEMENT IS IN THE PUBLIC INTEREST

16. PECO, OCA, OSBA, DEP, Clean Air Council, Constellation and ACORN have each prepared, and attached to this Joint Petition, Statements in Support identified as Attachments C through I respectively, setting forth the bases on which they believe the Settlement is in the public interest.

17. The Joint Petitioners submit that the Settlement is in the public interest for the following additional reasons:

•
Substantial Litigation And Associated Costs Will Be Avoided.  The Settlement amicably and expeditiously resolves a number of important and potentially contentious issues.  The administrative burden and costs to litigate these matters to conclusion would be significant.

•
The Settlement Is Consistent With Commission Policies Promoting Negotiated Settlements.  The Joint Petitioners arrived at the Settlement terms after conducting discovery and engaging in in-depth discussions over several weeks.  The Settlement terms and conditions constitute a carefully crafted package representing reasonable negotiated compromises on the issues addressed herein. Thus, the Settlement is consistent with the Commission’s rules and practices encouraging negotiated settlements (see 52 Pa. Code §§ 5.231, 69.391, 69.401), and is supported by a substantial record.

V. ADDITIONAL TERMS AND CONDITIONS

18. The Commission’s approval of the Settlement shall not be construed as approval of any party’s position on any issue, except to the extent required to effectuate the terms and agreements of the Settlement.  Accordingly, this Settlement may not be cited as precedent in any future proceeding, except to the extent required to implement this Settlement.

19. It is understood and agreed among the Joint Petitioners that the Settlement is the result of compromise and does not necessarily represent the position(s) that would be advanced by any party in this or any other proceeding, if it were fully litigated.

20. This Settlement is being presented only in the context of this proceeding in an effort to resolve the proceeding in a manner that is fair and reasonable.  The Settlement is the product of compromise.  This Settlement is presented without prejudice to any position which any of the parties may have advanced and without prejudice to the position any of the parties may advance in the future on the merits of the issues in future proceedings, except to the extent necessary to effectuate the terms and conditions of this Settlement.  This Settlement does not preclude the parties from taking other positions in proceedings of other public utilities under 66 Pa.C.S. § 2807(f), or any other proceeding.

21. This Settlement is conditioned upon the Commission’s approval of the terms and conditions contained herein without modification.  If the Commission should disapprove the Settlement or modify the terms and conditions herein, this Settlement may be withdrawn upon written notice to the Commission and all active parties within five (5) business days following entry of the Commission’s Order by any of the Joint Petitioners and, in such event, shall be of no force and effect.  In the event that the Commission disapproves the Settlement or the Company or any other Joint Petitioner elects to withdraw as provided above, the Joint Petitioners reserve their respective rights to fully litigate this case, including, but not limited to, presentation of witnesses, cross-examination and legal argument through submission of Briefs, Exceptions and Replies to Exceptions.

22. If the ALJ, in her Recommended Decision, recommends that the Commission adopt the Settlement as herein proposed without modification, the Joint Petitioners agree to waive the filing of Exceptions with respect to any issues addressed by the Settlement.  However, the Joint Petitioners do not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of this Settlement, or any additional matters proposed by the ALJ in her Recommended Decision (including the ALJ’s determination regarding the separately briefed issue concerning the allocation of common smart meter costs among customer classes).  The Joint Petitioners also reserve the right to file Replies to any Exceptions that may be filed.

WHEREFORE, the Joint Petitioners, by their respective counsel, respectfully request as follows:

1. That Administrative Law Judge Chestnut and the Commission approve the Settlement as set forth herein, including all terms and conditions thereof;

2. That the Commission proceeding at Docket No. M-2009-2123944 be marked closed following a Commission decision on the issues of cost allocation and cost recovery reserved by the parties; and

3. That the Commission enter an Order, following a Commission decision on the issues of cost allocation and cost recovery reserved by the parties, evidencing its approval of the Settlement and terminating the proceeding.

Respectfully submitted,

_______________________________

Romulo L. Diaz, Jr. (Pa. No. 88795)

Anthony E. Gay (Pa. No. 74624)

Exelon Business Services Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA  19101-8699

Phone:  215.841.6857

Fax:  215.568.3389

E-mail:  Romulo.Diaz@Exeloncorp.com
Thomas P. Gadsden (Pa. No. 28478)

Anthony C. DeCusatis (Pa. No. 25700)

Catherine G. Vasudevan (Pa. No. 210254)

Morgan, Lewis & Bockius LLP

1701 Market Street

Philadelphia, PA  19103-2921

Phone:  215.963.5234

Fax:  215.963.5001

E-mail:  tgadsden@morganlewis.com
For PECO Energy Company

	_____________________________________

Tanya J. McCloskey
Senior Assistant Consumer Advocate
Jennedy S. Johnson
Assistant Consumer Advocate

Office of Consumer Advocate

555 Walnut Street

5th Floor, Forum Place

Harrisburg, PA 17101-1923

Counsel for Office of Consumer Advocate
	_____________________________________

Daniel G. Asmus
Assistant Small Business Advocate
Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA  17101

Counsel for Office of Small Business Advocate


	__________________________________

Christopher A. Lewis

Christopher R. Sharp

Melanie J. Tambolas

Blank Rome LLP

One Logan Square

130 N. 18th Street

Philadelphia, PA 19103-6998


Counsel for Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
	____________________________________

Scott Perry
Aspassia V. Staevska
Assistant Counsel
Commonwealth of Pennsylvania
Department of Environmental Protection
RCSOB, 9th Floor
400 Market Street
Harrisburg, PA  17101-2301


Counsel for the Department of Environmental Protection

	_____________________________________

Harry S. Geller
John C. Gerhard
Julie George
Pennsylvania Utility Law Project
118 Locust Street
Harrisburg, PA  17101-1414

Counsel for Pennsylvania Association of Community Organizations for Reform Now
	_______________________________________

Kenneth T. Kristl
Widener Environmental and Natural Resources Law Clinic
4601 Concord Pike
Wilmington, DE  19803

Counsel for Clean Air Council


� 	For the purpose of this proceeding, the members of PAIEUG, listed on Attachment A to its Petition to Intervene, are Air Liquide Industrial U.S., LP, The Boeing Company, Buckeye Partners, L.P., Drexel University, Franklin Mills Associates Limited Partnership, GlaxoSmithKline, Jefferson Health System, Kimberly-Clark Corporation, Merck & Co., Inc., Saint Joseph’s University, Sanofi-Aventis, Temple University and Villanova University.  I informed all parties that my daughter was currently employed by Merck as a chemical engineer; no party objected to my continued participation in this proceeding.  





� 	A listing of the statements and exhibits made part of the record is appended to this Recommended Decision as Appendix A.





� 	The Joint Petition is appended to this Recommended Decision as Appendix B.





� 	These issues include the design of voluntary dynamic pricing programs and customer acceptance testing, the status of vendor and technology selection, review of progress toward plan milestones, design of customer research and education programs, assessment of in-home display options, assessment of potential demand-side management impacts of PECO’s plan, the smart meter deployment schedule (including cost and cost mitigation updates) and access, privacy and security issues related to meter information and coordination with Commission proceedings/working groups addressing these issues.


� 	PECO estimates that the cost of its initial deployment will be $290 million, although the cost may range from $210 to $300 million depending on equipment, installation and IT development costs and meter and installation costs.  The ARRA funding will reduce the PECO-funded portion to $148 million.  To the extent PECO deploys smart meters sooner than would be required to simply replace failures of its existing meters and communications modules, it will incur accelerated depreciation.  The estimated accelerated depreciation resulting from the initial deployment of 600,000 smart meters is $24 million.  Smart Meter Petition at 9.  PECO estimates that its total cost to offer smart meters to all of its customers will range from $500 million to $550 million, which will be reduced by the $200 million PECO received in ARRA grant money.  PECO St. 4 at 7.





	Also, the fact that PECO was among the entities to obtain the maximum $200 million available as a grant shows that it did an outstanding job in persuading DOE of the reasonableness of its proposal and the benefits it will provide.


� 	PECO has proposed to aggregate the individual rate classes into three general rate groups for the purpose of allocating smart meter costs:  The Residential rate group includes the various residential rate classes (Rates R, RH and OP), the Small Commercial and Industrial (C&I) rate group includes the Rate GS customers and the Large C&I rate group includes the Rates HT, PD and EP customers.  PECO St. 5, Exh. ABC-3.





� 	These costs include the meter data management system (MDMS), information technology (IT) investments, the advanced meter infrastructure communications network (AMI network) and the support and management of the Smart Meter Plan.  They are estimated at $198 million, and will account for more than half of the total program costs during the first three years of the company’s plan.  PECO St. 4, Exh. APK-1.


�	The Philadelphia Area Industrial Energy Users Group (“PAIEUG”) has authorized the Joint Petitioners to represent that it does not oppose the Settlement.  See Attachment K.  The Office of Trial Staff has also authorized the Joint Petitioners to represent that it does not oppose the Settlement consistent with the statement of non-opposition set forth in Section III infra.


�	Smart Meter Procurement and Installation, Implementation Order, Docket No. M-2009-2092655 (Order entered June 24, 2009).


�  The OSBA has notified the parties that it does not agree with this sentence and that it will brief the issue of cost recovery (e.g., on a kWh basis or through a customer charge) for small commercial and industrial customers, as well as the issue of cost allocation.  See Section E.1, supra.  Therefore, the parties reserve their rights to file main and reply briefs on this issue in accordance with the schedule approved by the Administrative Law Judge.
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