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I.
BACKGROUND

On or about January 4, 2010, The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink (f/d/b/a Embarq) (hereinafter “CenturyLink” or “CTL”) filed a Motion to Compel concerning the alleged failure of Sprint Communications Company, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively “Sprint”) to provide full and complete responses to CTL-Sprint 2-7, 2-10, 2-11, 2-13, 2-18, and 2-25 (“Motion to Compel against Sprint”).  The copies of CenturyLink’s Motion to Compel against Sprint, which were served on the presiding officer and the parties, were missing several pages and therefore, CenturyLink agreed to provide an additional day, or until January 12, 2010, for Sprint’s response.  Accordingly, Sprint filed a timely Answer on January 12, 2010.


Also, on January 5, 2010, CenturyLink filed a Motion to Compel concerning the alleged failure of AT&T Communications of Pennsylvania LLC, TCG of New Jersey, Inc. and TCG of Pittsburgh, Inc. (collectively “AT&T”) to provide full and complete responses to CTL-ATT 2-1 and CTL-ATT 2-16 (“Motion to Compel against AT&T”).  An Answer was timely filed by AT&T on January 11, 2010.  

The CenturyLink Motions to Compel against Sprint and AT&T are now ready for a ruling.
II.
DISCUSSION
A.
Rules on Permissible Discovery



The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:
§ 5.321. Scope.

(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 


There are limitations on discovery, and exceptions to those limitations, as set forth in 52 Pa. Code §5.361(a) – (c):
§ 5.361. Limitation of scope of discovery and deposition.

 (a)  Discovery or deposition is not permitted which: 

   (1)  Is sought in bad faith. 

   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 

   (3)  Relates to matter which is privileged. 

   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

(b)  In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.

(c)  If the information requested has been previously provided, the answering party shall specify the location of the information.
B.
Sprint Responses to Interrogatories


The following are the disputed interrogatory responses:
CTL-Sprint 2-7
What is Sprint’s specific intrastate switched access rate recommended for 



CenturyLink?

Parties’ positions


Sprint objected to this question on the grounds that it was unduly burdensome, overbroad, oppressive, seeks information subject to privilege, and seeks information previously provided to CenturyLink.  Notwithstanding these objections, Sprint responded by referencing its witness James Appleby’s corrected main testimony at page 4, lines 15-17.  That testimony states as follows:  “Sprint recommends that all RLECs operating in Pennsylvania be required to set their intrastate switched access rate and structure for each individual access element equal to the equivalent interstate switched access rate and structure.”


In its Motion to Compel against Sprint, CenturyLink contended that Sprint’s response was inadequate and a more complete response should be required so that there was no uncertainty about exactly what rates Sprint was advocating in its mirroring proposal.  It argued that the specific rate changes were important given the revenue neutrality provision in 66 Pa. C.S. §3017(a) and the retroactivity provision in 66 Pa. C.S. §1309.  It discounted Sprint’s assertions of undue burden and asserted that it should not be difficult to provide the requested information.



In its Answer to CenturyLink’s Motion to Compel, Sprint argued that the information sought was in fact within CenturyLink’s own interstate tariff and that the discovery request therefore served no legitimate purpose.  It further contended that CenturyLink’s Motion to Compel against Sprint modified the question in CTL-Sprint 2-7 to request specific rate changes for the RLECs rather than the switched access rates recommended by Sprint for CenturyLink, as stated in the interrogatory.   

ALJ ruling


As stated previously, parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa. Code §5.321(c).  The scope of discovery is not unlimited, however, and discovery which would cause unreasonable annoyance, embarrassment, oppression or expense will not be permitted.  52 Pa. Code §5.361.  


Sprint has not claimed that CTL-Sprint 2-7 seeks information which is irrelevant and with good reason, because the requested information goes to the heart of this proceeding.  While Sprint has asserted undue burden, its support for that contention is apparently that the information is already within CenturyLink’s possession.  However, it is unclear to me whether CenturyLink does, in fact, have Sprint’s actual switched access rate proposal for CenturyLink within its possession as the specific rate has not been set forth in Sprint’s testimony.  Sprint will be compelled to respond within ten (10) days of this Order (unless the parties mutually agree on a different date) with a full and complete response as to the specific intrastate switched access rate recommended for CenturyLink.  I will also require clarification of the proposal for the record at the hearing.  No other material has been sought in the interrogatory and no further response will therefore be compelled.  However, I will require Sprint to specifically set forth each of its RLEC switched access rate proposals for the record, to the extent these proposals have not been sufficiently set forth in prepared testimony/exhibits by the hearing date.  


Sprint also contended in its objections that the requested material was privileged; however, it did not support that claim in its Answer and, in any event, a Protective Order is in place to protect such information from public disclosure. 
CTL-Sprint 2-10
Has Mr. Appleby or Sprint quantified the alleged benefits associated with intrastate switched access rate reductions?  Provide all documents quantifying the alleged benefits of intrastate switched access reductions as recommended [by] Mr. Appleby’s July 2, 2009 or November 30, 2009 [testimonies]. 
CTL-Sprint 2-11
Reference Sprint’s response to EQ-SP 1-19.  Provide a cite to the specific pages in Mr. Appleby’s July 2, 2009 or November 30, 2009 testimonies wherein Sprint believes the testimony quantifies how intrastate switched access rate reductions allegedly benefit consumers.  
CTL-Sprint 2-13
Reference Sprint’s response to EQ-SP 1-20.  Provide a cite to the specific 
pages in Mr. Appleby’s July 2, 2009 or November 30, 2009 testimonies 
wherein Sprint believes the testimony quantifies how existing intrastate 
switched access rates allegedly harm consumers. 

Parties’ positions


Each of these disputed interrogatories concerned whether Sprint or its witness Mr. Appleby has quantified the alleged benefits of intrastate access rate reductions or the harm associated with existing intrastate access rates.  If Sprint believed that these matters had been quantified, then Sprint was requested by CenturyLink to provide documentation/citation to support its quantification assertions.  


Sprint objected to these interrogatories on the grounds that they were unduly burdensome, overbroad, oppressive, seek information subject to privilege, and seek information previously provided to CenturyLink.  Notwithstanding these objections, Sprint responded that its testimony speaks for itself.  With respect to CTL-Sprint 2-10, Sprint also referred CenturyLink to its responses to EQ-SP 1-1 and CTL-Sprint 2-3.  


In its Motion to Compel against Sprint, CenturyLink indicated that the referenced testimony contained only general statements regarding alleged benefits and harm, and that Sprint should be required to state definitely whether or not it had performed any quantification.  CenturyLink contended that, contrary to Sprint’s arguments, the questions were not burdensome or overbroad, the claim of privilege was nonsense, and Sprint was “playing games” with discovery. 


In its Answer to CenturyLink’s Motion to Compel, Sprint indicated that it had already provided full and complete answers to the questions concerning quantification of benefits in response to EQ-SP 1-1 and CTL-Sprint 2-3, which had requested all material relied upon by Sprint in preparing its main and supplemental testimony, respectively.  Similarly, Sprint contended that it had already responded to questions about quantification of alleged harm associated with existing access rates when it responded to EQ-Sprint 1-20.  Sprint further interpreted CenturyLink’s assertions in the Motion to Compel about the general nature of Sprint’s testimony as indicating that CenturyLink had already answered its own questions and therefore, according to Sprint, no further response should be compelled.     

ALJ ruling


In its Answer to the Motion to Compel, Sprint asserted that CenturyLink had answered its own questions by concluding that Sprint’s testimony only makes general statements and does not quantify alleged benefits and harm.  I conclude that, in its assertion, Sprint has agreed that CenturyLink’s assessments about lack of quantification are accurate; therefore, no further responses to these questions are required. 

CTL-Sprint 2-18  
Since the Global Order, identify by year, by incumbent local exchange carrier, by Sprint plan, and by rate the flow through, if any, of intrastate switched access reductions undertaken by Sprint in Pennsylvania.  Provide any and all documents submitted to the Pennsylvania Public Utility Commission.  Provide any and all documents demonstrating that Sprint flowed through in its rates any intrastate access reductions. 


Parties’ positions 


Sprint objected to this question on the grounds that it was unduly burdensome, overbroad, oppressive, seeks confidential and privileged information, and seeks information which is irrelevant to the proceeding.  Notwithstanding these objections, Sprint responded by referencing its responses to OCA-Sprint 1-1, 3, 6, and 7.



In its Motion to Compel against Sprint, CenturyLink contended that Sprint’s answers to OCA-Sprint 1-1, 3, 6, and 7 were blatantly unresponsive as these responses did not specifically provide any documents or demonstration of how Sprint had flowed through prior Commission-approved access rate reductions.  CenturyLink referenced a 2003 Commission Order at Docket No. M-00021596 wherein IXCs such as Sprint were required to file reports annually showing how additional access rate reductions had been reflected, on a dollar for dollar basis, in the IXCs average revenue per minute from residential and business customers.  CenturyLink contended that, at a minimum, the 2004 through 2009 documents submitted to the Commission pursuant to the 2003 Order should be readily available and not burdensome to produce.



In further response, CenturyLink challenged Sprint’s assertions that the interrogatory sought irrelevant information as, according to CenturyLink, the information is highly relevant to Sprint’s claim of alleged access rate reduction benefits to consumers, and is also relevant to CenturyLink’s defense to these Sprint claims.  See, 52 Pa. Code Section 5.321(c).



In its Answer, Sprint disputed CenturyLink’s contentions of unresponsiveness as Sprint had provided information in response to OCA-Sprint 1-1, 3, 6, and 7 which would allow CenturyLink to mathematically determine average annual rates for a given year and to ascertain whether these rates changed in relation to any access reductions taken in that year.  Sprint also claimed that it had already provided Commission-filed reports from 2005 to the present which were within its possession.



Finally, Sprint questioned CenturyLink’s contentions of relevancy as it contended that CenturyLink was trying to distract attention from the real inquiry herein--the reasonableness of RLEC intrastate switched access rates.  


ALJ ruling


In accordance with 52 Pa. Code §5.321(c), parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  The Commission has applied a liberal standard with respect to relevancy.  See, Pa. P.U.C. v. Equitable, supra.  Also, as stated by the Commonwealth Court in Koken v. One Beacon Insurance Company, 911 A.2d 1021, 1025 (2006), relevancy depends upon the nature and facts of the individual case, and any doubts are to be resolved in favor of relevancy and permitting discovery. 


I conclude that the requested discovery is relevant to Sprint’s claim of consumer benefit from access rate reductions and CenturyLink’s possible response, that access reform has not necessarily produced consumer benefit.  This conclusion is consistent with my previous ruling compelling the provision of data related to access rate reduction flow-through to consumers.  See, Order Granting, In Part, Office of Consumer Advocates’s Motion to Compel dated December 8, 2009.  The Commission has also determined, in its ruling on the scope of the proceeding, that parties may address whether there could be public interest benefits from access charge reductions.  See, Commission Opinion and Order entered December 10, 2009 at Docket No. I-00040105.


I understand that relevant discovery may nonetheless be denied, if, for example, it would be unreasonably burdensome or require the making of an unreasonable investigation by a party.  See, 52 Pa. Code §§5.361(a)(2) and (4).  However, I do not find that Sprint has sufficiently supported its claim of undue burden. 



Also, while Sprint apparently claimed in its objections that the information sought by CenturyLink was privileged and competitively sensitive, it failed to address those claims in its Answer to the CenturyLink Motion to Compel and its contentions are therefore deemed to have been waived.  Any concern about confidentiality has been addressed through the two levels of protection provided in the Protective Order issued herein.



Finally, Sprint has contended that the information provided in response to OCA-Sprint 1-1, 3, 6, and 7 was sufficiently responsive to the discovery requests and that no additional information should be compelled.  I disagree.  While the raw data provided in these responses should enable a party to mathematically derive certain information, CenturyLink has gone further and requested a specific tracking on a dollar for dollar basis of the flow-through of access reductions as reflected in residential and business rates.  I will require that this request be responded to within ten (10) days of this Order, unless the parties mutually agree on a different date.. 

CTL-Sprint 2-25
Reference Appleby Corrected Main Testimony dated July 2, 2009, page 5 lines 2 - 6.  Mr. Appleby states that because of inflated access rates, RLECs can “undercut the competing carrier’s retail service offerings.”  For calendar year 2007 and 2008, please provide the total revenues to Sprint Corporation nationwide and for Pennsylvania associated with Sprint’s provisioning of:

a. Long Distance Services

b. Local Exchange Services

c. Wireless service

d. Texting

e. Gaming

f. Data services

g. Broadband services

h. Entertainment services

i. Other product and/or service revenues greater than $5M

Note:  The information filed by Sprint at the SEC does not separately identify information by these categories.  

Parties’ positions


Sprint objected to this interrogatory on the grounds that it was unduly burdensome, overbroad, oppressive, seeks confidential and privileged information, and seeks national information which is irrelevant and beyond the jurisdiction of the Commission.  Notwithstanding these objections, Sprint responded by agreeing to provide answers to subsections (a) and (b) above, for Pennsylvania only, and by referencing its responses to EQ-SP 1-22 and OCA-3.


In its Motion to Compel against Sprint, CenturyLink contended that Sprint’s answers to EQ-Sprint 1-22 and OCA-Sprint 1-3 were not responsive to the questions.  It responded to contentions of undue burden and expense by referencing a Virginia access proceeding wherein Sprint had provided the same information as had been requested in CTL-Sprint 2-25.  CenturyLink also contended that Sprint’s jurisdictional and relevancy arguments were without merit.  It referenced the national data provided by Sprint in the Virginia proceeding and noted that Sprint had claimed an inability to provide state-by-state information.  CenturyLink appeared amenable to accepting Pennsylvania-specific data in response to CTL-Sprint 2-25, in lieu of national data, if Sprint could provide that information. 


CenturyLink cited to various statements in Mr. Appleby’s corrected main testimony, in addition to the statement referenced in the interrogatory, and argued that Sprint had “opened the door” to an inquiry regarding revenue earned for the various services/products in CTL-Sprint 2-25.  


Finally, CenturyLink asserted that the requested information was necessary to test Sprint’s contention that access reductions will benefit consumers by providing additional resources to providers [such as Sprint] for the development of new and innovative service offerings.  Apparently, CenturyLink seeks to challenge any competitive need for access reductions due to the presumed vast revenue sources from other services/products available to Sprint for innovative purposes.


In response to CenturyLink, Sprint argued that CenturyLink had taken Mr. Appleby’s testimony cited in the interrogatory out of context, and that his statement was directed to carriers providing voice communications in Pennsylvania.  Sprint contended that the bulk of CTL-Sprint 2-25 (subparts d, e, f, g, h, and i) pertained to non-voice communications and therefore, the testimony cited by CenturyLink in the interrogatory provided no basis for the expansive discovery.  It further indicated that, for an RLEC to “undercut the competing carriers’ retail service offerings”, the RLEC would have to offer a like service at a lower price.  According to Sprint, there is no showing that CenturyLink even offers texting, gaming, data services, entertainment services, and the ambiguous “other products and/or services,” and therefore, there is no causal link between the price undercutting described in the passage and the requested discovery. 



Sprint also contended that Mr. Appleby’s statement pertained solely to voice communications in Pennsylvania and that the disputed interrogatory goes far beyond the scope of that statement when it requests national data.  It discounted the Virginia discovery ruling requiring Sprint to provide national data as being unrelated to the instant controversy.


Furthermore, Sprint criticized CenturyLink for referencing two sections of Mr. Appleby’s corrected main testimony in its Motion to Compel against Sprint which were in addition to the cited section contained in the interrogatory.  It argued that, in any event, these additional references failed to provide a causal link to the disputed question as the first of these references related to voice, not non-voice communications, and the second reference related to “new” and “innovative” services, which were not encompassed within the question.



Sprint also contended that the terms “data services,” “entertainment,” and “other services” were vague and that CenturyLink had provided no definition or guidance as to the type of products or services that would be included in these categories.  It urged the presiding officer to strike these categories from the question with the instruction to CenturyLink to propound a new interrogatory that satisfactorily defines these terms.  


Finally, Sprint contended that much of the information sought in parts a, b, and c had already been provided in response to other interrogatories.  It argued that, as CenturyLink has indicated in its Motion to Compel that it would accept Pennsylvania-specific data in lieu of national data, no further discovery in response to subparts (a) and (b) was required at all. 

2.
ALJ ruling


I have considered the parties’ arguments and conclude that Sprint should be compelled to answer CTL-Sprint 2-25 within ten (10) days of the date of this Order, unless the parties mutually agree on a different date.  The discovery must be permitted to allow CenturyLink to test the credibility of Mr. Appleby’s prepared testimony regarding RLECs’ purported competitive advantages in the pricing of retail service offerings, and other Sprint assertions as discussed below.  


As a preliminary matter, I do not find that parties are limited in their motions to compel to referencing only those portions of testimony contained in the original interrogatory.  Indeed, a party may reference any and all portions of an opponent’s testimony to support its discovery request in a motion to compel, so long as the party does not thereby attempt to expand the scope of the question.  


I view CTL-Sprint 2-25 as requesting information to dispel Mr. Appleby’s contentions made in prepared testimony concerning the RLECs’ competitive advantages and the disadvantage to others due to alleged inflated access rates.  I do not read Mr. Appleby’s testimony as being limited necessarily to voice communications, but view it as encompassing all retail service offerings, as stated in the testimony.



The connection between Sprint’s revenues for various products/services and RLEC price undercutting, as referenced in the interrogatory, is as follows.  The term “undercut” means “to price below” and that implies a “price floor” below which a competitor could not price a product/service due to, for example, the diversion of resources to pay allegedly inflated access charges.  The linkage between Sprint’s long distance revenue (subpart a) and competitive pricing for this service or lack thereof due to access rate levels is obvious.  However, the competitive price floor for a service could also be impacted by revenues available from other products/services (subparts b through i).  The availability of these other revenues could arguably permit competitive pricing for products/services despite high access rates.


Sprint claimed that an RLEC would have to offer a like service in order to undercut the competing carriers’ pricing, and there is no indication that CenturyLink offers texting, gaming, data services, entertainment services, and the ambiguous “other products and/or services.”  However, this analysis does not go far enough as a competitor’s revenues from its own unique service offerings (e.g., gaming, texting, etc.) could permit lower prices for products/services offered in common with the RLEC, even though an RLEC may not offer all its competitors’ services.  While I am ruling that revenue information must be provided, I am not thereby concluding that CenturyLink will be able to prove its competitive arguments.  I am concluding, however, that as the requested information relates to a claim of a party, and a defense of another, it is discoverable under 52 Pa. Code §5.321(c).


CenturyLink also referenced Mr. Appleby’s corrected main testimony at page 5 that wireless carriers are impacted by alleged “high access rates they incur for calls that remain within Pennsylvania but cross numerous MTA boundaries within the state.”  This testimony provides a further basis for the discovery concerning wireless revenues, as requested in CTL-Sprint 2-25(c).  In addition, Mr. Appleby’s corrected main testimony at page 7 concerning the impact of high access rates on new and innovative service offerings provides further support for CenturyLink’s discovery.


Sprint has contended that the terms “data services,” “entertainment,” and “other services” utilized in the discovery were ambiguous.  Therefore, to assist in the preparation of responses, CenturyLink is directed to provide clear and precise definitions of these terms to Sprint and other parties, in writing, within two (2) business days of the date of this Order.


While CTL-Sprint 2-25 requests both nationwide and Pennsylvania-specific revenue, CenturyLink has apparently indicated that Pennsylvania-specific revenue only would be sufficient.  To the extent Sprint retains the information on a state-by-state basis, it shall provide Pennsylvania-specific information; otherwise, Sprint shall provide nationwide data as it did in Virginia.  If the information has previously been provided, Sprint shall notify CenturyLink where this information can be found.  


Sprint has raised other arguments in its objections (e.g. undue burden, confidential and privileged nature of information) but did not support these other arguments in its Answer to the Motion to Compel and they are therefore deemed to have been waived.  

C.
AT&T Responses to Interrogatories


The following are the disputed interrogatory responses:

CTL-ATT 2-1 What are the specific intrastate switched access rate proposals recommended by AT&T for CenturyLink?


Parties’ positions


AT&T responded to this question in a manner which CenturyLink believed to be inadequate.  Essentially, AT&T’s response was a restatement of its direct testimony at page 46, lines 12-15, as follows:  “Each RLEC should be instructed to implement intrastate switched access charges that are identical in rate level and structure to the LEC’s interstate switched access charges.”  



In its Motion to Compel against AT&T, CenturyLink contended that AT&T should be made to provide the specific rate(s) it was recommending as part of AT&T’s proposal to mirror both interstate rates and rate structure.  It argued that the specific rate changes were important given the revenue neutrality provision in 66 Pa. C.S. §3017(a) and the retroactivity provision in 66 Pa. C.S. §1309.  It further argued that AT&T should provide its specific rate proposals for all of the PTA companies.



In its Answer to CenturyLink’s Motion to Compel, AT&T argued that the information sought was in fact within CenturyLink’s own possession and control and that the discovery was therefore completely unnecessary.  It further contended, as did Sprint, that CenturyLink had modified the question in CTL-ATT 2-1 to request AT&T’s specific rate proposals for each of the RLECs rather than only CenturyLink, as had been requested in the interrogatory.   


ALJ ruling


As stated previously, parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa. Code §5.321(c).  The scope of discovery is not unlimited, however, and discovery which would cause unreasonable annoyance, embarrassment, oppression or expense will not be permitted.  52 Pa. Code §5.361.  



AT&T has not claimed that CTL-ATT 2-1 seeks information which is irrelevant but apparently contends that the request is bogus because CenturyLink already has the information sought by the discovery.  AT&T attached various interrogatory responses provided to the parties on the subject of RLEC interstate and intrastate access rates.  AT&T’s provision of information to the parties without the necessity of being compelled to do so is certainly to be encouraged.  However, I could find no definitive statement as to AT&T’s actual intrastate switched access rate proposal for CenturyLink, either in the discovery responses provided to me or in testimony.  AT&T will be compelled to respond within ten (10) days of this Order (unless a different date is mutually agreed to by the parties) with a full and complete response as to the specific intrastate switched access rate proposal recommended for CenturyLink.  I will also require clarification of the proposal for the record at the hearing.  No other material has been sought in the interrogatory and no further response will therefore be compelled.  However, as with Sprint, I will require AT&T to definitively set forth, for the record, its switched access rate proposals for each RLEC, to the extent these proposals have not been sufficiently set forth in prepared testimony/exhibits by the hearing date.  

CTL-ATT 2-16
Reference AT&T testimony of July 2, 2009 at Pages 11 (Line 22) through 



page 12 (line 8).  For calendar year ending 2007 and 2008, please provide 



the total revenues to AT&T, and its affiliate AT&T Mobility, both 




nationwide and Pennsylvania-specific, associated with AT&T Mobility’s 



provisioning of:

a.
Long Distance Service


b.
Local Exchange Services

c.
Wireless service

d.
Texting

e.
Gaming

f.
Data services

g.
Broadband services

h.
Entertainment service


i.
Other product and/or service revenues greater than $5M.


Parties’s positions



AT&T responded to this question in a manner which CenturyLink believed to be inadequate.  In its response, AT&T did not provide the requested revenues and indicated that the question was actually directed to Sprint (see similar interrogatory in CTL-Sprint 2-25).  In addition, AT&T asserted that AT&T Mobility was not a party to the case and was not represented by AT&T’s counsel.  It claimed that the Pennsylvania entities of AT&T which were parties did not have any wireless revenue.  Finally, AT&T appeared to challenge the relevancy of the request to the referenced AT&T testimony and indicated that the testimony only made general, noncontroversial statements and did not rely upon any analysis of revenues received by AT&T Mobility, a separate company which was not a party to this proceeding.


In its Motion to Compel against AT&T, CenturyLink disputed AT&T’s contention that the interrogatory appeared to be directed to Sprint and had no nexus to AT&T’s testimony.  CenturyLink cited to AT&T’s prepared testimony at page 11 (line 22) through page 12 (line 8), and contended that this testimony and other portions of its testimony created a nexus between AT&T and its intermodal competitors, including AT&T Mobility.  It further cited to supplemental AT&T testimony which allegedly placed at issue the relative financial and competitive strength of intermodal carriers vis-à-vis interexchange carriers.  CenturyLink also appeared to contend that the parties and the Commission must see the combined AT&T and AT&T Mobility revenue picture in order to appropriately evaluate the need for further access reform in Pennsylvania.  



CenturyLink responded to AT&T’s arguments about AT&T Mobility’s lack of party status by indicating that party status does not preclude discovery about relevant issues raised by other parties.  It reiterated the relevance of allowing interrogation of AT&T about its own and its affiliate’s financial benefit from so-called dramatic changes in the market which allegedly necessitate further access reform. 


Finally, CenturyLink contended that a special study should not be required by AT&T to answer the question as the requested information was able to be provided by Sprint in the Virginia access proceeding (mentioned, supra). 


In its Answer to CenturyLink’s Motion to Compel against AT&T, AT&T interpreted the disputed interrogatory as requesting revenues associated with AT&T Mobility’s provisioning of long distance service and local exchange service (subparts a and b), and indicated that, as AT&T Mobility did not provide regulated long distance service and local exchange services, there are no such revenues.  To the extent the question actually did request AT&T’s wireline revenues, which it purportedly did not, AT&T averred that it had already informed CenturyLink of the inclusion of such information in AT&T’s annual reports previously provided in discovery.  


In regard to subparts (c) through (i), which request nationwide and Pennsylvania-specific revenues to AT&T Mobility from wireless services, with categories such as “texting” and “entertainment,” AT&T contended that neither it nor AT&T Mobility reports revenues broken down by state or by category as requested by CenturyLink.  


AT&T also responded to CenturyLink’s contentions about AT&T’s testimony “opening the door” to the discovery.  It asserted that the undisputed facts included in the testimony do not justify exhaustive and burdensome special studies about the operations of one wireless carrier (AT&T Mobility) which is not even a party to this proceeding.


AT&T referenced CenturyLink’s (then Embarq’s) earlier objections to AT&T’s efforts to bring wireless information into the case, and contended that CenturyLink’s discovery request in CTL-ATT 2-16 was inconsistent with that earlier position.  AT&T recalled that in July 2009, it had propounded discovery on CenturyLink regarding the volumes of calls, minutes and dollars terminated and billed to wireless carriers to probe the differences in compensation arrangements between wireless and wireline carriers.  At that time, CenturyLink had argued that the Commission did not have jurisdiction over wireless carriers and that the requested information was not relevant to the issues.  AT&T referenced my ruling, which had refused to compel CenturyLink to provide this information due to uncertainty as to its value, and characterized this ruling as confirmation that wireless carrier information was beyond the Commission’s jurisdiction and outside the scope of the proceeding.



In addition, AT&T responded to CenturyLink’s claim that party status was not relevant to the scope of discovery and asserted that, carried to its extreme, CenturyLink’s position would permit the Commission to compel anyone to do anything in the name of discovery.  AT&T reiterated that the Commission does not have jurisdiction over AT&T Mobility and has no power to compel the provision of AT&T Mobility’s revenue information to CenturyLink.  Furthermore, AT&T contended that the provision of AT&T Mobility revenues broken out as requested by CenturyLink is simply not necessary to support CenturyLink’s claim about AT&T Mobility’s relative financial strength as there is ample publicly available information.


Finally, AT&T responded to CenturyLink’s contention that the discovery request should not be difficult to fulfill as Sprint had provided the same information in a Virginia access proceeding.  AT&T argued that CenturyLink’s position actually bolstered AT&T’s position that the discovery should have been directed solely to Sprint and not to AT&T.  It noted that CenturyLink had not even asked AT&T the questions set forth in CTL-ATT 2-16 in the Virginia access proceeding.  Also, in that proceeding, Sprint had filed testimony on behalf of its wireless affiliate which had specifically discussed the negative impact of high access rates on that affiliate.  The Virginia discovery ruling, according to AT&T, was expressly based on Sprint’s testimony alleging that high access costs had limited the carrier’s ability to invest in new technology and had hindered the development of innovative services.  AT&T noted that it had not filed any such testimony in the instant case.

ALJ ruling


Upon consideration of the parties’ arguments, I will, for the following reasons, deny the motion to compel with respect to CTL-ATT 2-16(a) and (b), but grant it with respect to CTL-ATT 2-16(c) through (i).  


I agree with AT&T’s interpretation that the CenturyLink interrogatory in dispute requests revenues in subparts (a) and (b) associated with AT&T Mobility’s provisioning of long distance and local exchange service.  I have been provided no reason to doubt AT&T’s assertion that AT&T Mobility does not provide these services and therefore, there are no revenues to be provided in response to CenturyLink’s request.



I disagree, however, with AT&T’s position with respect to CTL-ATT 2-16(c) through (i), although the requested data may not be readily available in the breakdowns requested by CenturyLink.


First of all, I do not find AT&T’s arguments concerning Commission jurisdiction and party status vis-à-vis AT&T Mobility to be sufficiently convincing so as to preclude the discovery sought by CenturyLink.  The order granting the motion to compel will be directed to Pennsylvania affiliate parties and it is these jurisdictional entities which will be responsible for obtaining and providing the information.  AT&T’s argument that granting CenturyLink’s discovery would “compel anyone to do anything” is not applicable where, as in the instant case, the information to be compelled is requested of a party’s wireless affiliate in response to the parties’ competitive assertions relating to that affiliate and other wireless carriers.  Also, while AT&T contended it did not represent AT&T Mobility, AT&T’s Answer to the Motion to Compel evidenced sufficient familiarity with AT&T Mobility’s service and recordkeeping so as to instill confidence that at least some form of the requested information can be provided by AT&T.


I also completely disagree with AT&T’s assertions that I have somehow determined, in a previous discovery ruling, that information about wireless carrier revenues is irrelevant to this proceeding.  As the parties are aware, that referenced discovery ruling was dated July 21, 2009, which was prior to the Commission’s decision to consolidate the AT&T Complaints with the ongoing Intrastate Access Charge Investigation at Docket No. I‑00040105.  After that consolidation occurred, I permitted the parties to request a revisiting of prior discovery rulings, but no party did so.   Also, AT&T’s Answer cited only a portion of the entire sentence in my ruling concerning why the requested wireless information was not being compelled.  The complete sentence is as follows:  “Given the expedited nature of this case and the burden of production, along with the uncertain value of wireless data to this proceeding involving intrastate access charges, I am not convinced that responses to these questions should be compelled.”  A primary concern of the presiding officer (and the parties) on July 21, 2009, was the extremely expedited nature of the proceeding at that time (in response to Sprint’s claims of Section 1309 retroactivity) and this, of necessity, had to be considered.  Moreover, the ruling indicates that I had not been convinced of the requested information’s value to the proceeding.  That is not a determination, for the entire remainder of this now consolidated and non-expedited proceeding, that anything related to wireless carriers is irrelevant.  Rather, it remains for the parties to convince the presiding officer of the relevancy of disputed discovery to the issues in the case, as was apparently done after the second try by CenturyLink in the Virginia access proceeding.



Furthermore, a party may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa. Code §5.321(c).

I conclude that the requested data is relevant to AT&T’s contentions concerning competitive advantages of wireless carriers as indicated in its direct testimony at page 11 (line 22) through page 12 (line 8).  Indeed, the requested information could potentially support AT&T’s position, but that of course is not a sufficient reason to preclude discovery.  In addition, I note that Sprint’s corrected main testimony at page 5, referenced previously (which is a claim of another party) contains assertions about the impact of high access rates on wireless carriers, and did not limit that testimony to only its wireless affiliate.  This testimony provides a further basis for the discovery concerning wireless revenues, as requested in CTL-ATT 2-16.  Also, Sprint’s corrected main testimony at page 7 concerning the impact of high access rates on new and innovative service offerings provides further support for CenturyLink’s discovery.



AT&T contended that the requested discovery in subparts (c) through (i) would require special studies.  The scope of discovery is not unlimited, and discovery which would cause unreasonable annoyance, embarrassment, oppression or expense will not be permitted.  52 Pa. Code §5.361(a).  However, in rate proceedings, such as the instant case, the requirement of a special study is insufficient, in itself, to justify a limitation on discovery where the requesting party cannot reasonably conduct the requested study.  52 Pa. Code §5.361(b).  AT&T will be directed to use “best efforts” to provide the data in the format requested by CenturyLink, and is to provide this information within ten (10) days unless the parties mutually agree on a different date.  In those rare instances wherein the data cannot be provided, the parties will “meet and discuss” to assure that a reasonably proxy for the requested information is made available. 
III.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That CenturyLink’s Motions to Compel Responses to Set II Interrogatories Propounded Upon Sprint and AT&T, filed on January 4 and 5, 2010, respectively, concerning CTL-Sprint 2-7, 2-10, 2-11, 2-13, 2-18, and 2-25; and CTL-ATT 2-1 and 2-16, are granted, in part, and denied, in part, consistent with the discussion in this Order.



2.
That the required responses (CTL-Sprint 2-7, 2-18, and 2-25; and CTL-ATT 2-1 and 2-16(c) through (i)) shall be provided no later than ten (10) days from the date of this Order, unless a different date is mutually agreed upon by the parties.



3.
That CenturyLink shall provide clear and precise definitions of the terms “data services,” “entertainment,” and “other services” contained in CTL-Sprint 2-25, to the parties, within two (2) business days of the date of this Order.



4.
That, with respect to the information sought in CTL-ATT 2-16(c) through (i), AT&T shall use “best efforts” to provide the data in the format requested by CenturyLink, and in those rare instances wherein the data cannot be so provided, the parties will “meet and discuss” to assure that a reasonable proxy for the requested information is made available. 
Dated:  January 22, 2010



___________________________________








Kandace F. Melillo
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