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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for disposition, is the Petition for Review and Answer to Material Question (Petition) filed by AT&T Communications of Pennsylvania, LLC (AT&T); Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, MCImetro Access Transmission Services, LLC d/b/a Verizon Transmission Services, and MCI Communications Services, Inc. (collectively Verizon); Qwest Communications Company, LLC (Qwest); Sprint Communications Company, LP., Sprint Spectrum, LP., Nextel Communications  of Mid‑Atlantic, Inc., and NPCR, Inc. (collectively Sprint); Omnipoint Communications Enterprises LLC d/b/a T-Mobile, and Voicestream Pittsburgh LP d/b/a T-mobile (collectively, T‑Mobile) (all parties collectively, Petitioners or Companies), on September 25, 2009.  The Petition was filed pursuant to 52 Pa. Code § 5.302.
The Material Question presented in the Petition is: 
Does the ALJ’s September 15, 2009 Order Addressing Scope of Consolidated Proceedings (ALJ Order Addressing Scope) correctly state the scope of the issues to be addressed in the consolidated proceeding that has been assigned to ALJ Melillo for the development of an evidentiary record and issuance of a Recommended Decision?

The Petitioners’ suggest that the Answer to the Material Question be answered in the NEGATIVE.
On October 5, 2009, briefs in support of the Petition were received by AT&T, Verizon, Qwest, Cellco Partnership d/b/a Verizon Wireless (Cellco Partnership), Sprint, and T-Mobile.  Briefs in opposition to the Petition were also received on October 5, 2009, from The Pennsylvania Telephone Association (PTA), the Office of Consumer Advocate (OCA), and The United Telephone Company of Pennsylvania LLC d/b/a Embarq (Embarq).

By Secretarial Letter dated October 2, 2009, the Commission notified the Parties to this proceeding that the thirty-day period for consideration of the Material Question, as set forth in Section 5.303 of the Commission’s Regulations, 52 Pa. Code
 § 5.303, has been waived in order to afford the Commission adequate time to address the question raised.  See 52 Pa. Code § 1.2(c); see also C.S. Warthman Funeral Home, et al. v. GTE North, Incorporated, Docket No. C‑00924416 (June 4, 1993).

As will be explained below, the Petitioners are Parties in the above captioned proceedings which have been consolidated by this Commission.
  The consolidated proceeding involves the ongoing Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund (RLEC Access Charge Investigation), at Docket No. I‑00040105,
 and multiple Formal Complaints filed by AT&T and its subsidiaries
 against RLECs regarding their intrastate access charges.

Upon consideration of our review of the Material Question and the briefs filed in response thereto, we shall answer the Material Question in the AFFIRMATIVE, consistent with the discussion below.

Procedural History

By Order entered on August 5, 2009, the Commission lifted the stay in the RLEC Access Charge Investigation (August 2009 Order) at Docket No. I-00040105, et al., on the intrastate access charges portion of the proceeding and assigned the matter to the Office of Administrative Law Judge for the development of an evidentiary record and for the issuance of a Recommended Decision.

On December 20, 2004, the Commission entered an Order at Docket No. I‑00040105, instituting an investigation into whether there should be further intrastate access charge reductions and intraLATA toll rate reductions in the service territories of rural incumbent local exchange carriers (December 2004 Order).  The December 20, 2004 Order directed the Office of Administrative Law Judge to conduct the appropriate proceedings including, but not limited to, a fully developed analysis and recommendation on the following six issues that were to be addressed in the investigation:

a) Whether intrastate access charges and intraLATA toll rates should be further reduced or rate structures modified in the rural ILECs’ territories.

b) What rates are influenced by contributors to and/or disbursements from the PaUSF?

c) Should disbursements from the PaUSF be reduced and/or eliminated as a matter of policy and/or law?

d) Assuming the PaUSF expires on or about December 31, 2006, what action should the Commission take to advance the policies of this Commonwealth?

e) If the PaUSF continues beyond December 31, 2006, should wireless carriers be included in the definition of contributors to the Fund?  If included, how will the Commission know which wireless carriers to assess?  Will the Commission need to require wireless carriers to register with the Commission?  What would a wireless carrier’s contribution be based upon?  Do wireless companies split their revenue bases by intrastate, and if not, will this be a problem?

f) What regulatory changes are necessary to 52 Pa. Code §§63.161 – 63.171 given the complex issues involved as well as recent legislative developments?

Since the December 2004 Order, the Commission stayed the RLEC Access Charge Investigation for three consecutive years by orders entered on August 30, 2005, November 15, 2006, and April 24, 2008, respectively, with the hopes that the Federal Communications Commission (FCC) will complete its Unified Intercarrier Compensation proceeding at CC Docket No. 01-92, in which it is comprehensively considering, inter alia, establishing a unified intercarrier compensation rate in lieu of interstate and intrastate access charges and local reciprocal compensation rates.
By Order entered April 24, 2008 (April 2008 Order), the Commission reopened the Investigation for the following limited purposes:

1.
To address whether the cap of $18.00 on residential monthly service rates and any corresponding cap on business monthly service rates should be raised, whether funding for the PA USF should be increased, and whether or not a “needs based” test (and applicable criteria) for rural ILEC support funding from the PA USF in conjunction with the federal USF support payments that the rural ILECs receive should be established in order to determine which rural ILECs qualify for PA USF funding as described in the body of the April 2008 Order; and

2.
To determine whether the Commission has the authority under Chapter 30 and other relevant provisions of the Public Utility Code to perform a just and reasonable rate analysis of the rural incumbent local exchange carriers’ (ILECs’) residential rates for basic local exchange services when such rates exceed the appropriate residential rate benchmark.

3.
To determine an appropriate benchmark for the rural ILEC residential rate for basic local exchange service taking into account the statutory requirements for maintaining and enhancing universal telecommunications services at affordable rates.  
4.
To determine whether PA USF funding support should be received by rural ILECs that incrementally pierces the appropriate residential rate cap because of the regular annual Chapter 30 revenue increases, and whether the Commission’s PA USF regulations at 52 Pa. Code § 63.161 et seq. should be accordingly revised.  

5.
To determine whether the potential availability of PA USF support distributions to those rural ILECs that pierce the appropriate residential rate cap because of their respective annual Chapter 30 annual revenue increases has any anti-competitive or other adverse effects, especially with respect to the currently established PA USF support contribution mechanism and its participating telecommunications utility carriers.

6. 
To determine whether a “needs based” test should address the following interlinked areas that involve the operations of the rural ILECs:


(i)
The Chapter 30 annual rural ILEC price stability mechanism revenue increases:


(ii)
The annual federal USF support that the Pennsylvania rural ILECs receive;


(iii) 
The fact that most of the Pennsylvania rural ILECs are “average schedule” telephone utility companies that do not jurisdictionalize a number of revenue, expense, and asset parameters for their regulated operations;


(iv)
Whether there is any relevance that rural ILEC assets and facilities may be used both for the provision of regulated intrastate telecommunications services, but also for the provision of non-jurisdictional services that potentially include unregulated services;


(v)
Whether the overall financial health of the rural ILECs that continue to get both PA USF and federal USF support should play a role for continuing to receive PA USF support distributions; and


(vi)
Whether the PA USF level of support distributions to the recipient rural ILECs should be adjusted in relation to the revenue increases in local exchange rates that have been or are implemented through their respective Chapter 30 modified alternative regulation plans and price stability mechanisms.



The limited reopened Investigation was assigned to ALJ Colwell for hearing and decision.  The remainder of the Investigation was stayed for the third time pending the outcome of the FCC’s Unified Intercarrier Compensation proceeding or until April 24, 2009 (i.e., one year from the entry date of the April 2008 Order), whichever came first.  On July 23, 2009, ALJ Colwell’s Recommended Decision on the limited reopened portion of the RLEC Access Charge Investigation was issued, and is currently pending before the Commission.

On March 19, 2009, during the third RLEC Access Charge Investigation stay, AT&T Communications of Pennsylvania, LLC (AT&T PA), TCG New Jersey, Inc. (TCG NJ) and TCG Pittsburgh, Inc. (TCG) (collectively AT&T) each filed individual complaints (AT&T Complaints) with the Commission against thirty two (32) Pennsylvania RLECs
 for a total of ninety-six (96) complaints (referred to collectively as AT&T Complaint proceeding).  The AT&T Complaints, which were filed pursuant to 52 Pa. Code §5.21 and 66 Pa. C.S. §§701 and 1309, involved alleged intrastate access charge violations of 66 Pa. C.S. §§1301 and 3011(3), (4), (5), (8) and (9).  As relief, AT&T requested that the RLECs be required to reduce intrastate access rates to levels which correspond, both in rate levels and in rate structure, to the rates each company assesses for interstate switched access.  The AT&T Complaints were initially consolidated into three lead dockets, and assigned to ALJ Kandace F. Melillo, who subsequently consolidated them into one lead docket at C-2009-2098380.  

On June 26, 2009, PTA and Embarq PA submitted a Petition Requesting Interlocutory Review and Answer to Material Questions (Material Questions Petition) regarding issues arising from the AT&T Complaints.  Those Material Questions for review included whether the ALJ erred in denying the Preliminary Objections against the AT&T Complaints filed by the PTA, as to whether the Commission should stay or consolidate the AT&T Complaints with the pending RLEC Access Charge Investigation, and whether the retroactivity provision in Section 1309(b) applied to the AT&T Complaints.

By an Order entered July 29, 2009, at C-2009-2098380, et al. (July 2009 Order) the Commission denied the request for stay of AT&T Complaints and also consolidated the case with the RLEC Access Charge Investigation.  The Commission also stated, “Considering that the Complaints are being consolidated with a proceeding that was instituted several years ago, the nine-month deadline in Section 1309(b) will not apply to the consolidated proceeding.”  July 2009 Order at 16, n. 8.    

On August 5, 2009, the Commission issued an Order denying the RLECs’ request for a fourth stay of the RLEC Access Charge Investigation and assigned the matter to OALJ for development of an appropriate evidentiary record and the issuance of a Recommended Decision within twelve (12) months.  The Commission further ordered that, absent extraordinary circumstances, the issues already adjudicated by ALJ Colwell need not be relitigated.  August 2009 Order, at 21. 


The ALJ conducted a Prehearing Conference on the consolidated proceeding on August 19, 2009.  At the Pre-hearing conference the parties disagreed as to the specific issues to be litigated in this phase of the re-opened investigation, and the presiding ALJ directed the parties to submit memoranda with their position on the proper scope of the consolidated proceeding.  The Parties’ disagreement remains mainly on two principal areas: (1) the inclusion of original issues (a) through (f) from the December 2004 Order, especially issue (e) concerning wireless carrier contribution to the PaUSF; and (2) issues which were adjudicated by ALJ Colwell based upon the limited reopening and cannot be relitigated absent extraordinary circumstances.  The ALJ issued her Order on September 15, 2009, addressing the scope of the consolidated proceeding based on the inputs provided by the Parties which were in the form of both oral argument (at the Prehearing Conference) as well as written Briefs.  The Parties were given ten days to file a Petition for review to a Material Question if they disagreed with all or any part of the ALJ’s Order.  The Ordering Paragraph 1 of ALJ Melillo’s Order is reprinted below:

1.
That the scope of this proceeding shall include, consistent with the discussion herein:  (1) the issues set forth in the December 2004 Order, except for those matters that have been adjudicated by ALJ Colwell (unless extraordinary circumstances are shown); (2) the issues set forth in Ordering Paragraph #5 of the August 2009 Order, except for those matters which have been adjudicated by ALJ Colwell (unless extraordinary circumstances are shown); (3) derivative issues which have been specifically permitted herein; and (4) the AT&T Complaint issues. 

As noted, the Petitioners filed the Petition Requesting Interlocutory Review and Answer to Material Question on September 25, 2009.  Briefs were filed on October 5, 2009.  Briefs in support of the Petition were filed by AT&T, Verizon, Qwest, Sprint, T‑Mobile, and Cellco Partnership (collectively Supporters of Petition).  Briefs opposing the Petition were filed by Embarq, the PTA and the Office of Consumer Advocate (collectively Opponents of Petition).
Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984)


1.
Legal Standards for Interlocutory Review of a Material Question


The standards for interlocutory review of a material question are set forth in the Commission’s Regulation at 52 Pa. Code §5.302.  That Regulation requires that the petitioner state “the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, that the alleged error, and any prejudice flowing therefrom, could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corporation and GTE Corporation, Docket Nos. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pennsylvania Inc., Docket 
No. R-00984411 (Order entered February 11, 1999); Pa. PUC v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991); Re Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).


Positions of the Parties



Petitioners contend that at the prehearing conference there was considerable disagreement among the Parties over the specific issues to be litigated in this phase of the re-opened investigation.  Petitioners maintain that the Order issued by the ALJ on September 25, 2009, after reviewing Prehearing Conference Memoranda and Supplemental Memoranda addressing scope from all interested parties, is far broader than the scope of the proceeding identified in the Commission’s August 2009 Order.  Petitioners argue that it is critical to have clear guidance from the Commission on the fundamental issue of the scope at this stage of the proceeding for the entire litigation going forward.  Petitioners also argue that clear guidance from the Commission is crucial in light of the complex history of this proceeding and the number of parties and the highly technical issues involved.  The basis of the Companies’ request for a clarification is explained as follows:

The scope outlined in the ALJ Order Addressing Scope is far broader than the scope of the proceeding identified in the Commission’s August 5, 2009 Order and defines the scope of the issues to be addressed in an unnecessarily cumulative manner.  Furthermore, the scope outlined in the ALJ Order Addressing Scope directly conflicts with prior Commission Orders in the RLEC Access Charge Investigation and would likely result in re-litigation of several issues already pending before the Commission as a result of the July 22, 2009 Recommended Decision of ALJ Susan Colwell in that proceeding.  Investigation of these extraneous issues will waste Commission and party resources and impede the orderly litigation and adjudication of those matters that are properly within the scope of the consolidated proceeding.  The necessity of addressing each unnecessary issue will generate needless discovery, discovery disputes, motion practice, interlocutory rulings, testimony, evidentiary disputes hearing days, briefing, decisions, exceptions and appeals.   

… Defining the proper scope of the proceeding is clearly a compelling issue that will expedite the conduct of the proceeding, and therefore, Commission review and answer of the Material Question is necessary and appropriate under 52 Pa. Code §5.302(a). 
Joint Petition for Review and Answer to Material Question at 1-2.

Briefs in support of Petitioners’ suggested NEGATIVE response to the Material Question were filed by AT&T, Sprint, Qwest, T-Mobile, Verizon and Cellco Partnership.  Brief supporters disagree with ALJ Melillo’s Order addressing the scope of the consolidated proceeding stating the Commission’s ordering paragraphs of the August 2009 Order had limited the scope of the proceeding going forward.  According to Sprint, the August 2009 Order specifically identified only four issues, whereas the ALJ Order Addressing Scope included seventeen issues.  Sprint also maintains that the expansive scope announced in the ALJ Order includes some issues that have been substantially addressed previously and permits parties to promote arguments that are directly contrary to the Commission’s expressly stated policy on access reform and that will result in re-litigation of issues that have already been adjudicated by ALJ Colwell. 

Verizon points out that the ALJ’s expansive statement of the scope of the investigation is directly contrary to the Commission’s admonition in its August 2009 Order that the issues already adjudicated before ALJ Colwell during the limited reopening of the investigation shall not be relitigated absent extraordinary circumstances.  Verizon states that the issue on how the USF should change in the future has already been litigated before ALJ Colwell, and that she has ruled on this matter by recommending the initiation of a rulemaking to change existing regulations to limit subsidies.  However, Verizon adds, the RLECs and OCA have filed Exceptions against ALJ Colwell’s recommendation and they should not be allowed a second opportunity to argue before a different ALJ for a huge expansion of the currently constructed USF.

Arguing against an Interlocutory Review are the PTA, Embarq and OCA.  The PTA questions the vagueness in the Petitioner’s question, stating that the Petitioners have generally questioned whether the ALJ correctly defined the scope of the case without specifics.  As such, PTA argues that Petitioners’ question is ineffective and does not believe there are compelling reasons demonstrating that interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  The PTA also argues that the Petitioner’s claim that the Commission guidance will reduce the level of disputes is not a logical ground for review.  

Embarq sees the Petition as defective, lacking specificity as to how the ALJ Order Addressing Scope has failed to correctly identify the precise issues for the proceeding. 
Disposition:
Pursuant to 52 Pa. Code § 5.303(a), the Commission shall do one of the following with regard to a petition seeking interlocutory review and answer to a material question that has arisen during the course of a proceeding:

(1)   Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)   Determine that the petition was improper and return the matter to the presiding officer.

(3) Decline to answer the question.

(4) Answer the question.

On consideration of the positions of the Parties, we find that the Petitioners have demonstrated that interlocutory review is necessary in order to prevent substantial prejudice.  The Parties would be substantially prejudiced if there is not sufficient clarity as to the issues that are litigated in this proceeding.  We do not believe judicial efficiency can be attained if the Parties have to re-litigate issues that are already adjudicated before another ALJ, especially with the long history of this case and the limited reopening of the proceeding adjudicated before ALJ Colwell.  Consequently, we will grant interlocutory review.  


2.
Material Question 

As noted, the question presented is:

Does the ALJ’s September 15, 2009 Order Addressing Scope of Consolidated Proceedings (ALJ Order Addressing Scope) correctly state the scope of the issues to be addressed in the consolidated proceeding that has been assigned to ALJ Melillo for the development of an evidentiary record and issuance of a Recommended Decision?

ALJ’s Position
The Ordering Paragraph No. 1 of the ALJ Order Addressing Scope of Consolidated Proceedings provided the following: 

That the scope of this proceeding shall include, consistent with the discussion herein:  (1) the issues set forth in the December 2004 Order, except for those matters that have been adjudicated by ALJ Colwell (unless extraordinary circumstances are shown); (2) the issues set forth in Ordering Paragraph #5 of the August 2009 Order, except for those matters which have been adjudicated by ALJ Colwell (unless extraordinary circumstances are shown); (3) derivative issues which have been specifically permitted herein; and (4) the AT&T Complaint issues. 

ALJ Melillo explained that the original six issues in the Commission’s December 2004 Order as a group are still within the scope of the investigation, except that issues 3, 4 and 5 were bifurcated by the Commission and adjudicated by ALJ Colwell in the limited opening of the investigation.  However, ALJ Melillo viewed issue No. 5 as not been fully addressed or adjudicated by ALJ Colwell, in her limited reopened investigation, and has included it as an issue that needs to be adjudicated in this portion of the proceeding.  ALJ Melillo also listed other issues brought forth by the Parties in their Prehearing memorandum and from the AT&T Complaint.  Accordingly, ALJ Melillo identified the following issues that remain to be adjudicated:

A.
Issues from the Commission’s December 2004 Order: 
1.  Whether intrastate access charges and intraLATA toll rates should be further reduced or rate structures modified in the rural ILEC’s territories? 
ALJ Order Addressing Scope of Consolidated Proceedings at 13.
2.  What rates are influenced by contributors to and/or disbursements from PA USF?  

Id. at 14.
5.  If the PA USF continues beyond December 31, 2006, should wireless carriers be included in the definition of contributors to the fund?  If included, how will the Commission know which wireless carriers to assess?  Will the Commission need to require wireless carriers to register with the Commission?  What would a wireless carrier’s contribution be based upon?  Do wireless companies split their revenue bases by intrastate, and if not, will this be a problem?

Id. at 15-17.
6.  What regulatory changes are necessary to 52 Pa. Code §§63.161​‑63.171 given the complex issues involved as well as recent legislative developments?  
Id. at 17.
B.
Other PTA Issues Derived from the December 2004 Order
1.  The appropriateness of continuation of the PA USF to continue to support the access reforms already implemented, and/or the development and implementation of a Toll Line Charge or other universal service fund to recover any revenue deficiencies effectuated by any change in the current PA USF or the current rural access rates.
Id. at 17-18.
2.  The appropriateness of eliminating current PA USF credits on local service customer bills and increasing access charges on access customer bills to the extent the current PA USF is reduced without replacement funding implemented. 
Id. at 18-19.
3.  The pool of service providers that should be assessed to contribute to universal service support in Pennsylvania. 
Id. at 19.
C.
Issues related to Ordering Paragraph #5 of the Commission’s August 2009

Order:
1.  The impact on rural intrastate access rates and/or rates structures from any further federal action on intercarrier compensation, access and universal service issues.  
Id. at 20-21.
2.  Whether further intrastate access charge reform is necessary in light of the elimination in Act 183 of the mandatory access reductions that were contained in the original Chapter 30 law.  
Id. at 21.
3.  The FCC’s Unified Intercarrier Compensation Docket.  
Id. at 21-22.

4.  Intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017.  
Id. at 22.
5.  PA USF.
Id. at 22-23.
6.  Potential Effects on RLEC Rates.  
Id. at 23.

D.
Issues from AT&T’s Complaint Proceeding:
-- whether the RLECs’ intrastate access rates are unjust and unreasonable in violation of 66 Pa. C.S § 1301
-- whether the RLECs’ intrastate access rates violate Section 3011(3) (“ensures that customers pay only reasonable charges for protected services which shall be available only on a non-discriminatory basis”)
-- whether the RLECs’ intrastate access rates violate Section 3011(5) (“provide diversity in the supply of existing and future telecommunications services and products in telecommunications markets throughout this Commonwealth by ensuring that rates, terms and conditions for protected services are reasonable and do not impede the development of competition”); and
-- whether the RLECs’ intrastate access rates violate Section 3011(9) (“encourage the competitive supply of any service in any region where there is market demand”)

I.D. at 23-24.  

Positions of the Parties
In their Petition, the Petitioners disagreed with the scope of the proceeding addressed in ALJ Melillo’s Order.  The disagreement mainly centered on whether PA USF related matters will be part of the investigation, which they presume to have been adjudicated before ALJ Colwell or set aside by the Commission to be investigated at a later time.  The Petitioners alleged that the Commission’s August 2009 Order has altered the original scope of the investigation.


Sprint
argues that the Commission’s August 2009 Order intentionally narrowed the scope of the RLEC Access Charge Investigation from what was originally ordered by the Commission.  Sprint also argues that ALJ Melillo failed to exclude all of the issues that were previously assigned to ALJ Colwell as ordered by the Commission.  Sprint cites to Ordering Paragraph 5 of the Commission’s August 2009 Order and states that the Commission wanted to consider four items that were specifically identified for inclusion in the investigation and balanced against the issues that were adjudicated by ALJ Colwell.  Sprint adds that it is also necessary to exclude those issues that were already addressed in numerous prior orders and decisions.  Sprint Brief at 6-9.

Sprint quotes several sections from ALJ Colwell’s Recommended Decision that specifically deals with the PA USF and the Commission’s August 2009 Order. Sprint argues that the Commission had made it clear that the current phase of the proceeding is not to include a full examination of PA USF reform.  Sprint notes that the Commission has excluded from the instant phase of the Investigation any changes in the form, structure and funding level of the PA USF.  Sprint further notes that the Commission has pronounced that the PA USF shall continue under the existing regulations at 52 Pa Code §§ 63.161-63.171, until such time as there is a resolution to access charge reform and new regulations are promulgated.  Sprint Brief at 9-15.
AT&T through its Briefs contends that the Commission’s August 2009 Order already established the scope of this case and that the ALJ, instead, impermissibly expanded the scope of the case beyond the Commission’s intent.  AT&T Brief at 4.  AT&T, Sprint and Qwest specifically cite to Ordering Paragraph Nos. 4 and 5 in the August 2009 Order, which state:
4.
That the participating parties shall be afforded due process opportunities to supplement the evidentiary record; however, in the interest of judicial efficiency, the issues already adjudicated before Administrative Law Judge Susan Colwell during the limited reopening of the Intrastate Access charge investigation at Docket No. I-00040105 shall not be relitigated absent extraordinary circumstances.

5.
That the participating parties shall address and provide record evidence on the legal, ratemaking and regulatory accounting linkages between: a) any Federal Communications Commission’s ruling in its Unified Intercarrier Compensation proceeding; b) the intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017; c) the Pennsylvania Universal Service Fund; and d) the potential effects on rates for the basic local exchange services of the rural ILECs to the extent this is consistent with the Commission’s determinations in the limited investigation.

AT&T asserts that the description of the scope laid out in its August 2009 Order superseded the list of issues in the December 2004 Order.  AT&T states that it does not make sense to assume that the Commission intended to have all of the same, exact issues from the December 2004 Order in the manner addressed in the ALJ’s Order.  AT&T Brief at 7.  As an example, AT&T points out that the ALJ keeps intact the first issue from the December 2004 Order that calls for intraLATA access charges and toll rates to be reduced.  However, AT&T argues that intraLATA toll rates are no longer regulated by the Commission and, therefore, does not make sense to investigate whether intraLATA toll rates should be modified or restructured.  Id. at 7.  AT&T asks that the Commission reject ALJ’s issue-by-issue approach taken in her Order and instead reiterate the scope of this case limited to its August 2009 Order.


Verizon, Cellco Partner and Qwest also take issue with the ALJ including Issue No. 5 from the Commission’s December 2004 Order, which deals with the regulatory changes involving the inclusion of wireless carrier as contributors to the PaUSF.  The Petitioners state that the scope of the proceeding set out by the presiding officer will only serve to waste the Commission’s as well as the Parties’ resources and allows the RLECs and OCA to divert attention from the central issue.  Accordingly, Petitioners request the Commission to step in and clarify the issues that are to be properly addressed.  Verizon Brief at 3-5; Cellco Partner Brief at 10-12; Qwest Brief at 9-10.

In opposition to the Petition, the PTA, Embarq and OCA assert that ALJ Melillo correctly determined the scope of the investigation and that the Petitioners’ arguments unduly narrow the scope of the proceeding.  The PTA, Embarq and OCA extensively argue that the issues regarding the size, scope and function of the PaUSF are necessarily connected to implementation of additional access reform relative to the RLECs in Pennsylvania.  PTA Brief at 4-6; Embarq Brief at 5-10; OCA Brief at 8-14.

The PTA submits that the Parties that will benefit from reduced access charge are seeking to foreclose the PaUSF from consideration.  Citing the revenue neutrality clause in Section 3017(a) of the Code, 66 Pa. C.S. § 3017(a), the PTA is of the opinion that the only way to implement an access charge reduction is to increase local rates.  The PTA states that Ordering Paragraph No. 5 in the Commission’s August 2009 Order presented no new radical departure from or narrowing of the Commission’s original intention to investigate universal service issues related to access reform.  The PTA also argues that the August 2009 Order that lifted the stay merely clarified that the issues regarding the rate cap and support for the rate cap from the PaUSF were not to be relitigated.  It contends, however, that the August 2009 Order did not remove the appropriate size and scope of the PA USF related to access reform from the investigation.  PTA Brief at 10.

The PTA submits that both issues, whether wireless carriers should contribute to the PA USF, and whether other service providers (i.e., VOIP or others) should contribute to the PA USF, are appropriately included within the scope of the proceeding.  PTA Brief at 11-12.

Embarq maintains that the PA USF is critical in order to continue access reform in Pennsylvania given the linkage between access reductions on one hand and the revenue –neutrality requirements of Act 183.  As such, Embarq states that the evidentiary issues to be addressed in the consolidated proceeding must include the linkages between intrastate switched access reduction and a viable PA USF to effectuate the revenue–neutrality provision of Act 183.  Embarq Brief at 3-4.  Limiting the scope of this investigation by claiming PaUSF structural issues were or should have been addressed in the proceeding before Judge Colwell must be rejected.  Embarq states that the issues before Judge Colwell were retail rate caps, a needs-based PaUSF and revenue relief associated with breaking existing retail rate caps.  Id. at 4.

Embarq adds that the scope of issues to be addressed cannot exclude the issue of expanding the current base of PA USF contributors so as to encompass wireless carriers and VoIP providers.  Embarq further adds that the claim forwarded by wireless carriers that the Commission lacks jurisdiction on wireless carriers is incorrect and that the Telecommunications Act of 1996 vests with a state Commission the authority to develop, implement and preserve universal service policies applicable to every telecommunications carrier.  Id. at 5-10.
The OCA submits that the primary issues in the portion of the investigation heard by ALJ Colwell focused on whether the $18.00 cap on residential basic local exchange service rates should be raised and whether funding for the PA USF should be increased.  The OCA recognizes that certain discussions in ALJ Colwell’s July 23, 2009 Recommended Decision were beyond the scope of her limited investigation, and cannot be viewed as already being adjudicated, particularly when no record evidence on the issues was developed.  OCA Brief at 9.  Finally, the OCA submits that the Petitioners are arguing for a third phase of this investigation and claiming that the ALJ improperly proposes to include issues that the Commission did not intend to include in this phase.  OCA Brief at 13.  The OCA requests that the Commission deny the Petitioners’ argument.
Disposition:


On consideration of the Material Question, we shall answer said question in the AFFIRMATIVE, as clarified by our discussion herein.  As noted in Footnote No. 6, we shall remove the issue of intraLATA toll charges as an item from the ALJ’s scope of investigation, noting that the ALJ may have inadvertently included this item in the list because it was combined with the directive to consider further reductions to access charge rates and rate structure.  However, as ALJ Melillo already observed in her detailed Scope of Proceeding Order, this clarification should not bar the interested and participating Parties from addressing the much narrower issue of “whether there could be public interest benefits from” potentially “lowering access charges.”  Scope of Proceeding Order at 13.

We note that it was our intent in the August 2009 Order to resume the stayed investigation and not relitigate issues that have already been adjudicated before ALJ Colwell in the limited opened portion of the investigation.  We recognize the intricacies and complexities inherent in this investigation along with certain discussions in ALJ Colwell’s Recommended Decision that came out on or about the date of entering our August 2009 Order.  We recognize the importance of the PaUSF and its role in the past in reducing access charges in Pennsylvania.  However, we would like to remind the Parties who rely on the PaUSF that access charge reform in Pennsylvania may or may not depend upon the continuation of the PaUSF.  In this regard, we shall make no determination at this time on any of the substantive issues but clarify that we are not constrained by the PaUSF for access charge reform.
The key issue in dispute here appears to be regarding funding for PaUSF and whether such matters were adjudicated before ALJ Colwell in the limited reopened proceeding.  The OCA has noted that the Petitioners are arguing for a third phase in this proceeding.  That is not the intent here and we do not foresee another phase in this investigation except for a possible rulemaking that may be needed at the close of this investigation.  The information we are seeking is to arrive at the best possible decision after reviewing all aspects of the case.  Accordingly, we clarify that the scope outlined in ALJ Melillo’s Order, aside from intraLATA toll service rate reductions, as discussed below, is consistent with our prior Orders instituting the investigation, the limited reopening of the investigation that was presided by ALJ Colwell, as well as our August 2009 Order, which consolidated the proceeding with the AT&T Complaints at Docket Nos. C-2009-2098380, et al.  


The disposition that answers the Material Question is in need of an additional clarification with regard to whether ALJ Melillo should consider the issue of requiring wireless and VoIP carriers to contribute to the PaUSF.  Examination of whether wireless carriers and VoIP service providers should be contributors to the PaUSF should take place in the context of the investigation at Docket No. I-00040105 that has already been adjudicated before ALJ Colwell and any subsequent proceedings that may address the substantive nature and operation of the PaUSF.
  Engaging in litigation regarding what entities are the appropriate contributors to the PaUSF may unnecessarily distract from the primary focus of the consolidated proceeding on access charge reform at Docket No. I-00040105 and AT&T’s Formal Complaint at Docket No. C-2009-2098380 et al.  This clarification affects the answer to the Material Question that is relevant to Issue Nos. 5 and 6 from the Commission’s December 2004 Order including associated  derivative issue raised by the PTA at No. 3 as discussed in ALJ Melillo’s Scope of Proceeding Order.

Lastly, we note that Sprint has filed an interlocutory appeal of the July 2009 Order based on its interpretation that Footnote 8 of the Order operated as a substantive decision on the applicability of Section 1309(b) and its provision for refunds.  In order to avoid more interlocutory or other appeals, we also take this opportunity to clarify that Footnote 8 represents no more than an observation that the consolidated proceeding might not conclude within the nine-month period specified in Section 1309(b).  That observation, however, should not be construed to be a final legal determination regarding whether Section 1309(b) is applicable, whether the statutory thresholds have been met, or whether refunds or other remedies should be granted under Section 1309(b).  As such, the July 2009 Order does not preclude any party from the opportunity to present evidence and argument, in the consolidated proceeding, to address whether the provisions of Section 1309(b) are applicable and whether any refunds should be granted by the Commission.  Any party aggrieved by the Commission’s final adjudication of this matter may file an appeal from that order.
Conclusion


Upon our review of the Material Question, we conclude that the question raised by the Petitioner should be answered in the AFFIRMATIVE, consistent with the discussion in the body of this Opinion and Order; THEREFORE,


IT IS ORDERED:

1.
That the Petition for Review and Answer to Material Question is granted, consistent with the discussion contained in this Opinion and Order. 

2.
That the following Material Question is answered as follows:

Does the ALJ’s September 15, 2009 Order Addressing Scope of Consolidated Proceedings (ALJ Order Addressing Scope) correctly state the scope of the issues to be addressed in the consolidated proceeding that has been assigned to ALJ Melillo for the development of an evidentiary record and issuance of a Recommended Decision?
Answered in the AFFIRMATIVE, consistent with the discussion in the body of this Opinion and Order.
[image: image1.emf]
BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  November 19, 2009
ORDER ENTERED:   December 10, 2009
	�	Sprint’s brief had appended to it four Exhibits.  Embarq’s brief appended three Exhibits.  On October 6, 2009, Qwest filed a corrected page 10 to its brief.


	�	See Order entered on July 29, 2009, at Docket Nos. C-2009-2098380, et al.


�	Pursuant to our Order entered April 24, 2008, certain aspects of the proceedings at Docket No.; I-00040105, et al., were stayed until the earlier of April 24, 2009, or the outcome of the Federal Communications Commission’s proceedings at CC Docket No. 01-92.  However, certain other aspects of the investigation were opened for the limited purpose of addressing a $18.00 cap on the residential one-party (R-1) benchmark/caps and any equivalent business one-party (B-1) benchmark/cap, the related funding aspect for the Pennsylvania Universal Service Fund (“PaUSF”) and whether there is a necessity for a needs based test to determine whether rural ILECs qualify for PaUSF funding.  On July 23, 2009, Administrative Law Judge Susan D. Colwell’s Recommended Decision regarding the limited investigation was issued.


�	A total of ninety-six Formal Complaints were filed by AT&T Communications of Pennsylvania, LLC, TCG New Jersey, Inc. and TCG Pittsburgh, Inc. against thirty-two RLECs alleging that each of the RLEC’s intrastate access charges violated Section 1301, 3011 of the Public Utility Code, 66 Pa. C.S. §§1301 and 3011.


	�	The RLECs are as follows:  Armstrong Telephone Company – Pennsylvania; Armstrong Telephone Company – North; Bentleyville Telephone Company; Buffalo Valley Telephone Company; Citizens Telephone Company of Kecksburg; Citizens Telecommunications Company of New York; Frontier Communications Commonwealth Telephone Company, LLC (d/b/a Frontier Commonwealth); Frontier Communications of Breezewood, LLC; Frontier Communications of Canton, LLC; Frontier Communications – Lakewood, LLC; Frontier Communications – Oswayo River, LLC; Frontier Communications of PA, LLC; Conestoga Telephone & Telegraph Company; D&E Telephone Company; Hickory Telephone Company; Ironton Telephone Company; Lackawaxen Telecommunications Services; Laurel Highland Telephone Company; Mahanoy & Mahantango Telephone Company; Marianna & Scenery Hill Telephone Company; The North-Eastern Pennsylvania Telephone Company; North Penn Telephone Company; Consolidated Communications of Pennsylvania Company (f/k/a North Pittsburgh Telephone Company); Palmerton Telephone Company; Pennsylvania Telephone Company; Pymatuning Independent Telephone Company; South Canaan Telephone Company; Sugar Valley Telephone Company; The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA); Venus Telephone Corporation; Windstream Pennsylvania, LLC (f/k/a ALLTEL Pennsylvania, Inc.) ; and Yukon-Waltz Telephone Company.


	�	We agree with AT&T that intraLATA toll rates should not be a part of this investigation in light of the fact that they are no longer regulated by this Commission.  However, the ALJ may have left this item in the list because it was combined with the directive to consider further reductions to access charge rates and rate structure.  As such, we shall remove intraLATA toll charges as an item from the ALJ’s list.


� 	We note that in response to Sprint’s Petition for Reconsideration we entered an Order on October 9, 2008, in which we agreed with Sprint on the issue of contribution obligations of commercial mobile radio service (CMRS) providers in conjunction with PaUSF funding obligation for lack of jurisdiction.  In that Order, we clarified that the limited, re-opened investigation at Docket No. I-00040105 will not include such a consideration.  However, we clarify that we may consider this funding option in the event of a future rulemaking proceeding.


�	See Scope of Proceeding Order at 15-19; AT&T Brief at 6, 8.
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