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ORDER GRANTING, IN PART, OFFICE OF CONSUMER ADVOCATE’S MOTION TO COMPEL ANSWERS TO INTERROGATORIES AND DISMISS OBJECTIONS OF 
AT&T COMMUNICATIONS OF PENNSYLVANIA, LLC, 
SPRINT COMMUNICATIONS COMPANY, L.P. ET AL., AND

VERIZON PENNSYLVANIA, INC., ET AL AND 

REQUIRING FURTHER EFFORTS AT RESOLUTION
I.
BACKGROUND

On December 20, 2004, at Docket No. I-00040105,
 the Commission entered an Order instituting an investigation (RLEC Access Charge Investigation or Investigation) as to whether there should be further intrastate access charge and intraLATA toll rate reductions in the rural incumbent local exchange carriers’ (RLECs) territories and the rate issues/changes that should or would result if Pennsylvania Universal Service Fund (PA USF or Fund) disbursements were reduced.  This investigation was instituted as a result of the Commission’s prior Order of July 15, 2003, at Docket No. M-00021596, and the Global Order,
 which discussed implementing continuing access charge reform in Pennsylvania. 


The RLEC Access Charge Investigation was assigned to ALJ Colwell for hearings as necessary and a decision.  However, by Order entered August 30, 2005 (August 2005 Order), the proceeding was stayed prior to hearings due to a pending Federal Communications Commission (FCC) examination of access charges, reciprocal compensation and universal service in the Unified Intercarrier Compensation
 proceeding.  The proceeding was again stayed upon request by Commission Order entered November 15, 2006, pending the outcome of the Unified Intercarrier Compensation proceeding, or until November 15, 2007, whichever was earlier. 


By Order entered April 24, 2008 (April 2008 Order), the Commission reopened the Investigation for the limited purposes of addressing the residential and business rate cap, annual Chapter 30 revenue increases, and PA USF issues including anti-competitive implications.  This limited reopened Investigation was assigned to ALJ Colwell for hearing and decision.  The remainder of the Investigation was stayed for the third time pending the outcome of the FCC’s Unified Intercarrier Compensation proceeding or until April 24, 2009 (i.e., one year from the entry date of the April 2008 Order), whichever came first.  



On March 19, 2009, during the pendency of the third RLEC Access Charge Investigation stay, AT&T Communications of Pennsylvania, LLC (AT&T PA), TCG New Jersey, Inc. (TCG NJ) and TCG Pittsburgh, Inc. (TCG) (collectively AT&T) each filed individual complaints (AT&T Complaints) with the Commission against thirty two (32)
Pennsylvania RLECs
 for a total of ninety-six (96) complaints (referred to collectively as AT&T Complaint proceeding).  The AT&T Complaints, which were filed pursuant to 52 Pa. Code §5.21 and 66 Pa. C.S. §§701 and 1309, involved alleged intrastate access charge violations of 66 Pa. C.S. §§1301 and 3011(3), (4), (5), (8) and (9).  As relief, AT&T requested that the RLECs be required to reduce intrastate access rates to levels which correspond, both in rate levels and in rate structure, to the rates each company assesses for interstate switched access.  



On April 30, 2009, the RLECs, represented by the Pennsylvania Telephone Association (PTA), filed identical Answers to each of the ninety-six (96) Complaints and also filed Preliminary Objections.


The AT&T Complaints were consolidated into three lead dockets, and I was assigned to these matters to hold hearings as necessary and render a decision.  I consolidated the three lead dockets into one (1) lead docket at C-2009-2098380.  I also denied PTA’s Preliminary Objections by Order dated June 22, 2009.   


The following parties intervened/filed notice of appearances in the AT&T Complaint proceeding:  Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively Sprint); the Office of Consumer Advocate (OCA), the Office of Trial Staff (OTS); The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA now d/b/a CenturyLink); Verizon Pennsylvania, Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, MCImetro Access Transmission Services, LLC d/b/a Verizon Transmission Services, and MCI Communications Services, Inc. (collectively “Verizon”); and the Broadband Cable Association of Pennsylvania (BCAP).  


On June 26, 2009, PTA and Embarq PA (now d/b/a CenturyLink) submitted a Petition Requesting Interlocutory Review and Answer to Material Questions (Material Questions Petition) regarding issues arising from the AT&T Complaints.  The material questions for review included whether the ALJ erred in denying the Preliminary Objections filed by the PTA, whether the Commission should stay or consolidate the AT&T’s Complaints with the pending RLEC Access Charge Investigation, and whether the retroactivity provision in Section 1309(b) applied to the AT&T Complaints. 


On July 23, 2009, ALJ Colwell’s Recommended Decision on the limited reopening portion of the RLEC Access Charge Investigation was issued.  Also, a fourth stay request was filed concerning the remainder of the RLEC Access Charge Investigation which had not been assigned to ALJ Colwell.  This stay request and the Material Questions Petition were considered by the Commission at Public Meeting on July 23, 2009.
Regarding the Material Questions Petition, the Commission determined, in an Order entered July 29, 2009 at C-2009-2098380 et al. (July 2009 Order), that the AT&T Complaints would not be dismissed, but that they would be consolidated with the RLEC Access Charge Investigation to avoid duplicative litigation.  The Commission also indicated that, considering that the AT&T Complaints were being consolidated with a proceeding that was instituted several years ago, the nine-month deadline in Section 1309(b) of the Public Utility Code would not be met.  Regarding the RLEC Access Charge Investigation, the Commission lifted the stay by Order entered August 5, 2009, and assigned the matter to OALJ for development of an appropriate evidentiary record and the issuance of a Recommended Decision within twelve (12) months.  The Commission further ordered that, absent extraordinary circumstances, the issues already adjudicated by ALJ Colwell were not to be relitigated.  August 2009 Order, p. 21. 

The consolidated AT&T Complaints and RLEC Access Charge Investigation were assigned to me for such hearings as necessary and a recommended decision.

  The following were granted party status in the consolidated proceedings:  AT&T; PTA; Embarq PA now d/b/a CenturyLink); Verizon; OCA; the Office of Small Business Advocate (OSBA); OTS; Comcast Phone of Pennsylvania, LLC d/b/a Comcast Digital Phone and Comcast Business Communications, LLC (collectively “Comcast”); Qwest Communications Company, LLC (Qwest); Cellco Partnership d/b/a Verizon Wireless (VZ Wireless); Sprint; Omnipoint Communications Enterprises LLC d/b/a T-Mobile, Omnipoint Communications Enterprises LLC d/b/a T-Mobile and Voicestream Pittsburgh LP d/b/a T-Mobile (collectively “T-Mobile”), and BCAP. 

There was considerable disagreement among the parties about the scope of the consolidated proceedings, given the July 2009 and August 2009 Orders.  Due to the critical importance of this matter for purposes of framing the entire litigation going forward, I requested memoranda of law from the parties and then issued an Order Addressing Scope of Consolidated Proceedings on September 15, 2009.  On September 25, 2009, a Petition for Review and Answer to Material Question was filed.  At Public Meeting on November 19, 2009, the Commission adopted a Motion of Chairman James H. Cawley which determined, inter alia, that issues concerning whether certain providers should contribute to the PA USF were appropriately referred to the limited RLEC Access Charge Investigation reopening before ALJ Colwell.  In addition, the Motion clarified that while intraLATA toll rates should not be part of the consolidated investigation, parties were not barred from addressing whether public interest benefits (e.g., in the form of lower toll rates) could result from access rate reductions.  Issuance of the Commission Order implementing the adopted Motion is pending.
On November 19, 2009, OCA filed essentially identical Motions to Compel in these consolidated cases concerning the refusals of AT&T, Sprint, and Verizon to answer identical interrogatories propounded to them by the OCA (Interrogatory Set I, questions 4, 5, 8 and 9 to each party).  An extension was granted as to the due date for filing answers to the Motions to Compel, and the corresponding deadline for my ruling is therefore also extended.  52 Pa. Code §5.342(g)(2).  The OCA Motions to Compel are now ready for a ruling.

II.
DISCUSSION

A.
Rules on Permissible Discovery



The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:
§ 5.321. Scope.

(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 


There are limitations on discovery, and exceptions to those limitations, as set forth in 52 Pa. Code §5.361(a) – (c):
§ 5.361. Limitation of scope of discovery and deposition.

 (a)  Discovery or deposition is not permitted which: 

   (1)  Is sought in bad faith. 

   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 

   (3)  Relates to matter which is privileged. 

   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

(b)  In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.

(c)  If the information requested has been previously provided, the answering party shall specify the location of the information.


OCA asserted, in its Motions to Compel, that the discovery responses sought to be compelled were all well within the scope of permissible discovery while AT&T, Sprint, and Verizon, not surprisingly, disagree.  In the following pages, I will address the various arguments, either individually or by reference to a previous ruling.  As will be further discussed herein, I have concluded that, in general and with opportunity for further refinement, the OCA interrogatories are relevant to a critical issue of whether there are demonstrable and achievable public interest benefits from the requested reductions to intrastate access rates.  In addition, AT&T, Sprint, and Verizon have all referenced, in their prepared testimony, other states’ access reform measures and the resultant benefits enjoyed by these citizens.  Parties should not be permitted to, either specifically or generally, reference access reform in other states, and then take an isolationist stance when asked for data regarding a subset of these states to test the parties’ conclusions.  Also, the existence of qualifiers and other explanations for data results is not a sufficient basis for denying production of data clearly related to a claim or defense or potential claim or defense of any party.  See, 52 Pa. Code §5.321(c).
B.
AT&T Objections


The following are the disputed interrogatories:
OCA-ATT-I-4

For each calendar year from 2003 through 2008, for each and every state excluding 
Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state toll revenue

b. Total intra-state residential toll revenue 

c. Total intra-state business toll revenue

d. Total inter-state toll revenue

e. Total inter-state residential toll revenue

f. Total inter-state business toll revenue
OCA-ATT-1-5
For each calendar year from 2003 through 2008, for each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a.
Total intra-state toll conversation minutes


      b.
Total intra-state residential toll conversation minutes 

      c.
Total intra-state business toll conversation minutes

      d.
Total inter-state toll conversation minutes

      e.
Total inter-state residential toll conversation minutes

      f.
Total inter-state business toll conversation minutes
OCA-ATT-1-8


For each calendar year from 2003 through 2008, for each and every state excluding 
Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state terminating access payments

b. Total intra-state terminating access minutes of use  

c. Total intra-state terminating access payments to rural ILECs

d. Total intra-state terminating access minutes terminated with a rural ILEC

e. Total common carrier line payments (exclude common carrier line payments from all other terminating payments)

f. Common carrier line payments to rural ILECs (exclude common carrier line payments from all other terminating payments).
OCA-ATT-1-9
For each calendar year from 2003 through 2008, each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state originating access payments

b. Total intra-state originating access minutes of use  

c. Total intra-state originating access payments to rural ILECs

d. Total intra-state originating access minutes terminated with a rural ILEC

e. Total common carrier line payments (exclude common carrier line payments from all other originating payments.  Do not include any common carrier line payments that have already been accounted for with terminating payments).

f. Common carrier line payments to rural ILECs (exclude common carrier line payments from all other originating payments.  Do not include any common carrier line payments that have already been accounted for with terminating payments).

1.
Parties’ positions


As stated by OCA, AT&T objected to these interrogatories on several grounds.  First, AT&T contended that the questions, which seek data regarding AT&T and non-wireless affiliate operations in states other than Pennsylvania, were neither relevant nor material to the subject matter of this proceeding, which is the proper level and structure of the RLECs’ intrastate access charges in Pennsylvania.  AT&T also argued that the interrogatories were overbroad and unduly burdensome as they would require AT&T to obtain information from each of hundreds of affiliates throughout the country, and would involve an extremely time-consuming and burdensome special study.  Finally, AT&T objected to the provision of data from non-party affiliates.    


OCA responded that AT&T had already provided the same requested data for Pennsylvania and the dispute was therefore limited to whether the same information for states other than Pennsylvania was discoverable.  It cited to Pa. P.U.C. v. Equitable Gas Company, 61 Pa. P.U.C. 468, 477 (1986), as support for its position that the relevancy test should be liberally applied when considering data requests.  



OCA emphasized that AT&T had injected other states’ access charges into the proceeding by referencing these states’ lower access charges in its testimony and by contending that consumers in these states were benefitting from these access reductions.  OCA argued that it must be permitted to respond to these contentions, and that the disputed interrogatories were targeted to test whether there is a relationship between average toll revenue per minute and costs (i.e. access rates) per minute; i.e., whether access rate reductions benefit customers by resulting in toll rate reductions.  


In response to AT&T’s claims of undue burden, OCA indicated that AT&T has been involved in intrastate access rate proceedings in several other states and that the requested information should be readily available from AT&T’s affiliates.  OCA observed that AT&T was able to provide the requested data for Pennsylvania fairly quickly and that the data for other states therefore cannot require a “special study.”  In response to AT&T’s contentions that it was improper to seek data from non-party, out-of-state affiliates, OCA indicated that AT&T should not be permitted to use other states as support for its positions, and then refuse to disclose data from those states merely because the data comes from affiliates that may not operate in Pennsylvania.


In an effort to resolve AT&T’s objections, OCA offered to accept data from a smaller group of states so long as: (1) AT&T would not later argue that the results of the OCA analysis was somehow invalid because the sample studied was too small; and, (2) data was provided by AT&T, Sprint, and Verizon from the same subset of states.  OCA identified nine (9) states for the smaller subset (Massachusetts, Ohio, California, Illinois, Virginia, New Jersey, West Virginia, Michigan and Texas, with New York as an alternate) which were commonly discussed by AT&T, Sprint, and Verizon in their prepared testimony.


In its Answer to the OCA Motion to Compel, AT&T cautioned that OCA’s discovery seeks to transform a proceeding about Pennsylvania’s access charges into an unmanageable access investigation and trial for all 50 states, and that even the alternative of a nine-state additional inquiry was no real improvement.  It argued that the discovery was really directed to out-of-state AT&T affiliates which do not operate in Pennsylvania and are not subject to the Commission’s jurisdiction.  It contended that the Commission has no authority to order these affiliates to do anything (much less conduct special studies and produce reams of data).  


AT&T also argued that the discovery was burdensome as it sought data going back seven (7) years, and that the ALJ herein had already ruled in a prior discovery order that responses should be limited to 2005-2008, in order to reasonably balance competing interests.  


In response to OCA’s contention that AT&T had “opened the door” to the inquiry by its testimony referencing access reform in other states, AT&T indicated that these references do not justify OCA’s “far-reaching goose chase” and that a massive investigation is not needed to verify other state decisions which are matters of public record.  It asserted that OCA does not need the data it seeks to establish the elementary economic principle that, all else equal, a marginal cost decrease will result in price decreases.  AT&T further indicated, however, that all else is seldom equal, and that carriers may be experiencing increases in other costs and/or competitive issues which may impact pricing for existing services.  It argued the impossibility of actually establishing the statistical validity of the requested data, even if it could be provided, due to the myriad number of other factors unaccounted for in the requested information.  It concluded that if the OCA wants to demonstrate that access reductions do or do not lead to toll reductions or consumer benefits, it should use the considerable data from Pennsylvania that has already been provided, including data obtained subsequent to previous access reductions in Pennsylvania.  



AT&T also asserted that OCA’s discovery was burdensome in the extreme and that the purported ready availability of Pennsylvania-specific data was only due to AT&T’s prior assemblage of that data in anticipation of its Pennsylvania access charge case. 


Finally, AT&T indicated that it does not maintain the requested information broken out by residential and business categories.  It asserted that AT&T information for Pennsylvania was provided to OCA in the aggregate, without objection from the OCA, and that OCA has waived any objection to provision of aggregate data for other states.

2.
ALJ ruling


As stated previously, parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa. Code §5.321(c).  I note that, as contended by the OCA, the Commission has applied a liberal standard with respect to relevancy.  See, Pa. P.U.C. v. Equitable, supra.  Also, as stated by the Commonwealth Court in Koken v. One Beacon Insurance Company, 911 A.2d 1021, 1025 (2006), relevancy depends upon the nature and facts of the individual case, and any doubts are to be resolved in favor of relevancy and permitting discovery. 


I conclude that the requested discovery, in general, is relevant to AT&T’s claim of consumer benefit from access reductions, and OCA’s possible response, that access reform in other states has not necessarily produced consumer benefit, at least in the form of toll rate reductions.  AT&T has raised the issue of other states’ access reform in its prepared direct testimony, and it is certainly within the scope of permissible discovery to request data concerning whether one of the purported benefits identified by a party herein (i.e. toll rate reductions) has occurred.  See, AT&T Statement No. 1.0, p. 59, ll. 5-6.  I note further that Chairman Cawley’s Motion, adopted by the Commission at the November 19, 2009, Public Meeting, concluded that parties should not be barred from addressing whether there could be public interest benefits (such as toll rate reductions) from potentially lowering access charges.  Considerations of public benefit are an essential part of this investigation, in my view, to arguably counterbalance any local rate increases associated with revenue neutral access reform.



I understand that relevant discovery may nonetheless be denied, if, for example, it would be unreasonably burdensome or require the making of an unreasonable investigation by a party.  See, 52 Pa. Code §§5.361(a)(2) and (4).  However, I conclude that AT&T has not sufficiently supported its claim of undue burden, particularly in light of OCA’s agreement to limit its request to a subset of nine (9) states (although as will be further discussed herein, the parties will be given the opportunity to agree upon reasonable limitations).  I note, for example, that according to AT&T’s prepared direct testimony, there is an ongoing access charge proceeding in neighboring New Jersey (one of the nine states) involving AT&T or its affiliate that is expected to conclude by year end 2009.  AT&T would likely have information assembled for that proceeding to provide to the OCA.  Similarly, there is mention of access rate parity in West Virginia (another one of the nine states) by the end of 2010 and information may be readily available from that state.  Five of the remaining seven states (Massachusetts, Illinois, Ohio, Michigan, and Texas) are noted by AT&T as having required mirroring of interstate switched access rates, thereby increasing their competitiveness vis-à-vis Pennsylvania.  It would seem reasonable to conclude that AT&T or its affiliates would have the information sought by the OCA from these states without the making of an unreasonable investigation.



AT&T has contended that the discovery requests would require a special study; however, the requirement of a special study is insufficient, in itself, to justify a limitation on discovery in rate proceedings where (as in the instant case) the requesting party cannot reasonably conduct the requested study.  52 Pa. Code §5.361(b).


AT&T further contended that I had previously limited discovery to the years 2005-2008 to balance competing interests, citing to a July 21, 2009 Order Granting, in Part, and Denying, in Part, AT&T’s Motion to Dismiss Objections of the PTA and Embarq (July 21, 2009 Discovery Order).  However, the purpose of the July 21, 2009 Discovery Order’s limitations to the years 2005-2008, was to provide an appropriate frame of reference back to the date when current access rates were approved.  In the instant OCA Motion to Compel, there are no stated references as to the effective dates of access reform in the various states, and this should be the subject of further discussion among the parties, as will be provided for herein.  AT&T’s objection based upon the data period is not a sufficient basis to completely deny relevant discovery requests.  Similarly, AT&T’s claim that it does not have data broken out by the requested residential and business categories is also insufficient to completely deny discovery and the available breakdowns will be a matter of further discussion among the parties.


In addition, AT&T’s contention that the Commission is without authority to direct out-of-state AT&T affiliates to provide discovery responses is not germane to this discovery dispute.  The motion to compel will be directed to Pennsylvania affiliates and it is these jurisdictional entities which will be responsible for obtaining and providing the information.  I note further that, in its prepared direct testimony (AT&T Statement No. 1.0) at page 59, AT&T references actions it has taken in other states in response to access charge reductions, including reducing in-state rates for its prepaid calling cards.  Thus, AT&T has apparently blurred the distinction between its Pennsylvania operations and intrastate operations in other states, and should be compelled to provide the input data relating to contentions of long distance rate reductions. 


Finally, AT&T’s arguments as to other factors not accounted for in the requested data is appropriate for rebuttal but is not a basis to deny otherwise relevant discovery requests.



Accordingly, AT&T is hereby directed to provide the data requested in OCA-ATT-I-4, OCA-ATT-I-5, OCA-ATT-I-8, and OCA-ATT-I-9, for no more than a subset of nine (9) states, with an opportunity for the parties to further discuss and reach agreement, within the next two business days, as to the details such as data period, the particular states to be evaluated, the breakdown of data, and the due date for the interrogatory responses.  If the parties cannot agree on the details and due date for the data within the next two business days, I will, upon request, resolve this matter through a scheduled conference call with the parties.  As the smaller subset of states is an accommodation to AT&T to avoid additional production expenses, I will not be inclined to favorably consider any contention by AT&T that the subset of states is too small to be statistically significant.  Other arguments as to the validity of conclusions drawn from the data are permissible. 
C.
Sprint’s Objections


The following are the disputed interrogatories:
OCA-Sprint-I-4
For each calendar year from 2003 through 2008, for each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state toll revenue

b. Total intra-state residential toll revenue 

c. Total intra-state business toll revenue

d. Total inter-state toll revenue

e. Total inter-state residential toll revenue

f. Total inter-state business toll revenue
OCA-Sprint-I-5
For each calendar year from 2003 through 2008, for each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state toll conversation minutes

b. Total intra-state residential toll conversation minutes 

c. Total intra-state business toll conversation minutes

d. Total inter-state toll conversation minutes

e. Total inter-state residential toll conversation minutes

f. Total inter-state business toll conversation minutes
OCA-Sprint-I-8

For each calendar year from 2003 through 2008, for each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state terminating access payments

b. Total intra-state terminating access minutes of use  

c. Total intra-state terminating access payments to rural ILECs

d. Total intra-state terminating access minutes terminated with a rural ILEC

e. Total common carrier line payments (exclude common carrier line payments from all other terminating payments)

f. Common carrier line payments to rural ILECs (exclude common carrier line payments from all other terminating payments).

OCA-Sprint-I-9

For each calendar year from 2003 through 2008, each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state originating access payments

b. Total intra-state originating access minutes of use  

c. Total intra-state originating access payments to rural ILECs

d. Total intra-state originating access minutes terminated with a rural ILEC

e. Total common carrier line payments (exclude common carrier line payments from all other originating payments.  Do not include any common carrier line payments that have already been accounted for with terminating payments).

f. Common carrier line payments to rural ILECs (exclude common carrier line payments from all other originating payments.  Do not include any common carrier line payments that have already been accounted for with terminating payments).


1.
Parties’ positions


As stated by the OCA, Sprint objected to these interrogatories on several grounds.  It contended that the questions, which seek data regarding Sprint and non-wireless affiliate operations in states other than Pennsylvania, were irrelevant to the subject matter of this proceeding, which is the proper level and structure of the RLECs’ intrastate access charges in Pennsylvania.  Sprint also argued that the interrogatories were overbroad and unduly burdensome and that the burden of responding outweighed any possible benefit of producing the requested information.  It claimed that responses to the questions would require a special study.  It contended that data from other states was jurisdictionally outside the scope of this proceeding.  Finally, Sprint invoked the work product doctrine, attorney-client privilege, or other privilege and claimed that the information sought would reveal proprietary and confidential information.


OCA responded that Sprint had already provided the same requested data for Pennsylvania and the dispute was therefore limited to whether the same information for states other than Pennsylvania was discoverable.   It cited to Pa. P.U.C. v. Equitable Gas Company, 61 Pa. P.U.C. 468, 477 (1986), as support for its position that the relevancy test should be liberally applied when considering data requests.  



OCA emphasized that Sprint had injected other states’ access charges into the proceeding by referencing these states’ lower access charges in its testimony and by contending that consumers in these states were benefitting from these access reductions.  OCA argued that it must be permitted to respond to these contentions, and that the disputed interrogatories were targeted to test whether there is a relationship between average toll revenue per minute and costs (i.e. access rates) per minute; i.e., whether access rate reductions benefit customers by resulting in toll rate reductions.  



In response to Sprint’s claims of undue burden, OCA indicated that Sprint has been involved in intrastate access rate proceedings in several other states and that the requested information should be readily available from Sprint affiliates.  OCA observed that Sprint was able to provide the requested data for Pennsylvania fairly quickly and that the data for other states therefore cannot require a “special study.”  OCA also responded to Sprint’s contentions that the burden of production outweighed the benefits through asserting that “weighing” the benefits of evidence is the responsibility of the ALJ and not the standard to determine the discoverability of evidence.  In response to Sprint’s contentions that the discovery sought was jurisdictionally outside the scope of this proceeding, OCA indicated that Sprint should not be permitted to use other states as support for its positions, and then refuse to disclose data from those states merely because the data comes from operations outside of Pennsylvania.  


In response to Sprint’s claims as to privilege and confidentiality, OCA observed that a Protective Order is in place to protect the confidentiality of sensitive information.



OCA offered to accept data from a smaller group of states to address Sprint’s concerns as to undue burden, so long as: (1) Sprint would not later argue that the results of the OCA analysis was somehow invalid because the sample studied was too small; and, (2) data was provided by AT&T, Sprint, and Verizon from the same subset of states.  OCA identified nine (9) states for the smaller subset (Massachusetts, Ohio, California, Illinois, Virginia, New Jersey, West Virginia, Michigan and Texas, with New York as an alternate) which were commonly discussed by AT&T, Sprint, and Verizon in their prepared testimony.



In its Answer to the OCA Motion to Compel, Sprint argued, as did AT&T, that the general testimony references to other states’ access reform as promoting competition does not justify OCA’s demand for the production of mountains of totally irrelevant non-Pennsylvania data.  It contended that OCA attributed inaccurate assertions to Sprint’s witness about access rate reductions benefitting customers by causing long distance rates to decrease.  Sprint characterized its testimony about other state commission decisions as providing no more than an overview of the access charge reforms taken in other jurisdictions.  Sprint further indicated that even OCA’s restated nine-state discovery request was not targeted to the states identified by Sprint as mirroring interstate access rates or to Embarq’s access rates in other states.  It claimed that OCA does not need the data it seeks to prove the obvious truism that a relationship exists between intrastate access levels and consumer benefits.  It emphasized the unreasonable, burdensome nature of the discovery request, the unreasonable length of time for which the data was sought, the irrelevance of out-of-state data, and the inappropriate diversion of resources from the essential purpose of this investigation. 

2.
ALJ ruling


In accordance with 52 Pa. Code §5.321(c), parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  The Commission has applied a liberal standard with respect to relevancy.  See, Pa. P.U.C. v. Equitable, supra.  Also, as stated by the Commonwealth Court in Koken v. One Beacon Insurance Company, 911 A.2d 1021, 1025 (2006), relevancy depends upon the nature and facts of the individual case, and any doubts are to be resolved in favor of relevancy and permitting discovery. 


I conclude that the requested discovery, in general, is relevant to Sprint’s claim of consumer benefit in other states from access reductions (see, e.g., Appleby direct testimony, p. 7) and OCA’s possible response, that access reform in other states has not necessarily produced consumer benefit, at least in the form of toll rate reductions.  Sprint has raised the issue of other states’ access reform in its prepared direct testimony, and it is certainly within the scope of permissible discovery to request data concerning whether one of the purported benefits identified by a party herein (i.e. toll rate reductions) has occurred.  I note further that Chairman Cawley’s Motion, adopted by the Commission at the November 19, 2009, Public Meeting, concluded that parties should not be barred from addressing whether there could be public interest benefits (such as toll rate reductions) from potentially lowering access charges.  Considerations of public benefit are an essential part of this investigation, in my view, to arguably counterbalance any local rate increases associated with revenue neutral access reform.




I understand that relevant discovery may nonetheless be denied, if, for example, it would be unreasonably burdensome or require the making of an unreasonable investigation by a party.  See, 52 Pa. Code §§5.361(a)(2) and (4).  However, as was the case with AT&T, I do not find that Sprint has sufficiently supported its claim of undue burden, particularly in light of OCA’s agreement to limit its request to a subset of nine (9) states (although as will be further discussed herein, the parties will be given the opportunity to agree upon reasonable limitations).  



Finally, while Sprint apparently claimed in its objections that the information sought by OCA was privileged, it failed to address that claim in its Answer to the OCA Motion to Compel and its contention is therefore deemed to have been waived.  Any concern about confidentiality has been addressed through the two levels of protection provided in the Protective Order issued herein.



Accordingly, Sprint is hereby directed to provide the data requested in OCA-Sprint-I-4, OCA-Sprint-I-5, OCA-Sprint-I-8, and OCA-Sprint-I-9, for no more than a subset of nine (9) states, with an opportunity for the parties to further discuss and reach agreement, within the next two business days, as to details such as the data period, the particular states to be evaluated, the breakdown of data, and the due date for the interrogatory responses.  If the parties cannot agree on the details and due date for the data within the next two business days, I will, upon request, resolve this matter through a scheduled conference call with the parties.  As the smaller subset of states is an accommodation to Sprint to avoid additional production expenses, I will not be inclined to favorably consider any contention by Sprint that the subset of states is too small to be statistically significant.  Other arguments as to the validity of conclusions drawn from the data are permissible. 
D.
Verizon’s Objections


The following are the disputed interrogatories:
OCA-Verizon-I-4
For each calendar year from 2003 through 2008, for each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state toll revenue

b. Total intra-state residential toll revenue 

c. Total intra-state business toll revenue

d. Total inter-state toll revenue

e. Total inter-state residential toll revenue

f. Total inter-state business toll revenue
OCA-Verizon-I-5

For each calendar year from 2003 through 2008, for each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state toll conversation minutes

b. Total intra-state residential toll conversation minutes 

c. Total intra-state business toll conversation minutes

d. Total inter-state toll conversation minutes

e. Total inter-state residential toll conversation minutes

f. Total inter-state business toll conversation minutes
OCA-Verizon-I-8

For each calendar year from 2003 through 2008, for each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state terminating access payments

b. Total intra-state terminating access minutes of use  

c. Total intra-state terminating access payments to rural ILECs

d. Total intra-state terminating access minutes terminated with a rural ILEC

e. Total common carrier line payments (exclude common carrier line payments from all other terminating payments)

f. Common carrier line payments to rural ILECs (exclude common carrier line payments from all other terminating payments).
OCA-Verizon-I-9
For each calendar year from 2003 through 2008, each and every state excluding Pennsylvania, for you and all of your non-wireless affiliates, please provide:

a. Total intra-state originating access payments

b. Total intra-state originating access minutes of use  

c. Total intra-state originating access payments to rural ILECs

d. Total intra-state originating access minutes terminated with a rural ILEC

e. Total common carrier line payments (exclude common carrier line payments from all other originating payments.  Do not include any common carrier line payments that have already been accounted for with terminating payments).

f. Common carrier line payments to rural ILECs (exclude common carrier line payments from all other originating payments.  Do not include any common carrier line payments that have already been accounted for with terminating payments).

1.
Parties’ positions


As stated by the OCA, Verizon objected to these interrogatories on several grounds.  It contended that the questions, which seek data regarding Verizon and non-wireless affiliate operations in states other than Pennsylvania, were neither relevant to the proceeding, nor reasonably calculated to lead to the discovery of admissible evidence.  Verizon argued that this case was about the RLECs’ operations in Pennsylvania, not Verizon’s operations in 49 states other than Pennsylvania, which operations are outside the jurisdiction of the Commission in any event.  Finally, Verizon asserted that the discovery request was absurdly broad and unduly burdensome as it sought a detailed breakdown of data for numerous Verizon affiliates over a period of years for operations in every state in the nation.



OCA responded that Verizon had already provided the same requested data for Pennsylvania and the dispute was therefore limited to whether the same information for states other than Pennsylvania was discoverable.  It cited to Pa. P.U.C. v. Equitable Gas Company, 61 Pa. P.U.C. 468, 477 (1986), as support for its position that the relevancy test should be liberally applied when considering data requests.  



OCA emphasized that Verizon had injected other states’ access charges into the proceeding by referencing these states’ lower access charges in its testimony and by contending that consumers in these states were benefitting from these access reductions.  OCA argued that it must be permitted to respond to these contentions, and that the disputed interrogatories were targeted to test whether there is a relationship between average toll revenue per minute and costs (i.e. access rates) per minute; i.e., whether access rate reductions benefit customers by resulting in toll rate reductions.  



In response to Verizon’s claims that the discovery request was overly broad and unduly burdensome, OCA indicated that Verizon has been involved in intrastate access rate proceedings in several other states and that the requested information should be readily available from Verizon affiliates.  OCA observed that Verizon was able to provide the requested data for Pennsylvania fairly quickly and that the data for other states therefore cannot require a “special study.”  In response to Verizon’s contentions that the discovery sought was jurisdictionally outside the scope of this proceeding, OCA indicated that Verizon should not be permitted to use other states as support for its positions, and then refuse to disclose data from those states merely because the data comes from operations outside of Pennsylvania.  



OCA offered to accept data from a smaller group of states to address Verizon’s concerns as to undue burden, so long as: (1) Verizon would not later argue that the results of the OCA analysis was somehow invalid because the sample studied was too small; and, (2) data was provided by AT&T, Sprint, and Verizon from the same subset of states.  OCA identified nine (9) states for the smaller subset (Massachusetts, Ohio, California, Illinois, Virginia, New Jersey, West Virginia, Michigan and Texas, with New York as an alternate) which were commonly discussed by AT&T, Sprint, and Verizon in their prepared testimony.



In its Answer to the OCA Motion to Compel, Verizon argued that relevant information for purposes of discovery is information reasonably calculated to lead to the discovery of admissible evidence, citing to Surfvivor Media, Inc. v. Survivor Prods., 406 F.3d 625, 635 (9th Cir. 2005).  It contended that, due to the myriad number of factors impacting relevancy of other state information to Pennsylvania, the OCA discovery was not “reasonably calculated to the lead to the discovery of admissible evidence.”  Verizon further cited to Park W. Radiology v. CareCore Nat’l, LLC, 547 F. Supp. 2d 320, 322 (S.D.N.Y. 2008), as support for denying discovery that is excessively broad and not sufficiently tailored to obtain evidence sufficiently relevant to the claims and issues before the Court.


Verizon contended that the “mini-trials” which would be necessitated to adjudicate validity of each state’s data to Pennsylvania would quickly overwhelm the examination of the only issue properly within the Commission’s jurisdiction—the appropriate access pricing policy for the RLECs in Pennsylvania.  It cited to Werner v. IA Construction Corp. (Werner), 51 Pa. D & C 4th 509 (Blair County Ct. of Common Pleas 2001) as support for denial of discovery where the result would unduly complicate the case and distract from its primary focus.  See also, Hillgen v. PMA Group, 1997 U.S. Dist. LEXIS 1041 (E.D. Pa. 1997).


Similar to Sprint, Verizon contended that it did not make the claim attributed to it by the OCA; which is, that reductions in access rates benefit customers by causing long distance rates to decrease.  Instead, Verizon’s testimony, according to Verizon, recognized that the “anti-consumer” and anti-competitive effects of permitting higher RLEC access rates than Verizon’s rates are complex and intertwined.  Verizon argued that the OCA’s analysis, to the extent it looks only at the toll revenue/access cost relationship in other states, would be incomplete and misleading. 



Verizon also contended that, even if OCA’s requested discovery were deemed to be theoretically relevant, the discovery should still be denied because it is unreasonably burdensome and would require the making of an unreasonable investigation.  It argued that the Commission should weigh the burden or expense of producing the material and prohibit discovery where, as in the instant case, the burden or expense outweighs the benefit, citing to Santer v. Teachers Ins. & Annuity Association (Santer), 2008 U.S. Dist. LEXIS 21767 (E.D. Pa. March 18, 2008) and Fitzpatrick v. MCI (Fitzpatrick), 1997 U.S. Dist. LEXIS 14221 (E.D. La. Sept. 15, 1997).  Verizon averred that the burden to it would be unreasonable even as to the smaller subset of states proposed by OCA, and that, contrary to OCA’s assertions, the material was not available “off-the-shelf” in the format requested by the interrogatories.

2.
ALJ ruling


In accordance with 52 Pa. Code §5.321(c), parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  The Commission has applied a liberal standard with respect to relevancy.  See, Pa. P.U.C. v. Equitable, supra.  Also, as stated by the Commonwealth Court in Koken v. One Beacon Insurance Company, 911 A.2d 1021, 1025 (2006), relevancy depends upon the nature and facts of the individual case, and any doubts are to be resolved in favor of relevancy and permitting discovery. 



I conclude that the requested discovery, in general, is relevant to Verizon’s claim of consumer benefit from access reductions (see, e.g., Verizon Statement No. 1.0, pp. 9-10) and OCA’s possible response, that access reform in other states has not necessarily produced consumer benefit, at least in the form of toll rate reductions.  Verizon has raised the issue of other states’ access reform in its prepared direct testimony, and it is certainly within the scope of permissible discovery to request data concerning whether one of the purported benefits identified by a party herein (i.e. toll rate reductions) has occurred.  I note further that Chairman Cawley’s Motion, adopted by the Commission at the November 19, 2009, Public Meeting, concluded that parties should not be barred from addressing whether there could be public interest benefits (such as toll rate reductions) from potentially lowering access charges.  Considerations of public benefit are an essential part of this investigation, in my view, to arguably counterbalance any local rate increases associated with revenue neutral access reform.




Also, Verizon’s arguments as to the myriad number of other factors which could impact upon the validity of OCA’s proposed use of the data are appropriate for rebuttal testimony.  However, they provide no basis to deny otherwise valid discovery requests.  In addition, the Werner decision cited by Verizon in support of denying discovery which is diversionary and unduly complicating related to a jury trial and not a regulatory investigation by an agency with special expertise in access matters.



I understand that relevant discovery may nonetheless be denied, if, for example, it would be unreasonably burdensome or require the making of an unreasonable investigation by a party.  See, 52 Pa. Code §§5.361(a)(2) and (4).  However, as was the case with AT&T and Sprint, I do not find that Verizon has sufficiently supported its claim of an undue burden or the making of an unreasonable investigation, particularly in light of OCA’s agreement to limit its request to a subset of nine (9) states (although as will be further discussed herein, the parties will be given the opportunity to agree upon reasonable limitations).  The federal cases cited by Verizon concerning a weighing of the burden or expense of discovery against the likely benefit all relate to application of a federal rule of discovery (Federal Rule 26) which is not applicable herein.  


Accordingly, Verizon is hereby directed to provide the data requested in OCA-Verizon-I-4, OCA-Verizon-I-5, OCA-Verizon-I-8, and OCA-Verizon-I-9, for no more than a subset of nine (9) states, with an opportunity for the parties to further discuss and reach agreement, within the next two business days, as to the details such as data period, the particular states to be evaluated, the breakdown of data, and the due date for the interrogatory responses.  If the parties cannot agree on the details and due date for the data within the next two business days, I will, upon request, resolve this matter through a scheduled conference call with the parties.  As the smaller subset of states is an accommodation to Verizon to avoid additional production expenses, I will not be inclined to favorably consider any contention by Verizon that the subset of states is too small to be statistically significant.  Other arguments as to the validity of conclusions drawn from the data are permissible. 

III.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Office of Consumer Advocate’s Motions to Compel Answers to Interrogatories and Dismiss Objections of AT&T, Sprint, and Verizon, filed on November 19, 2009, concerning OCA-AT&T-I-4, 5, 8, and 9; OCA-Sprint-I-4, 5, 8, and 9; and OCA-Verizon-I-4, 5, 8, and 9, are granted, in part, consistent with the discussion in this Order.



2.
That the Office of Consumer Advocate, AT&T, Sprint, and Verizon shall further discuss the details of the data to be provided in the interrogatories, including, but not limited to, the data period, the particular states to be evaluated, which shall be no more than nine (9) in total, the breakdown of the data, and the due date for the interrogatory responses, within the next two (2) business days from the date of this Order, and report back to me, at the conclusion of this time period, as to whether an agreement has been reached or whether a conference call with the presiding officer is needed to resolve these matters.

Dated:  December 8, 2009



___________________________________








Kandace F. Melillo
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	�	See, Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket No. I-00040105, Order entered December 20, 2004 (December 2004 Order).


	�	 Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P-00991649, 93 PaPUC 172 (September 30, 1999)(Global Order); 196 P.U.R. 4th 172, aff’d sub nom.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa.Cmwlth. 2000), alloc. granted, 844 A.2d 1239 (Pa. 2004).  





	�	See, In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005). 


	� 	The RLECs are as follows:  Armstrong Telephone Company – Pennsylvania; Armstrong Telephone Company – North; Bentleyville Telephone Company; Buffalo Valley Telephone Company; Citizens Telephone Company of Kecksburg; Citizens Telecommunications Company of New York; Frontier Communications Commonwealth Telephone Company, LLC (d/b/a Frontier Commonwealth); Frontier Communications of Breezewood, LLC; Frontier Communications of Canton, LLC; Frontier Communications – Lakewood, LLC; Frontier Communications – Oswayo River, LLC; Frontier Communications of PA, LLC; Conestoga Telephone & Telegraph Company; D&E Telephone Company; Hickory Telephone Company; Ironton Telephone Company; Lackawaxen Telecommunications Services; Laurel Highland Telephone Company; Mahanoy & Mahantango Telephone Company; Marianna & Scenery Hill Telephone Company; The North-Eastern Pennsylvania Telephone Company; North Penn Telephone Company; Consolidated Communications of Pennsylvania Company (f/k/a North Pittsburgh Telephone Company); Palmerton Telephone Company; Pennsylvania Telephone Company; Pymatuning Independent Telephone Company; South Canaan Telephone Company; Sugar Valley Telephone Company; The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA); Venus Telephone Corporation; Windstream Pennsylvania, LLC (f/k/a ALLTEL Pennsylvania, Inc.) ; and Yukon-Waltz Telephone Company.
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