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& INTRODUCTION

On December 20, 2004, the Pennsylvania Public Utility Commission ("Commission")
entered an Order commencing an investigation at Docket No. I-00040105 secking to determine
whether there should be further intrastate access charge reductions and intraLATA toll rate
reductions in the service territories of rural incumbent local exchange carriers (“RLECs”). Since
that time, the investigation has been stayed by subsequent orders of the Commission. By Order
entered April 24, 2008, however, the Commission bifurcated the investigation and reopened a
portion for “the express and limited purpose” of addressing selected issues pertaining to, among
other things, rural basic local exchange service rate affordability and the Pennsylvania Universal
Service Fund (“Pa USF”). The Commission sought a determination as to “whether the cap of
$18.00 on residential monthly service rates and any corresponding cap on business monthly rates
should be raised” and also what the “appropriate benchmark for the rural residential rate for

basic local exchange service should be.” April 24, 2008 Order at 30-31.

On July 22, 2009, the Office of Administrative Law Judge issued the Recommended
Decision of Administrative Law Judge Susan D. Colwell. In that Recommended Decision, ALJ
Colwell recommended, among other things, that “there is no need for [a rate cap] in the context
of this part of the investigation; and that the Pa USF should be reformed to provide monetary
assistance to only those RLECs for service in high-cost areas and for assistance to low-income
customers.” R.D. at 66. On August 28, 2009, the Office of Consumer Advocate (“OCA”) filed
Exceptions to ALJ Colwell’s Recommendation Decision. The Pennsylvania Telephone
Association (“PTA”) and The United Telephone Company of Pennsylvania LLC d/b/a Embarq
Pennsylvania (“Embarq”) filed Exceptions as well. The OCA submits this single Reply

Exception to one of the Exceptions that was filed by Embarg.



I1. REPLY EXCEPTION

OCA Reply Exception No. 1 - The Commission Should Reject Embarg’s Argument
That The ALJ Erred In Her Factual Finding That The
Local Loop Is Not A Direct Cost Of Basic Local
Exchange Service. (R.D. at 11, 12; Embarq Exception No.
5; OCA M.B. at 30-32, 40, 41-42).

In its Exceptions, Embarq argues that “the ALJ errs in [her] factual finding that the local
loop is not a direct cost of basic local exchange service.” Embarq Exc. at 8. More specifically,
Embarq takes exception to Findings of Fact 9, 10 and 16 which are as follows:

9. The incremental cost of basic local exchange service as
estimated by the Synthesis Model would be the total cost of the

network minus the cost of the loop;

10.  The loop is an input used by multiple services and should
not be assigned as a direct cost of basic voice grade services; and

16.  Model non-loop cost estimates are a reasonable proxy for

the incremental cost of basic local exchange service, and that in

almost all instances, the estimated incremental cost of the rural

ILECs is less than the $18 residential rate bench mark.
Id. at 8-9, citing, R.D. at 11, 12. Embarq argues that “the local loop is a direct cost of basic local
exchange service” because “cost causation to Embarq PA for the loop is basic local exchange
service.” Id. at 9. Embarq’s Exception must be denied by this Commission.’

ALJ Colwell was correct in her Findings of Fact 9, 10 and 16, above, and the

Commission should adopt those findings and deny Embarq Exception No. 5. The ALJ correctly

" The FCC Synthesis Model is a forward-looking cost model adopted by the FCC for the purposes of determining
the non-rural universal service support. See, In the Matter of the Federal-State Joint Board on Universal Service, CC
Docket No. 96-45, Fifth Report and Order (rel. Oct. 28, 1998); and In the Matter of the Federal-State Joint Board on
Universal Service, CC Docket No. 96-45, Tenth Report and Order (rel. Nov. 2, 1999). This model was used in this
case by OCA witness Loube as set forth below. As noted by Dr. Loube, when the costs of the local loop are
properly treated as joint and common costs of the network, the incremental cost of providing residential basic
exchange service is less than the current $18.00 rate benchmark. OCA St. 1 at 14-27,




adopted the testimony of OCA witness Dr. Robert Loube in this proceeding that an estimate of
the incremental cost of basic residential service can be calculated using the Federal
Communications Commission (“FCC”) Synthesis Model as the total cost of the network minus
the cost of the loop. OCA M.B. at 30, citing, OCA St. 1 at 17. Embarq argues that the local loop
is “a direct, not incremental, cost because, when a customer contacts Embarq PA for service, it is
to establish basic local exchange service. To provide that service, Embarq PA must build a loop
to that customer. Therefore, cost causation to Embarq PA for the loop is basic local exchange
service.” Embarq Exc. at 9.
Embarq raised this same argument in testimony before ALJ Colwell. In response, Dr.

Loube testified that the order in which services are offered should not dictate the cost of service
allocation. OCA St. 1-S at 3-4. Dr. Loube stated:

The fact that one service preceded another service does not

determine how a carrier is currently building or using a particular

facility. It is current usage and current building practices along

with the regulatory goals that determine the cost allocation process.

With regard to the particular reference to the lack of long distance

service, one must remember that long distance has been around for

a very long time. As early as 1885, AT&T was created as the Bell

System long distance carrier. The Kingsbury Agreement required

AT&T to allow non-competing carriers to use its long distance

system and the first transcontinental line was established in

January 1915. Therefore, while there may be a few loops still in

service in Pennsylvania that existed prior to the beginning of long

distance, the overwhelming majority of Pennsylvania loops were

constructed with the understanding that the loop would provide

both local and long distance service.
Id. at 4 (citations omitted). Dr. Loube noted that “the local loop is required to provide many
services including local service, long distance service, emergency services, data services such as

internet access and more recently video services.” Id. Dr. Loube added that “the local loop is

constantly being redesigned to provide additional services.” Id. at 5. Dr. Loube concluded:



It is my opinion that local residential rates should be equal to the
incremental cost of service plus a contribution to partially recover
the joint and common cost of service. This same basic principle
should be applied to all services using the local loop including
access charges paid by other carriers.

Id. at 8.

Commission Chairman James H. Cawley also recently stated that the cost of the loop is
not a direct cost of basic exchange service because the loop is required to provide access service,
data service and, in some instances, video services.” Chairman C awley stated:

The Commission has consistently adopted the position that the
fixed costs associated with the loop plant and facilities of ILECs
should be allocated and recovered by services that utilize the local
loop, including the ILECs” intrastate carrier access services. This

position was clearly enunciated in a number of our prior
e
proceedings.

Similarly, in affirming this Commission’s Global Order, the Commonwealth Court determined
that “users of all services, including access, should share in the payment of total network costs,
with the cost of the local loop included as an element of that total network.™ This Commission
had previously stated:

We reaffirm our findings in our September 5, 1995 Order at

Docket No. L-00950105 that the local loop is a ‘joint cost,” not a

direct cost of providing only those services included in the

definition of B[asic] U[niversal] S[ervice]. Itis used for a variety

of services other than BUS and must be allocated among the
services which utilize it.’

? See, Verizon Pennsylvania, Inc., et al. v. CTSI. LLC, et al.. Motion of Vice Chairman James H. Cawley, Docket
Nos. C-20077332 and C-20066987, August 7, 2008 at 3 (attached to OCA Main Brief as Appendix A).

’1d.

* Bell Atlantic-Pennsylvania, Inc. v. Pa.P.U.C., 763 A.2d 440, 480 (Pa. Cmwlth 2000), vacated in part sub nom,

MCI WorldCom. Inc. v. Pa.P.U.C.. 844 A.2d 1239 (Pa. 2004).

* In re: Formal Investigation to Examine and Establish Updated Universal Service Principles and Policies for
Telecommunications Services in the Commonwealth, Docket No. 1-00940035, Order (entered Jan. 28, 1997).




This position has also been adopted by the FCC and other state commissions. The FCC
has noted that “the cost of the local loops and their associated line cards in local switches, for
example, are common with respect to interstate access service and local exchange service,
because once these facilities are installed to provide one service they are able to provide the other
at no additional cost.” OCA M.B. at 31.° Similarly, at the state level, the Washington Utilities
and Transportation Commission has found that “the local loop is not appropriately included in
the incremental cost of local exchange service. The local loop facilities are required for nearly
every service provided by the Company to a customer.” Id. at 19.7

Embarq’s Exception No. 5 should be denied. The ALJ properly found that the loop costs
are joint and common costs that should be allocated and recovered by all services that use the

local loop. ALJ Colwell’s Findings of Fact 9, 10 and 16 are correct.

III. CONCLUSION

WHEREFORE, the Pennsylvania Office of Consumer Advocate respectfully submits that
the Public Utility Commission should deny Exception No. 5 filed August 28, 2009 by Embarq
Pennsylvania in response to the July 22, 2009 Recommended Decision of Administrative Law

Judge Susan D. Colwell. Instead, the Commission should determine that the local loop is part of

% Citing, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, CC Docket No. 96-98, First Report and Order (rel. Aug. 8, 1996), 4 678. See also, In the Matter of High Cost
Universal Service Support. Further Notice of Proposed Rulemaking, WC Docket No. 05-337 (rel. Nov. 5, 2008),
Appendix A, § 247.

! Citing, Washington Utilities and Transportation Commission v. U.S. West Communications, Inc., Docket No. UT-
950200, Fifteenth Supplemental Order, page 83,




the joint and common cost of the network and its costs cannot be directly assigned to basic local

exchange service.
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