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Pennsylvania, et al.



:



Respondents


:

ORDER ADDRESSING SCOPE OF CONSOLIDATED PROCEEDINGS


The purpose of this Order is to provide guidance and avoid future conflicts by addressing the scope of these consolidated proceedings, based upon interpretation of prior Commission rulings and the Recommended Decision of Administrative Law Judge Susan D. Colwell (ALJ Colwell) on the limited reopening of the investigation at Docket No. I-00040105.  The parties have been given the opportunity for input, and have provided prehearing memoranda, oral argument, and over 200 pages of additional legal memoranda on this subject.  All arguments have been duly considered, even if not separately addressed herein.



Based on the Procedural Order dated August 20, 2009, the parties will have ten (10) days from the date of this Order in which to file a petition for interlocutory Commission review and answer to a material question pursuant to 52 Pa. Code §5.302 if they disagree with all or any part of this Order.  A party seeking review should also consider requesting additional time for this Investigation if the Commission determines that it will waive the thirty (30) day period pursuant to 52 Pa. Code §5.303(b) for a decision on the petition for interlocutory review.
I.
BACKGROUND

On December 20, 2004, at Docket No. I-00040105,
 the Commission entered an Order instituting an investigation (RLEC Access Charge Investigation or Investigation) as to whether there should be further intrastate access charge and intraLATA toll rate reductions in the rural incumbent local exchange carriers’ (RLECs) territories and the rate issues/changes that should or would result if Pennsylvania Universal Service Fund (PA USF or Fund) disbursements were reduced.  This investigation was instituted as a result of the Commission’s prior Order of July 15, 2003, at Docket No. M-00021596, and the Global Order,
 which discussed implementing continuing access charge reform in Pennsylvania. 

The December 2004 Order directed the Office of Administrative Law Judge (OALJ) to conduct the appropriate proceedings including, but not limited to, a fully developed analysis and recommendation on the following questions:
a) Whether intrastate access charges and intraLATA toll rates should be further reduced or rate structures modified in the rural ILECs’ territories.

b) What rates are influenced by contributors to and/or disbursements from the PA USF?

c) Should disbursements from the PA USF be reduced and/or eliminated as a matter of policy and/or law?

d) Assuming the PA USF expires on or about December 31, 2006, what action should the Commission take to advance the policies of this Commonwealth?
e) If the PA USF continues beyond December 31, 2006, should wireless carriers be included in the definition of contributors to the Fund?  If included, how will the Commission know which wireless carriers to assess?  Will the Commission need to require wireless carriers to register with the Commission?  What would a wireless carrier’s contribution be based upon?  Do wireless companies split their revenue bases by intrastate, and if not, will this be a problem?

f) What regulatory changes are necessary to 52 Pa. Code §§63.161 – 63.171 given the complex issues involved as well as recent legislative developments?



The RLEC Access Charge Investigation was assigned to ALJ Colwell for hearings as necessary and a decision.  However, by Order entered August 30, 2005 (August 2005 Order), the proceeding was stayed before hearings were held due to a pending Federal Communications Commission (FCC) examination of access charges, reciprocal compensation and universal service in the Unified Intercarrier Compensation
 proceeding.  Prior to the stay, ALJ Colwell had issued a ruling in Issue (e), above, in response to a motion by the Wireless Carriers requesting a determination that the Commission lacked jurisdiction to require commercial mobile radio service (“CMRS”) providers to contribute to the PA USF.  ALJ Colwell granted the Wireless Carriers’ Motion to the extent it depended on a determination that wireless carriers are not public utilities.  ALJ Colwell also indicated a future intent to name the wireless carriers as “indispensable parties,” but never specifically ordered wireless carriers to be joined as indispensable parties, and no motion requesting joinder has been filed to date.  See, ALJ Colwell’s Order Disposing of Motions, dated June 8, 2005.


In July, 2006, the Missoula Plan
 was submitted to the FCC.  Generally, the Missoula Plan sought to unify intercarrier charges for all traffic over a 4-year time period,
reduce intercarrier compensation rates, provide an ability to recover those reduced rates through explicit means, move rates for all traffic closer together, and establish uniform default interconnection rules.  The Missoula Plan and other intercarrier compensation reform proposals are currently pending before the FCC for consideration.  The Commission considers this FCC proceeding to have significant potential to directly impact the issues in the instant proceeding.



On or about August 30, 2006, the Rural Telephone Company Coalition (RTCC), the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), and Embarq PA filed a Joint Motion for further stay of the RLEC Access Charge Investigation.  By Order entered November 15, 2006 (November 2006 Order), the Commission granted the Joint Motion and stayed the proceeding pending the outcome of the Unified Intercarrier Compensation proceeding, or until November 15, 2007, whichever was earlier. 


By Order entered April 24, 2008 (April 2008 Order), the Commission reopened the Investigation for the following listed purposes:
1.
To address whether the cap of $18.00 on residential monthly service rates and any corresponding cap on business monthly service rates should be raised, whether funding for the PA USF should be increased, and whether or not a “needs based” test (and applicable criteria) for rural ILEC support funding from the PA USF in conjunction with the federal USF support payments that the rural ILECs receive should be established in order to determine which rural ILECs qualify for PA USF funding as described in the body of the April 2008 Order; and

2.
That the proceedings also address the following issues:


(a)
Whether the Commission has the authority under Chapter 30 and other relevant provisions of the Public Utility Code to perform a just and reasonable rate analysis of the rural incumbent local exchange carriers’ (ILECs’) residential rates for basic local exchange services when such rates exceed the appropriate residential rate benchmark.


(b)
The appropriate benchmark for the rural ILEC residential rate for basic local exchange service taking into account the statutory requirements for maintaining and enhancing universal telecommunications services at affordable rates.  Participating parties are encouraged to submit appropriate studies and testimony, including economic cost studies that can provide the necessary information for the establishment of the appropriate residential benchmark rate for maintaining and enhancing universal telephone service goals in Pennsylvania.


(c)
Whether PA USF funding support should be received by rural ILECs that incrementally pierces the appropriate residential rate cap because of the regular annual Chapter 30 revenue increases, and whether the Commission’s PA USF regulations at 52 Pa. Code § 63.161 et seq. should be accordingly revised.  The relevant inquiry should include the role of non-expired “banked revenues” that rural ILECs may have accumulated through the operation of their respective Chapter 30 modified alternative regulation plans and corresponding price stability mechanisms.  

(d)
Whether the potential availability of PA USF support distributions to those rural ILECs that pierce the appropriate residential rate cap because of their respective annual Chapter 30 annual revenue increases has any anti-competitive or other adverse effects, especially with respect to the currently established PA USF support contribution mechanism and its participating telecommunications utility carriers.

(e)
The “needs based” test should address the following interlinked areas that involve the operations of the rural ILECs:


(i)
The Chapter 30 annual rural ILEC price stability mechanism revenue increases:


(ii)
The annual federal USF support that the Pennsylvania rural ILECs receive;


(iii) 
The fact that most of the Pennsylvania rural ILECs are “average schedule” telephone utility companies that do not jurisdictionalize a number of revenue, expense, and asset parameters for their regulated operations;


(iv)
Whether there is any relevance that rural ILEC assets and facilities may be used both for the provision of regulated intrastate telecommunications services, but also for the provision of non-jurisdictional services that potentially include unregulated services;


(v)
Whether the overall financial health of the rural ILECs that continue to get both PA USF and federal USF support should play a role for continuing to receive PA USF support distributions; and


(vi)
Whether the PA USF level of support distributions to the recipient rural ILECs should be adjusted in relation to the revenue increases in local exchange rates that have been or are implemented through their respective Chapter 30 modified alternative regulation plans and price stability mechanisms.



The limited reopened Investigation was assigned to ALJ Colwell for hearing and decision.  The remainder of the Investigation was stayed for the third time pending the outcome of the FCC’s Unified Intercarrier Compensation proceeding or until April 24, 2009 (i.e., one year from the entry date of the April 2008 Order), whichever came first.  


On March 19, 2009, during the pendency of the third RLEC Access Charge Investigation stay, AT&T Communications of Pennsylvania, LLC (AT&T PA), TCG New Jersey, Inc. (TCG NJ) and TCG Pittsburgh, Inc. (TCG) (collectively AT&T) each filed individual complaints (AT&T Complaints) with the Commission against thirty two (32) Pennsylvania RLECs
 for a total of ninety-six (96) complaints (referred to collectively as AT&T Complaint proceeding).  The AT&T Complaints, which were filed pursuant to 52 Pa Code §5.21 and 66 Pa. C.S. §§701 and 1309, involved alleged intrastate access charge violations of 66 Pa. C.S. §§1301 and 3011(3), (4), (5), (8) and (9).  As relief, AT&T requested that the RLECs be required to reduce intrastate access rates to levels which correspond, both in rate levels and in rate structure, to the rates each company assesses for interstate switched access.  



On April 30, 2009, the RLECs, represented by the Pennsylvania Telephone Association (PTA), filed identical Answers to each of the ninety-six (96) Complaints and also filed Preliminary Objections.  In its Answer, PTA denied the material allegations and contended that AT&T was attempting to end run the Commission’s pending Rural Access Charge Investigation that was stayed at that time.  It further argued that the pending investigation was the appropriate forum for deciding access charge issues.  In its Preliminary Objections, PTA alleged lis pendens, due to the pending RLEC Access Charge Investigation, and failure of AT&T to state a cause of action.  



The AT&T Complaints were consolidated into three lead dockets, and I was assigned to these matters to hold hearings as necessary and render a decision.  I consolidated the three lead dockets into one (1) lead docket at C-2009-2098380.  I also denied PTA’s Preliminary Objections by Order dated June 22, 2009.   


The following parties intervened/filed notice of appearances in the AT&T Complaint proceeding:  Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively Sprint); OTS; OCA; 
The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA); Verizon Pennsylvania, Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, MCImetro Access Transmission Services, LLC d/b/a Verizon Transmission Services, and MCI Communications Services, Inc. (collectively “Verizon”); and the Broadband Cable Association of Pennsylvania (BCAP).  Also, Embarq PA, one of the thirty-two (32) individual Respondents in this matter, was represented by separate counsel who filed a Notice of Appearance.
Sprint raised an issue concerning the applicability of the nine-month period and retroactivity provision in Section 1309(b) of the Public Utility Code (Code), 66 Pa. C.S. §1309(b), to the AT&T Complaints.  During a June 23, 2009, Telephonic Conference in this matter, it was decided that PTA would seek a Commission ruling on the Section 1309 question through the filing of a petition for review and answer to a material question.  In the interim, an expedited procedural schedule was established due to the uncertainty about how the Section 1309(b) question would be decided by the Commission. 

On June 26, 2009, PTA and Embarq PA submitted a Petition Requesting Interlocutory Review and Answer to Material Questions (Material Questions Petition) regarding issues arising from the AT&T Complaints.  The material questions for review included whether the ALJ erred in denying the Preliminary Objections filed by the PTA, whether the Commission should stay or consolidate the AT&T’s Complaints with the pending RLEC Access Charge Investigation, and whether the retroactivity provision in Section 1309(b) applied to the AT&T Complaints. 

On July 23, 2009, ALJ Colwell’s Recommended Decision on the limited reopening portion of the RLEC Access Charge Investigation was issued.  Exceptions were due to be filed by August 28, 2009 and Reply Exceptions are due later this month. 
A fourth stay request was filed concerning the remainder of the RLEC Access Charge Investigation which had not been assigned to ALJ Colwell.  This stay request and the Material Questions Petition were considered by the Commission at Public Meeting on July 23, 2009.
Regarding the Material Questions Petition, the Commission determined, in an Order entered July 29, 2009 at C-2009-2098380 et al. (July 2009 Order), that lis pendens did not apply and the AT&T Complaints would not be dismissed, but that they would be consolidated with the RLEC Access Charge Investigation to avoid duplicative litigation.  The Commission also indicated that, considering that the AT&T Complaints were being consolidated with a proceeding that was instituted several years ago, the nine-month deadline and retroactivity provision in Section 1309(b) of the Public Utility Code would not apply.  Regarding the RLEC Access Charge Investigation, the Commission lifted the stay and assigned the matter to OALJ for development of an appropriate evidentiary record and the issuance of a Recommended Decision within twelve (12) months.  The Commission further ordered that, absent extraordinary circumstances, the issues already adjudicated by ALJ Colwell were not to be relitigated.  August 2009 Order, p. 21. 
The August 2009 Order also contained the following Ordering Paragraph #5:

5.
That the participating parties shall address and provide record evidence on the legal, ratemaking and regulatory accounting linkages between: a) any Federal Communications Commission’s ruling in its Unified Intercarrier Compensation proceeding; b) the intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017; c) the Pennsylvania Universal Service Fund; and d) the potential effects on rates for the basic local exchange services of the rural ILECs to the extent this is consistent with the Commission’s determinations in the limited investigation.

The consolidated AT&T Complaints and RLEC Access Charge Investigation were assigned to me for such hearings as necessary and a recommended decision.
A Prehearing Conference was held in these consolidated matters on Wednesday, August 19, 2009, at 10:00 a.m. for the purpose of setting a litigation schedule and addressing other procedural issues.  The following parties participated and were granted party status:  AT&T; PTA; Embarq PA; Verizon; OCA; OSBA; OTS; Comcast; Qwest Communications Company, LLC (Qwest); Cellco Partnership d/b/a Verizon Wireless (VZ Wireless); Sprint; Omnipoint Communications Enterprises LLC d/b/a T-Mobile, Omnipoint Communications Enterprises LLC d/b/a T-Mobile and Voicestream Pittsburgh LP d/b/a T-Mobile (T-Mobile), and BCAP. 
At the Prehearing Conference, the Wireless Carriers requested confirmation that ALJ Colwell’s June 8, 2005 Order Disposing of Motions remained in effect and that Issue (e) set forth in the December 2004 Order was no longer within the scope of issues to be addressed in these proceedings.  This request and subsequent discussion about the scope of the proceeding, which extended over a considerable period of time, revealed a vast disagreement among the parties about scope.  
Given the critical importance of this matter for purposes of framing the entire litigation going forward, I ruled that the parties should submit additional memoranda and responsive memoranda and that, after consideration, I would issue an Order which would set forth the scope of the proceeding.  The Order would be subject to Commission review pursuant to 52 Pa. Code §§5.302-5.303.  To focus the parties’ efforts, I indicated that the issues identified in the PTA Prehearing Conference Memorandum (the most expansive scope of the proceeding being advocated) should be utilized.  The parties were given until September 2, 2009 to file initial memoranda of law and until September 9, 2009 to file reply memoranda to the memoranda of other parties.  
On September 2, 2009, I received memoranda of law from the following parties:  AT&T, PTA, Embarq PA, Sprint, OCA, OSBA, T-Mobile, VZ Wireless, Verizon, Qwest, Comcast, and BCAP.  On September 9, 2009, I received reply memoranda from AT&T, PTA, Embarq PA, Sprint, Verizon, VZ Wireless, Qwest and Comcast.  This matter is now ready for a ruling.
II.
DISCUSSION


Based upon review of the parties’ positions, the two principal areas of disagreement, which at times overlap, are: (1) the inclusion of original Issues (a) through (f) from the December 2004 Order, especially Issue (e) concerning Wireless Carrier contribution to the PA USF; and (2) issues which were adjudicated by ALJ Colwell based upon the limited reopening and cannot be relitigated absent extraordinary circumstances.  I will address these matters below, as well as other issues which have been raised by the parties.  There apparently is no disagreement about the issues in the consolidated AT&T Complaints, as set forth in the OCA Memorandum of Law at 18-19, and I will list these as issues at the end of this Discussion.


I understand that PTA, OCA, and Embarq PA have filed Exceptions to ALJ Colwell’s Recommended Decision (RD) and have contended, inter alia, that the RD addressed matters which were beyond the scope of the limited reopening.  It is not my prerogative, in addressing the scope of the remaining investigation, to decide the validity of Exceptions pending before the Commission.  Accordingly, while some parties have argued that they should not be precluded from addressing issues in the “proper” proceeding, I will give no weight to these arguments.  The Commission has clearly stated that parties are not to relitigate matters previously adjudictated (absent extraordinary circumstances not alleged herein), and therefore, if ALJ Colwell decided the matter, it is not within the scope of this proceeding unless and until the Commission grants the Exception and refers the matter to OALJ. 
A.
  Inclusion of the Six Issues from the December 2004 Order in this Proceeding


I will first address whether these issues as a group have been removed entirely as issues or removed from this proceeding but retained for a future proceeding.  If the issues are generally within the scope of this proceeding, then I will consider whether any or all have otherwise been removed due to prior adjudication.


PTA, OCA and Embarq generally agree that the six (6) issues contained in the December 2004 Order, and listed individually in the PTA Prehearing Memorandum, are still within the scope of this proceeding, although PTA indicated that some are now moot or outdated.  As to the moot or outdated issues, PTA contended that they should be briefly addressed in testimony rather than preliminarily disposed of through restrictions as to scope.  PTA Reply Memorandum at 2, footnote 1.  The parties favoring inclusion of the issues point out that the Commission never rescinded the December 2004 Order, although it has had several opportunities to do so, and, as pointed out by PTA, has always restated these issues in subsequent Orders concerning stay requests (see, August 2005 Order; November 2006 Order; April 2008 Order; August 2009 Order).


AT&T contended that none of the six (6) original issues from the December 2004 Order are within the scope of this proceeding, and that the issues going forward have been recast based upon the August 2009 Order.  AT&T Memorandum at 6-7; Reply Memorandum at 6-9.  It argued that if the Commission had intended the parties to address the six original issues, it would have so stated in its August 2009 Order.  Sprint and VZ Wireless tended to focus on Ordering Paragraph #2 of the August 2009 Order, wherein the Commission stated that “the stay of the intrastate access charges portion of this investigation is hereby lifted.”  Sprint interpreted that provision as evidencing an intent to open only a portion of the overall investigation, as opposed to the entire broad investigation, and that the actual issues are those contained in Ordering Paragraph #5 of the  August 2009 Order.  Sprint Reply Memorandum at 3-4.  VZ Wireless interpreted Ordering Paragraph #2 as exempting the original Issue (e) from the restarted investigation.  VZ Wireless Memorandum at 5-6.    


I have considered the parties’ arguments and conclude that the original six issues set forth in the December 2004 Order as a group are still within the scope of the investigation (although they may be individually precluded as explained, below).  A critical factor to my conclusion is that there is no Commission Order which has explicitly rescinded the original list, although the Commission has had opportunities to do so.  For example, in the April 2008 Order, at page 17, the Commission referred to parties’ beliefs that there was no value in continuing an active investigation on the questions posed by the Commission in the December 2004 Order.  Despite these contentions by the parties, the Commission did not rescind the original six (6) issues.  


Also, in a Sprint Petition for Reconsideration concerning the April 2008 Order, the Commission was requested to clarify that the limited reopened investigation (most recently before ALJ Colwell) would not include consideration of CMRS carriers in conjunction with PA USF funding obligations (Issue (e) from the December 2004 Order).  At that time, the Commission had the opportunity to state that Issue (e) and all issues from that earlier Order were no longer part of the broader investigation.  Instead, the Commission clarified that Issue (e) was not to be included within the limited investigation.  See, RLEC Access Charge Investigation, Order entered October 9, 2008 (October 2008 Order), p. 3.  This also evidences, as observed by PTA, that the six issues as a group are to be included in the restarted investigation, unless otherwise precluded.


In addition, while some parties have focused on Ordering Paragraph #5 of the August 2009 Order as setting forth the only remaining issues, I note that the Commission did not specifically limit the issues to those included in Ordering Paragraph #5.  If the Commission had wanted to do so, it could have inserted the word “only” between the words “shall” and “address.”  I have no authority to insert the word “only” in that Ordering Paragraph, and would need further direction from the Commission if that was its intent.



Furthermore, in its July 2009 Order, at page 14, concerning the Material Questions Petition, the Commission agreed with Sprint that the Rural Access Charge Investigation was much broader than the AT&T Complaint cases.  It is difficult to see how the Rural Access Charge Investigation could be much broader than the AT&T Complaint proceeding if it is limited to Ordering Paragraph #5 of the August 2009 Order, since the issues therein appear to be largely encompassed within the AT&T Complaint proceeding. 


I also do not agree with Sprint and VZ Wireless that Ordering Paragraph #2 of the August 2009 Order should be interpreted as activating only a portion of the remaining issues and as deferring other remaining issues for yet another proceeding.   Instead, I interpret that paragraph as an acknowledgement that intrastate access charges were not included within the limited reopening and that access charges are to be addressed now.


As I have determined that the six (6) issues as a group have not been removed by subsequent Commission Orders and have not been reserved for future litigation, I will now address the issues individually (Issues (a) through (f) in the December 2004 Order).

1.
Whether intrastate access charges and intraLATA toll rates should be further reduced or rate structures modified in the rural ILECs’ territories.



The parties appear to agree that this issue, at least with respect to access charges, is appropriately included as an issue, and I agree.  PTA and others point out that the Commission no longer regulates intraLATA toll rates, but I note some parties may want to consider this matter in the context of access charge reform (e.g., whether there could be public interest benefits from lowering access charges).  I agree with PTA that this issue should be retained “as is” and that the parties can briefly explain in testimony why they believe the intraLATA toll rate issue is no longer relevant.

2.
What rates are influenced by contributors to and/or disbursements from the PA USF?



The parties disagree as to whether this issue should be included in the proceeding.  Some see this question as critical to a complete understanding of requested access reform while others argue that it is related to PA USF issues and will be resolved in ALJ Colwell’s recommended rulemaking.



I view this issue as rate-specific and am not convinced that, other than as it relates to annual Chapter 30 increases, it has been adjudicated by ALJ Colwell or will be addressed in the proposed rulemaking.  Also, I observe a linkage between this question and Ordering Paragraph #5 of the August 2009 Order, and all parties agree that the issues set forth in that paragraph are part of this case.  Accordingly, I conclude that this question, other than as limited herein, is appropriately addressed by the parties.

3.
Should disbursements from the PA USF be reduced and/or eliminated as a matter of policy and/or law?


I agree with parties such as Verizon that this matter was adjudicated by ALJ Colwell in her recent RD and should not be relitigated absent extraordinary circumstances.  ALJ Colwell clearly recommended a new policy direction for the PA USF, to be accomplished through a rulemaking, as she concluded that “[t]his fund should be reconstructed to provide assistance to those customers who need it, and for those companies who can meet a stringent test for determining that they serve an area whose costs are so high that the company itself deserves extra help for that area alone.” 


Accordingly, unless the Commission determines otherwise or a party demonstrates extraordinary circumstances, this issue will not be addressed herein.  However, this does not preclude the parties from addressing the linkage between access reform proposal(s) presented herein, the PA USF, and revenue neutrality, as noted by Embarq PA (Embarq PA Reply Memorandum at 4-5).  See, Ordering Paragraph #5 of the August 2009 Order.  


4.
Assuming the PA USF expires on or about December 31, 2006, what action should the Commission take to advance the policies of this Commonwealth?


Some parties pointed out that this question, as stated, is moot because the PA USF did not expire on December 31, 2006.  However, I view the question as having continued relevance but as having been included in ALJ Colwell’s policy recommendation, as explained previously (see also, AT&T Reply Memorandum at 6-7).


Accordingly, unless the Commission determines otherwise or a party demonstrates extraordinary circumstances, this issue will not be addressed herein. 


5.
If the PA USF continues beyond December 31, 2006, should wireless carriers be included in the definition of contributors to the Fund?  If included, how will the Commission know which wireless carriers to assess?  Will the Commission need to require wireless carriers to register with the Commission?  What would a wireless carrier’s contribution be based upon?  Do wireless companies split their revenue bases by intrastate, and if not, will this be a problem?



This is probably the most contentious of the six (6) issues, as the Wireless Carriers have strenuously opposed its inclusion in this proceeding.  However, the OCA, PTA and Embarq PA have argued just as strenuously for inclusion.


I have considered the parties’ arguments and while I initially took the position that, due to lack of Commission jurisdiction, questions concerning wireless carrier contribution would be purely academic and therefore beyond the scope of this investigation (see Prehearing Conference transcript), I have reconsidered this position.  


First of all, I readily acknowledge that wireless carriers are not public utilities within the meaning of the Public Utility Code, 66 Pa. C.S. §102(2)(iv).  However, as recognized by ALJ Colwell in her June 8, 2005 Order Disposing of Motions, the Commission’s authority to investigate whether CMRS providers should be contributors to the PA USF, is not dependent upon public utility status.  Indeed, it appears that in asking questions about CMRS provider contribution, the Commission was seeking information to decide whether or not to seek a legislative change, such as inclusion of CMRS providers as public utilities.  This is a valid investigative inquiry. 


I am also reminded that investigations are more expansive than complaint proceedings, and this view argues for inclusion of issues, even though, to the extent public utility status is necessary, the Commission may not require PA USF contribution from wireless carriers at this time.  As stated by the OCA in its Memorandum at page 8:
The Commission uses investigations to address broad issues of policy and fact that often go beyond the scope of a single adjudication between two opposing parties.  The fact that the Commission gave one year for this investigation to be conducted supports the point that the investigation is a fact gathering exercise that is intended to present a detailed evidentiary record to the Commission for its review.  To limit the scope of this proceeding as some parties have advocated, or to expedite the proceeding, would in general do a disservice to the Commission on this matter of vital public importance.


Some parties (e.g. Verizon, VZ Wireless, and Qwest) have contended that Ordering Paragraph #7 in the August 2009 Order precludes consideration of any issues, such as wireless carrier contribution, which would require PA USF regulatory changes.  I disagree.  Indeed, the very purpose of an investigation is to provide information to the regulatory body which could eventually result in a rulemaking.  Ordering Paragraph #7 simply states the obvious; that existing regulations will not change absent a rulemaking proceeding which would provide notice and an opportunity for all interested parties to have input.  


Finally, I disagree with those parties (e.g. T-Mobile) which claim that ALJ Colwell adjudicated this issue when she made PA USF policy recommendations.  While ALJ Colwell recommended initiation of a rulemaking to address the form and uses of the PA USF, and provided a new policy direction, she did not address or adjudicate any issue concerning who should contribute to the PA USF.  The questions set forth by the Commission in its December 2004 Order on this matter are properly included as issues herein. 


I acknowledge that, as indicated by Sprint, a “piecemeal approach” which includes some PA USF issues while excluding others, is not preferred.  Sprint Memorandum at 14-15.  However, I find that approach to be unavoidable in order to comply with prior Commission directives (particularly Ordering Paragraphs 4 and 5 in the August 2009 Order).


6.
What regulatory changes are necessary to 52 Pa. Code §§63.161 – 63.171 given the complex issues involved as well as recent legislative developments?


Based upon the previous resolution, I consider regulatory changes involving the inclusion of wireless carriers as contributors to the PA USF to be within the scope of this proceeding.  Also, any regulatory changes necessary to address the issues set forth in Ordering Paragraph #5 in the August 2009 Order would also be within the scope, subject to the following limitation.  That limitation is that regulatory changes which involve relitigation of ALJ Colwell’s policy recommendation on form and uses of the PA USF would not be within the scope, absent extraordinary circumstances.
B.
Inclusion of Other PTA Issues Derived from the December 2004 Order


PTA listed three (3) issues in its Prehearing Memorandum, in addition to the six (6) issues from the December 2004 Order, which it contended were derived from those six (6) issues.  I will address each of these issues separately as to whether, in my view, they are included within the scope of this proceeding.

1.
The appropriateness of continuation of the PA USF to continue to support the access reforms already implemented, and/or the development and implementation of a Toll Line Charge or other universal service fund to recover any revenue deficiencies effectuated by any change in the current PA USF or the current rural access rates.


PTA contended that this listed issue was within the scope of this proceeding as it flowed from the third issue or Issue (c) in the December 2004 Order.  PTA Memorandum at 6-7.  Embarq PA and OCA are supportive of PTA’s position.


I previously ruled, supra, that the third issue from the December 2004 Order was encompassed within ALJ Colwell’s recent RD and thus could not be relitigated absent extraordinary circumstances.  However, I interpret the instant issue as encompassing treatment of revenue deficiencies resulting from access reductions, rather than simply a relitigation of PA USF policy as in Issue (c).  I note for example that AT&T and Qwest view this issue as potentially encompassing matters within the scope of this proceeding pursuant to Ordering Paragraph #5 of the August 2009 Order (see AT&T Memorandum at 11, Reply Memorandum at 9-10; Qwest Memorandum at 8-9). 


After consideration of the parties’ positions, I adopt AT&T’s approach and will consider parties’ efforts to address the revenue neutrality requirement of Chapter 30 as within the scope of this proceeding under Ordering Paragraph #5 of the August 2009 Order.  For this same reason, linkages between access charge reductions and the PA USF or retail rate increases to recover access reductions are proper issues for this case.  However, attempts by parties to relitigate PA USF policy direction as adjudicated by ALJ Colwell will be precluded absent extraordinary circumstances.

2.
The appropriateness of eliminating current PA USF credits on local service customer bills and increasing access charges on access customer bills to the extent the current PA USF is reduced without replacement funding implemented.



PTA asserted in its Memorandum at 6-7 that this issue flowed from Issue (c) in the December 2004 Order, and its position was supported by Embarq PA and OCA.  AT&T, however, contended that this very issue was recently litigated before ALJ Colwell and no party provided any extraordinary circumstances that would justify addressing this issue again.  AT&T Memorandum at 11-12, Reply Memorandum at 10.  Qwest observed that the issue as phrased would be contrary to the Commission’s current and long-standing policy of reducing access charges, not increasing them.  Qwest Memorandum at 9.


I understand AT&T’s position that this matter was litigated previously; however, I am not convinced that ALJ Colwell actually decided this specific matter in her RD.  I also acknowledge the Commission’s long-standing policy of access charge reduction, and note that access charges are not to increase during this investigation absent extraordinary circumstances.  August 2009 Order, Ordering Paragraph #8.  However, a consideration of this issue in this investigation is not the same as increasing access charges during the pendency of the proceeding.  Also, the likelihood of success of an issue is not relevant to determining scope.  Therefore, I conclude, based on Commission guidance from the August 2009 Order, that this issue is within the scope of the proceeding.


3.
The pool of service providers that should be assessed to contribute to universal service support in Pennsylvania.


This issue is perceived by some parties to be a restatement of Issue (e) from the December 2004 Order, and I have already ruled that Issue (e) is within the scope of the proceeding.  Other parties such as OCA and Embarq PA, observed that this issue (unlike Issue (e)), could include record development regarding VoIP carriers’ contribution to the PA USF arising from any continued access reform undertaken by the Commission.  OCA Memorandum at 16; Embarq PA Memorandum at 6.  See also, Ordering Paragraph #5 of the August 2009 Order requiring parties to address linkages between access reform, the PA USF, and basic local service rates.  While the issue of contributors to the PA USF was not adjudicated by ALJ Colwell, I note that the Commission has previously declined to make conclusive jurisdictional or policy determinations or to take action with respect to VoIP traffic until the FCC provides guidance.  See, Investigation into Voice Over Internet Protocol as a Jurisdictional Service (VoIP Order), Docket No. M-00031707, Order entered May 24, 2004.  Also, the issue of VoIP provider contribution was not specifically included in the December 2004 Order, which was entered soon after the Commission’s VoIP Order.  Thus, while I am not precluding issues relating to expansion of the PA USF contributor pool at this point, due to Ordering Paragraph #5, I urge the parties to consider prior Commission action concerning VoIP providers in focusing their litigation efforts.
C.
Issues Related to Ordering Paragraph #5 of the August 2009 Order


PTA raised two (2) final issues in its Prehearing Memorandum which it contended were related to Ordering Paragraph #5 of the August 2009 Order, plus a “catch-all” issue based on additional issues that are relevant to the Investigation.  I will address the identified issues below.  With respect to the “catch-all” issue, as PTA has not set forth these other issues which it might deem to be relevant, it is not possible to assess at this time whether these unspecified issues might be within the scope of this proceeding.  


In its Memorandum at 20-21, Sprint referenced issues which were listed in its Prehearing Conference Memorandum at pages 5-7, and indicated that these issues were in addition to PTA’s issues.  Upon review, it appears that most of Sprint’s issues are related to Ordering Paragraph #5 of the August 2009 Order and I will address those issues in this section of the Order.  Sprint’s other issues relate to either the retroactivity of relief (which has been appealed to Commonwealth Court and therefore is not before me
) or specific issues raised in the AT&T Complaints.  Issues related to the AT&T Complaint proceeding, which are not in dispute, will be listed in a subsequent section of this Order.

1.
The impact on rural intrastate access rates and/or rate structures from any further federal action on intercarrier compensation, access, and universal service issues. (PTA Issue)


PTA contended that this issue is properly considered a sub-issue of Ordering Paragraph #5 of the August 2009 Order, which directs the parties to address linkages between any FCC ruling in the Unified Intercarrier Compensation proceeding, intrastate access charge reform in view of Chapter 30 and 66 Pa. C.S. §§3015 and 3017, the PA USF and basic local exchange service rates.  


Many parties (e.g. Embarq PA, OCA, OSBA, Verizon, Comcast, Sprint, and Qwest) generally agree or do not disagree that this listed issue is within the scope of this proceeding.  AT&T, however, believes that PTA intends to provide testimony on what the FCC might do and how it might impact Pennsylvania, and that this type of speculative testimony should not be permitted.  AT&T Reply Memorandum at 10-11.  I agree that the Commission wanted the parties’ focus to be on a final FCC determination concerning intercarrier compensation regimes.  August 2009 Order, p. 19.  However, the Commission has also indicated concern about pending matters such as the Missoula Plan.  I am not willing, at this juncture, to foreclose testimony about pending FCC matters, to the extent it can be shown to potentially impact intrastate access charge reform in Pennsylvania.  Other parties are free to respond that these pending proposals are speculative.  In these complex, interrelated federal/state intercarrier compensation matters, it is preferable to err on the side of allowing information, if relevant, rather than precluding it from the outset.  See also, Sprint Prehearing Conference Memorandum at 5, indicating that the Commission desires to be kept informed of all Unified Intercarrier Compensation Docket developments.

2.
Whether further intrastate access charge reform is necessary in light of the elimination in Act 183 of the mandatory access reductions that were contained in the original Chapter 30 law. (PTA Issue)


PTA contended that this issue is properly considered a sub-issue of Ordering Paragraph #5 in the August 2009 Order.  PTA Memorandum at 7.  AT&T and Verizon specifically acknowledged that this issue is within the scope of this proceeding and I agree.  Sprint indicated disagreement with the question’s underlying premise (Sprint Memorandum at 20), but disagreement with a parties’ position does not provide a basis for rejection of the issue as being beyond the scope of the investigation.

3.
The FCC’s Unified Intercarrier Compensation Docket (Sprint issue)


Sprint listed this issue in its Prehearing Conference Memorandum, and asserted that its inclusion as an issue in Ordering Paragraph #5 of the August 2009 Order was indicative of the Commission’s continuing desire to be kept informed of all developments at this docket.  Sprint indicated that parties should address the extent to which relief suggested in the instant proceeding is consistent with relief suggested by the FCC.


No party objected to this issue as being beyond the scope of this proceeding and, as I find it to be consistent with Ordering Paragraph #5 of the August 2009 Order, it is appropriately addressed herein.


4.
Intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§3015 and 3017 (Sprint issue)


Sprint listed this issue in its Prehearing Conference Memorandum, and contended that its inclusion as an issue in Ordering Paragraph #5 of the August 2009 Order was indicative of the Commission’s desire that I conform my decision to the statutory requirements that access reductions be revenue neutral and consistent with Section 3015 of the Code.  Accordingly, Sprint, in effect, indicated that the record should include (and the parties therefore must provide) information sufficient for me to recommend an appropriate intrastate switched access rate, a revenue neutral manner in which to achieve that rate, and any necessary changes to Chapter 30 Plans to effectuate the proposal.   


No party filed an objection to these listed issues or sub-issues as being beyond the scope and as I find them to be consistent with Ordering Paragraph #5 of the August 2009 Order, they are appropriately addressed in this proceeding.


5.
PA USF (Sprint issue)


The parties clearly were not all in agreement with Sprint’s position, set forth in its Prehearing Memorandum at 6, regarding the limitation on the PA USF linkage issue in Ordering Paragraph #5 of the August 2009 Order.  However, on the other hand, no party argued against Sprint’s right to raise its listed issue as being within the scope of this proceeding.  Sprint also indicated that the amount of PA USF payments must be considered and acknowledged in announcing revenue neutral rate reductions, and I agree that this linkage is within the scope of this proceeding.  

6.
Potential Effects on RLEC Rates (Sprint issue)


Sprint listed this issue in its Prehearing Conference Memorandum, and asserted that its inclusion as an issue in Ordering Paragraph #5 of the August 2009 Order indicated that the Commission wanted to know with specificity the level of basic local exchange service rate increases that would be required by any remedy ordered in this proceeding.  Thus, it advocated for the provision by the parties of information on resulting rate increases based upon parties’ access reduction proposals.  


No party filed an objection to these listed issues or sub-issues as being beyond the scope and as I find them to be consistent with Ordering Paragraph #5 of the August 2009 Order, they are appropriately addressed in this proceeding.

D.
AT&T Complaint proceeding issues


OCA appropriately noted that the issues raised in the AT&T Complaint proceeding that were consolidated with the Investigation remain as issues.  These issues are as follows:

· whether the RLECs’ intrastate access rates are unjust and unreasonable in violation of 66 Pa. C.S. §1301

· whether the RLECs’ intrastate access rates violate Section 3011(3) (“ensures that customers pay only reasonable charges for protected services which shall be available on a non-discriminatory basis”)
· whether the RLECs’ intrastate access rates violate Section 3011(5) (“provide diversity in the supply of existing and future telecommunications services and products in telecommunications markets throughout this Commonwealth by ensuring that rates, terms and conditions for protected services are reasonable and do not impede the development of competition”); and

· whether the RLECs’ intrastate access rates violate Section 3011(9) (“encourage the competitive supply of any service in any region where there is market demand”).
No party contested the OCA’s listing of the AT&T Complaint proceeding issues and they are all accepted as within the scope of this proceeding.
III.
ORDERING PARAGRAPHS


THEREFORE,



IT IS ORDERED:



1.
That the scope of this proceeding shall include, consistent with the discussion herein:  (1) the issues set forth in the December 2004 Order, except for those matters that have been adjudicated by ALJ Colwell (unless extraordinary circumstances are shown); (2) the issues set forth in Ordering Paragraph #5 of the August 2009 Order, except for those matters which have been adjudicated by ALJ Colwell (unless extraordinary circumstances are shown); (3) derivative issues which have been specifically permitted herein; and (4) the AT&T Complaint issues. 


2.
That the parties will have ten (10) days from the date of this Order in which to file a petition for review and answer to a material question pursuant to 52 Pa. Code §5.302 if they disagree with all or any part of this Order.  
Date:
September 15, 2009

















Kandace F. Melillo
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	�	See, Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket No. I-00040105, Order entered December 20, 2004 (December 2004 Order).


	�	 Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P-00991649, 93 PaPUC 172 (September 30, 1999)(Global Order); 196 P.U.R. 4th 172, aff’d sub nom.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa.Cmwlth. 2000), alloc. granted, 844 A.2d 1239 (Pa. 2004).  





	�	See, In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005). 


	�	 The Missoula Plan, which was filed on July 24, 2006, is one in a series of intercarrier compensation proposals in the FCC’s CC Docket No. 01-92.


	�	 See, e.g., RLEC Access Charge Investigation, Order entered August 9, 2009 (August 2009 Order), p. 5. 


	� 	The RLECs are as follows:  Armstrong Telephone Company – Pennsylvania; Armstrong Telephone Company – North; Bentleyville Telephone Company; Buffalo Valley Telephone Company; Citizens Telephone Company of Kecksburg; Citizens Telecommunications Company of New York; Frontier Communications Commonwealth Telephone Company, LLC (d/b/a Frontier Commonwealth); Frontier Communications of Breezewood, LLC; Frontier Communications of Canton, LLC; Frontier Communications – Lakewood, LLC; Frontier Communications – Oswayo River, LLC; Frontier Communications of PA, LLC; Conestoga Telephone & Telegraph Company; D&E Telephone Company; Hickory Telephone Company; Ironton Telephone Company; Lackawaxen Telecommunications Services; Laurel Highland Telephone Company; Mahanoy & Mahantango Telephone Company; Marianna & Scenery Hill Telephone Company; The North-Eastern Pennsylvania Telephone Company; North Penn Telephone Company; Consolidated Communications of Pennsylvania Company (f/k/a North Pittsburgh Telephone Company); Palmerton Telephone Company; Pennsylvania Telephone Company; Pymatuning Independent Telephone Company; South Canaan Telephone Company; Sugar Valley Telephone Company; The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA); Venus Telephone Corporation; Windstream Pennsylvania, LLC (f/k/a ALLTEL Pennsylvania, Inc.) ; and Yukon-Waltz Telephone Company.





	�	In its July 2009 Order, the Commission ruled that the retroactivity provision set forth in Section 1309(b) of the Code was not applicable to these proceedings, and this ruling has now been appealed by Sprint to Commonwealth Court.  As the Commission previously addressed this issue and an appeal has now been taken, this matter is outside the scope of this Commission proceeding.  Pa. R.A.P. 1701(a). 
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