BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Investigation Regarding Intrastate Access
:

Charges and IntraLATA Toll Rates of
:
Docket No. I-00040105

Rural Carriers and The Pennsylvania

:

Universal Service Fund


:

AT&T Communications of 


:

Pennsylvania, LLC



:



Complainant


:







:



v.



:
Docket No. C-2009-2098380, et al.






:

Armstrong Telephone Company -

:

Pennsylvania, et al.



:



Respondents


:

PROCEDURAL ORDER

A Prehearing Conference was held in these cases on Wednesday, August 19, 2009 at 10:00 a.m. in Harrisburg, PA.  All parties participated and presented prehearing memoranda in advance of the conference.  I noted the appearances of Joel Cheskis, Esquire, of behalf of the Office of Consumer Advocate (“OCA”); Steven C. Gray, Esquire, on behalf of the Office of Small Business Advocate (“OSBA”); Suzan Paiva, Esquire, on behalf of Verizon Pennsylvania, Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services, Inc. (collectively “Verizon”); Kevin J. Moody, Esquire, on behalf of Comcast Phone of Pennsylvania, LLC d/b/a Comcast Digital Phone and Comcast Business Communications LLC d/b/a Comcast Long Distance (“Comcast”); Matthew Totino, Esquire, on behalf of Qwest Communications Company (“Qwest”); Christopher M. Arfaa, Esquire, on behalf of Cellco Partnership d/b/a Verizon Wireless (“VZ Wireless”); Zsuzsanna E. Benedek, Esquire, on behalf of The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (“Embarq PA”); Renardo L. Hicks, Esquire, and Benjamin Aron, Esquire, on behalf of Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively “Sprint”); Norman Kennard, Esquire, and Regina Matz, Esquire, on behalf of the Pennsylvania Telephone Association (“PTA”); Bradford M. Stern, Esquire and Garnet Hanly, Esquire (subject to pro hac vice admission), on behalf of Omnipoint Communications Inc. d/b/a T-Mobile, Omnipoint Communications Enterprises LLC d/b/a T-Mobile and VoiceStream Pittsburgh LP d/b/a T-Mobile (“T-Mobile”); Allison Kaster, Esquire, on behalf of the Office of Trial Staff (“OTS”); and Michelle Painter, Esquire, on behalf of AT&T Communications of Pennsylvania, LLC (“AT&T”).
The following matters were addressed:  (1) parties and service list; (2) scope of the consolidated proceeding; (3) procedural schedule and related issues; (4) discovery issues; (5) protective order status; and (6) other issues raised by the parties.  These matters are discussed separately below.
Parties and service list



The parties to this consolidated proceeding will be those parties which participated/intervened in the AT&T Complaint proceedings at C-2009-2098380 et al. and those parties that participated in the 2005 and 2008-09 (limited reopening) proceedings before ALJ Colwell, to the extent they appeared at the Prehearing Conference held on August 19, 2009 or otherwise indicated an intent to remain a party.  The wireless carriers indicated that, depending upon the ultimate ruling on PA Universal Service Fund (PA USF) contribution for these carriers (see below), they might not participate any further.  


The parties agreed that Deposit Telephone Company, Hancock Telephone Company, and West Side Telephone Company could be removed from the service list as these entities did not have an interest in the subject matter of the proceeding.  In addition, it was agreed that Thomas W. Snyder, Esquire could be removed as he was no longer with Qwest.  There was also some substitution and addition of counsel.  A revised service list is attached to this Procedural order for the convenience of the parties.  Only one mailing address per party will be permitted.


If the parties have not already done so, they must supply copies of previously served testimony in the AT&T Complaint proceeding to the new parties of record. 

Scope of the proceeding



In my Prehearing Conference Order, I had requested the parties to set forth their positions on the scope of the now consolidated proceedings and whether any prior discovery rulings of the presiding officer should be revisited.  No party requested the revisiting of any prior discovery rulings, but the parties presented considerable argument on the scope of the proceedings.  Two areas of particular controversy were:  (1) the extent to which wireless carrier contribution to the PA USF could or should be considered; and (2) an identification of issues which had been referred to/adjudicated by ALJ Colwell and therefore should not be relitigated absent extraordinary circumstances.  


Given the critical importance of this matter, for purposes of framing the entire litigation going forward, I ruled that the parties should submit additional memoranda and responsive memoranda and that, after consideration, I would issue an Order which would set forth the scope of the proceeding.  This Order could be subject to Commission review pursuant to 52 Pa. Code §§5.302-5.303.


To focus the parties’ efforts, I indicated that the issues identified in the PTA Prehearing Conference Memorandum (the most expansive scope of the proceeding being advocated) should be utilized.  The parties were requested to address each issue set forth therein as to whether that party agrees/disagrees that the stated issue is within the scope of the proceeding, and the reason for that position.  The parties must also state their own list of issues and provide support for these issues as being within the scope of the proceeding, unless a party considers that to have been sufficiently addressed previously (e.g., in the party’s Prehearing Memorandum).  


The parties’ memoranda of law on the scope of the proceeding will be due in-hand no later than close of business (4:30 p.m.) on Wednesday, September 2, 2009, and the responses to other parties’ memoranda of law will be due in hand no later than close of business on Wednesday, September 9, 2009.  My ruling on the scope of the proceeding is to be provided by September 15, 2009, and the parties will then have ten (10) days, or until September 25, 2009, in which to file a petition for review and answer to material question with the Commission pursuant to 52 Pa. Code §5.302. 
Procedural Schedule


The following procedural schedule was established at the Prehearing Conference (all in-hand dates):

Direct/Supplemental Direct (parties aligned 


November 30, 2009


with AT&T)


Direct Testimony (other parties-responsive to


January 20, 2010


November 30, 2009 and July 2, 2009 testimony)


Rebuttal testimony (all parties)



March 10, 2010


Surrebuttal Testimony (all parties)



March 31, 2010

Rejoinder testimony 





April 7, 2010

Evidentiary Hearings in Harrisburg



April 14-16, 2010 









(10 a.m. each day) 

Evidentiary Record Closes




April 16, 2010

Main Briefs






May 13, 2010

Reply Briefs






June 3, 2010






Recommended Decision




August 5, 2010


The parties are in agreement that they will accept electronic delivery of documents by 4:30 p.m. on the due date as satisfying the in-hand requirement, if followed by hard copy sent on or before the due date via first class, interoffice, or express mail.  I will also accept service of documents in this manner, but request that I be provided an electronic version of all filed documents in Word or Excel as appropriate.  
Discovery issues


Due to the litigation time provided by the Commission, the normal response time provided in the Commission’s procedural rules will be followed for discovery served prior to November 30, 2009 (the direct testimony deadline for parties aligned with AT&T), except that the “Friday rule” and “meet and discuss” requirement set forth below would apply.  For discovery served on and after that date, the parties will use the following modified discovery procedures:



(1)
Answers to written interrogatories shall be served in-hand within ten 



(10) calendar days of service of the interrogatories, provided that, if



receipt of the interrogatories occurs after 12:00 noon on a Friday, the 



interrogatories will be deemed served on the following Monday (“Friday 



rule”);


(2)
Objections to interrogatories shall be due within ten (10) calendar 




days of receipt of the interrogatories, but the parties shall communicate 



any objections orally and try to resolve them within five (5) calendar days 



of service of the interrogatories (“meet and discuss”).
No other discovery modifications for interrogatories served after November 30, 2009 were specifically requested.



I inquired about the status of the pending OCA Motion to Compel, filed on July 20, 2009 at the AT&T Complaint dockets, which had been placed on hold with the agreement of the parties.  OCA, the moving party, requested that I continue to hold the matter in abeyance to provide additional time for an amicable resolution.  I will do so, but apprised the parties that the Motion to Compel must eventually be decided by me.  If I am not informed in writing by January 20, 2010 that the parties have resolved the matter, I will presume that there is no longer a controversy and will dispose of the Motion accordingly.
Protective Order


A Protective Order was entered in Docket No. I-00040105 by ALJ Colwell on April 1, 2005, and that Protective Order remains in full force and effect.  In addition, a Protective Order was entered on June 30, 2009 at the AT&T Complaint dockets, and this later Order, which is identical to the earlier Order, also remains in full force and effect.  If the parties require a new Protective Order with the consolidated caption, they should advise me as soon as possible. 
Additional issues



The parties were asked whether there were other issues they wished to have addressed at this time.  Embarq PA, the only party responding, referenced its Prehearing Memorandum and the request that limitations be placed on panel testimony.  I ruled that panels be limited to no more than three (3) witnesses, and that the parameters of the witnesses’ testimony could be handled on an “as needed” basis.  I note that AT&T has already submitted panel testimony (two witnesses) in the AT&T Complaint cases and has not designated either of the two as being responsible for any particular question.  Absent such designation, questions would appropriately be addressed to either or both witnesses, although discovery responses, which must designate the responding/responsible witness (see 52 Pa. Code §5.342(a)(2)), would provide guidance in this regard.


THEREFORE,



IT IS ORDERED:



1.
That the procedural schedule and other matters set forth herein are adopted for this proceeding;



2.
That memoranda of law be submitted by the parties in accordance with this Order;

3.
That, except for good cause, any requests for a change in the scheduled hearing dates, briefing deadlines, or other deadlines must be submitted to me in writing no later than five (5) days prior to the scheduled date, if possible.  52 Pa. Code §1.15(b).  Requests for changes must state the agreement or opposition of other parties, and must be sent to me and all parties of record. 
Date:
August 20, 2009



________________________________








Kandace F. Melillo








Administrative Law Judge
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