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ORDER GRANTING PETITIONS TO INTERVENE
HISTORY OF THE PROCEEDING
  

Governor Edward Rendell signed Act 129 of 2008 into law on October 15, 2008. Act 129 took effect on November 14, 2008.  Act 129 created an energy efficiency and conservation program requiring an electric distribution company with at least 100,000 customers to adopt a plan, approved by the Commission, to reduce electric consumption by at least one percent (1%) of its expected consumption for June 1, 2009 through May 31, 2010, adjusted for weather and extraordinary loads.  This one percent (1%) reduction is to be accomplished by May 31, 2011.  By May 31, 2013, the total annual weather normalized consumption is to be reduced by a minimum of three percent (3%).  Also, by May 31, 2013, peak demand is to be reduced by a minimum of four‑and‑a‑half percent (4.5%) of the electric distribution company’s annual system peak demand in the 100 hours of highest demand, measured against the electric distribution company’s peak demand during the period of June 1, 2007 through May 31, 2008.  By November 30, 2013, the Commission is to assess the cost effectiveness of the program and set additional incremental reductions in electric consumption if the benefits of the program exceed its costs.



On January 16, 2009, the Commission issued an implementation order in the proceeding captioned Energy Efficiency and Conservation Program at Docket No. M-2008-2069887 establishing the standards that each plan must meet and providing a procedural framework to be followed for submittal, review and approval of each plan submitted by the electric distribution companies.  By order issued June 2, 2009, the Commission modified certain aspects of this procedural frame work.  

The implementation order required the electric distribution companies to file their plans by July 1, 2009.  Each plan was to be referred to an Administrative Law Judge (ALJ) to conduct public input and evidentiary hearings.  After the completion of the hearings and the filing of briefs and reply briefs, the implementation order directed that the ALJ certify the record to the Commission.  

On July 1, 2009, Metropolitan Edison Company (Met Ed), Pennsylvania Electric Company (Penelec), and Pennsylvania Power Company (Penn Power) filed their energy conservation and efficiency plans with the Commission pursuant to the Commission’s orders and Act 129.  Also on July 1, 2009, Met Ed, Penelec and Penn Power filed a joint petition for consolidation of the proceedings.

By notice dated July 2, 2009, the Commission scheduled a prehearing conference for this matter on July 29, 2009 at 9:30 a.m. in Hearing Room 3, Commonwealth Keystone Building in Harrisburg and assigned me to preside.  I issued a prehearing conference order on July 8, 2009 setting forth the procedural matters to be addressed at the prehearing conference. 
On July 29, 2009, Representative Camille George (Representative George) filed a petition to intervene in these proceedings.  The petition alleges that Representative George resides within the service territory of the companies and is a customer.  The petition further asserts that Representative George’s district office is also located in the service territory of the companies.  As a customer, the petition alleges that Representative George will be directly affected by these proceedings.  The petition contends that Representative George is not adequately represented by existing participants in the proceedings.  The petition requests that the Commission grant the petition to intervene.  
On July 31, 2009, Comperio Energy LLC, d/b/a ClearChoice Energy

(ClearChoice) filed a petition to amend its petition to intervene filed on July 27, 2009 in order to designate counsel admitted to practice in the Commonwealth of Pennsylvania.  The petition to amend states that ClearChoice has retained counsel licensed to practice in Pennsylvania who will represent it until ClearChoice’s president is returned to active status by the Attorney Registration Office of the Disciplinary Board.  ClearChoice’s petition alleges that it is a conservation service provider that has customers in Met Ed’s and Penelec’s service territories. ClearChoice is concerned that some of the programs proposed by Met Ed and Penelec in their plans may impact its ability to compete for customers.  ClearChoice asserts that it may suffer an adverse impact under the plans proposed by Met Ed and Penelec.  ClearChoice requests that the Commission grant its petition to intervene and admit it as a party to these proceedings.

On July 31, 2009, Peoples Natural Gas Company d/b/a Dominion Peoples (Dominion Peoples) filed a petition to intervene in these proceedings.  The petition alleges that Dominion Peoples is a public utility whose service territory over laps the service territory of Penelec and is a customer of Penelec.  The petition states that Dominion Peoples seeks to intervene in these proceedings for the purpose of providing evidence regarding the significant benefits of including fuel substitution measures in the Penelec energy conservation and efficiency plan.  The petition alleges that Dominion Peoples will be directly affected by these proceedings and is not adequately represented by existing participants in the proceedings.  The petition requests that the Commission grant it leave to intervene in these proceedings.

On July 31, 2009, National Fuel Gas Distribution Corporation (NFG) filed a petition to intervene in these proceedings.  The petition alleges that NFG is a public utility whose service territory over laps the service territories of Penelec and Penn Power and is a customer of Penelec and Penn Power.  The petition states that NFG seeks to intervene in these proceedings for the purpose of providing evidence regarding the significant benefits of including fuel substitution measures in the Penelec and Penn Power energy conservation and efficiency plans.  NFG also alleges that the Penelec and Penn Power energy conservation and efficiency plans provide rebates for certain electric heating and water heating appliances that may induce NFG’s customers to switch from natural gas appliances.  The petition alleges that NFG will be directly affected by these proceedings and is not adequately represented by existing participants in the proceedings.  The petition requests that the Commission grant it leave to intervene in these proceedings.

On August 3, 2009, EnerNOC, Inc. (EnerNOC) filed a petition to intervene in these proceedings.  The petition alleges that EnerNOC is an energy services provider in the Commonwealth of Pennsylvania providing commercial, industrial and institutional customers with demand response and energy efficiency services in the Met Ed, Penelec and Penn Power service territories.  The petition alleges that EnerNOC will be directly affected by these proceedings and is not adequately represented by existing participants in the proceedings.  The petition requests that the Commission grant the petition to intervene in these proceedings.

On August 3, 2009, Constellation New Energy, Inc. (Constellation) filed a petition to intervene in these proceedings.  The petition alleges that Constellation is a licensed electric generation supplier in the Commonwealth of Pennsylvania that also provides customers with demand response services in the Met Ed, Penelec and Penn Power service territories.  The petition alleges that Constellation will be directly affected by these proceedings and is not adequately represented by existing participants in the proceedings.  The petition requests that the Commission grant the petition to intervene in these proceedings.

On August 5, 2009, Met Ed, Penelec and Penn Power filed answers objecting to the petitions to intervene filed by Peoples Dominion, NFG, EnerNOC and Constellation alleging that the petitions to intervene were not timely filed and that the petitions did not set forth good cause for the late filing.  In addition, Met Ed, Penelec and Penn Power object to the petitions to intervene filed by Dominion Peoples and NFG because the petitions to intervene state that Dominion Peoples and NFG wish to address fuel switching or fuel substitution and the energy conservation and efficiency plans do not contain provisions for fuel switching or fuel substitution.  Met Ed, Penelec and Penn Power argue that Dominion Peoples and NFG have no legitimate right or interest to intervene in this proceeding based on their desire to address the fuel switching or fuel substitution issue.  Met Ed, Penelec and Penn Power request in their answers that the petitions to intervene of Peoples Dominion, NFG, EnerNOC and Constellation be denied. 


The petitions to intervene are ready for decision.  For the reasons set forth below, I will grant the petitions.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit petitions to intervene.  52 Pa. Code §§5.71-5.76  The provision at 52 Pa. Code §5.72 governs what entities are eligible to intervene in a proceeding and states as follows:


§ 5.72. Eligibility to intervene.

 





(a)  Persons. A petition to intervene may be filed by a person 




claiming a right to intervene or an interest of such nature that 




intervention is necessary or appropriate to the administration of the 



statute under which the proceeding is brought. The right or interest 




may be one of the following: 

   



(1)  A right conferred by statute of the United States or of 





the Commonwealth. 

   



(2)  An interest which may be directly affected and which is 




not adequately represented by existing participants, and as 





to which the petitioner may be bound by the action of the 





Commission in the proceeding. 

   



(3)  Another interest of such nature that participation of the 





petitioner may be in the public interest. 

 


(b)  Commonwealth. The Commonwealth or an officer or agency 




thereof may intervene as of right in a proceeding subject to 





paragraphs (1)—(3). 

 


(c)  Supersession. Subsections (a) and (b) are identical to 1 Pa. 




Code §  35.28 (relating to eligibility to intervene).

 

Allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n, 33 A.2d 641(Pa. Super. 1943); N.A.A.C.P., Inc. v. Pennsylvania Pub. Util. Comm’n, 290 A.2d 704(Pa. Cmwlth. 1972)  

Representative George’s, ClearChoice’s, Dominion Peoples’, NFG’s, EnerNOC’s and Constellation’s eligibility to intervene in this proceeding is governed by 52 Pa. Code §5.72(a)(2) since they are not Commonwealth agencies pursuant to 52 Pa. Code §5.72(b) and a statute of either the United States or the Commonwealth does not confer on them a right to intervene pursuant to 52 Pa. Code §5.72(a)(1).  All of these parties’ interests in this proceeding must be of such a nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  
Met Ed, Penelec and Penn Power assert that the petitions to intervene of Dominion Peoples, NFG, EnerNOC and Constellation were untimely and should be denied.  In support of their argument, they cite paragraph 2 of my prehearing order issued July 8, 2009 which states:

Parties shall be limited to those persons or entities who file a petition to intervene pursuant to 52 Pa. Code §5.71-76 (or a notice of intervention for those entities with a statutory right of participation pursuant to 52 Pa. Code §5.72(b)(4)) on or before July 29, 2009, and who attend the initial prehearing conference.  After the prehearing conference, intervention is limited to those persons or entities granted party status pursuant to 52 Pa. Code §§5.71-5.76.  Petitions to intervene, if not untimely, or otherwise defective on their face, shall be deemed granted if not objected to within three business days after filing.  If objected to, such pleadings will be addressed by order.
Met Ed, Penelec and Penn Power argue that the July 8, 2009 order imposes a deadline of July 29, 2009 for filing petitions to intervene.  Since Peoples Dominion, NFG, EnerNOC and Constellation all filed their petitions after July 29, 2009, they are late filed and should be denied.  
However, the July 8, 2009 prehearing order at paragraph 8 provides that parties may file answers, comments or recommendations on or before August 7, 2009.  The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.74(b)(1) provide that petitions to intervene may be filed no later than the date set in an order for the filing of responsive pleadings.  Answers, comments or recommendations can be construed as responsive pleadings in this proceeding.  In order to resolve this apparent conflict in the July 8, 2009 prehearing order, I will treat the petitions to intervene as timely since they were filed prior to the date set for filing answers, comments or recommendations.  I will grant the petitions to intervene as timely filed.
Met Ed, Penelec and Penn Power also object to the petitions to intervene filed by Dominion Peoples and NFG because their energy conservation and efficiency plans do not contain provisions for fuel switching or fuel substitution and therefore Dominion Peoples and NFG have no legitimate right or interest to intervene in this proceeding to raise those issues.  On July 31, 2009, I issued an order granting the petitions to intervene of UGI Utilities, Inc., - Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. (collectively UGI) where I addressed this same issue.  I ruled that UGI as a customer was entitled to participate in that proceeding and granted intervention on that basis.  Dominion Peoples and NFG are customers of Penelec and Penn Power and are entitled to participate in these proceedings.  I will grant their petitions to intervene on that basis.  
I reiterate my warning that a grant of intervention does not equal an open invitation to discovery.  The usual rules of relevance are in effect, meaning that objections to discovery requests which are outside the scope of the plans and their development will be upheld. It is not reasonable to expect Met Ed, Penelec and Penn Power to expend resources responding to discovery regarding what is not in their proposed plans when the time period involved in this litigation is already short and the subject matter of fuel-switching has been deferred to another proceeding.  
Since all the petitions to intervene were timely filed, and the petitions to intervene of Representative George and ClearChoice are unopposed, I will grant the petitions to intervene and enter the following order.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the petitions to intervene filed by Representative Camille George, Comperio Energy LLC, d/b/a ClearChoice Energy, Peoples Natural Gas Company d/b/a Dominion Peoples, National Fuel Gas Distribution Corporation, EnerNOC, Inc. and Constellation New Energy, Inc. in the above-captioned case are granted.



2.
That Representative Camille George, Comperio Energy LLC, d/b/a ClearChoice Energy, Peoples Natural Gas Company d/b/a Dominion Peoples, National Fuel Gas Distribution Corporation, EnerNOC, Inc. and Constellation New Energy, Inc. are each admitted as an intervenor in the above-captioned case.
3.
That admission of Representative Camille George, Comperio Energy LLC, d/b/a ClearChoice Energy, Peoples Natural Gas Company d/b/a Dominion Peoples, National Fuel Gas Distribution Corporation, EnerNOC, Inc. and Constellation New Energy, Inc. each as an intervenor, will not be construed as recognition by the Pennsylvania Public Utility Commission that any of them has a direct interest in the proceeding or might be aggrieved by an order of the Commission in the proceeding.

4.
That Representative Camille George, Comperio Energy LLC, d/b/a ClearChoice Energy, Peoples Natural Gas Company d/b/a Dominion Peoples, National Fuel Gas Distribution Corporation, EnerNOC, Inc. and Constellation New Energy, Inc. be added as intervenors to the service list in the above-captioned proceeding.

Date: August 7, 2009



















David A. Salapa







Administrative Law Judge
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