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ORDER GRANTING, IN PART, AND DENYING, IN PART, AT&T’S 

MOTION TO DISMISS OBJECTIONS OF THE PENNSYLVANIA

TELEPHONE ASSOCIATION AND EMBARQ AND COMPEL ANSWERS 
I.
HISTORY OF PROCEEDINGS


On March 19, 2009, AT&T Communications of Pennsylvania, LLC (AT&T PA), TCG New Jersey, Inc. (TCG NJ) and TCG Pittsburgh, Inc. (TCG) (collectively AT&T or Complainants) each filed individual complaints with the Pennsylvania Public Utility Commission (Commission) against thirty two (32) Pennsylvania rural incumbent local exchange carriers (RLECs or Respondents) for a total of ninety-six (96) complaints (AT&T Complaints).  The AT&T Complaints were filed pursuant to 52 Pa Code §5.21 and 66 Pa. C.S. §§701 and 1309 concerning alleged intrastate access charge violations of 66 Pa. C.S. §§1301 and 3011(3), (4), (5), (8) and (9).  As relief, AT&T requested that the RLECs be required to reduce intrastate access rates to levels which correspond, both in rate levels and in rate structure, to the rates each company assesses for interstate switched access.  



On April 16, 2009, the 96 AT&T Complaints were consolidated into three lead dockets, as noted above, and these three dockets were later consolidated into one proceeding, for purposes of hearing and decision.



On April 24, 2009, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement in these consolidated proceedings.



On April 30, 2009, the RLECs, represented by the Pennsylvania Telephone Association (PTA), filed identical Answers to each of the 96 AT&T Complaints.  In their Answers, Respondents denied the material allegations of the Complaints and contended that AT&T was attempting to end run the Commission’s pending generic access charge investigation at Docket No. I-00040105 that was currently stayed.  They further argued that the pending investigation was the appropriate forum for deciding access charge issues.  



Also on April 30, 2009, PTA filed Preliminary Objections and Motion for Stay or Consolidation, which was supplemented with a Notice to Plead on May 1, 2009. 



On May 5, 2009, Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively Sprint) filed a Petition for Intervention.  Sprint’s unopposed intervention was granted on June 19, 2009. 



On May 12, 2009, the Office of Trial Staff (OTS) filed a Notice of Appearance in these consolidated proceedings.



On May 13, 2009, AT&T filed an Answer of Complainants to PTA’s Preliminary Objections and Motion for Stay or Consolidation. 


On May 20, 2009, Sprint filed a pleading entitled “Opposition to PTA Preliminary Objections and Motion for Stay or Consolidation.”  In its pleading, Sprint supported the AT&T Answer, but also raised an additional legal issue concerning the retroactivity under Section 1309(b) of the Code, 66 Pa. C.S. §1309(b), of any ultimate reduction in access rates to December 19, 2009 (nine months from the filing date of the AT&T Complaints). 



On June 12, 2009, the parties were notified that I was assigned to preside in this matter.



On June 22, 2009, PTA’s Preliminary Objections and Motion for Consolidation or Stay were denied.  


On June 22, 2009, Zsuzsanna E. Benedek, Esquire, filed a Notice of Appearance on behalf of The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA), one of the thirty-two (32) individual Respondents in this matter.



On June 23, 2009, a telephonic conference was held, at which time an expedited procedural and discovery process was established for litigating the 96 AT&T Complaints within the time constraints of 66 Pa. C.S. §1309(b).  This expedited schedule was confirmed and clarified in two Procedural Orders dated June 24, 2009 and June 25, 2009, respectively.  


On June 25, 2009, Verizon Pennsylvania, Inc., Verizon North Inc., Bell Atlantic Communications, inc. d/b/a Verizon Long Distance, MCImetro Access Transmission Services, LLC d/b/a Verizon Transmission Services, and MCI Communications Services, Inc. (collectively “Verizon”) filed a Petition to Intervene as parties to this proceeding.  Verizon’s Petition, which was unopposed, was granted by Order dated June 26, 2009.



On June 26, 2009, Benjamin J. Aron, Esquire, was admitted Pro Hac Vice in this proceeding on behalf of Sprint.



On June 26, 2009, PTA and Embarq PA filed a Petition Requesting Interlocutory Review and Answer to Material Questions with the Commission.  The Petition requested Commission review of the June 22, 2009 Order denying PTA’s Preliminary Objections and Motion for Stay or Consolidation, and a ruling on the applicability of the nine-month period and retroactivity provision in 66 Pa. C.S. §1309(b) to the AT&T Complaints.


On June 30, 2009, the Broadband Cable Association of Pennsylvania (BCAP), a statewide association of cable operators, filed a Petition to Intervene in these proceedings.  BCAP’s intervention, which was unopposed, was granted by Order dated July 1, 2009.


On June 30, 2009, a Protective Order was issued to protect proprietary and extremely sensitive competitive material from public disclosure.


On July 6, 2009, the parties filed briefs with the Commission in agreement with or opposition to PTA and Embarq PA’s Petition Requesting Interlocutory Review and Answer to Material Questions.  


At the present time, it is unknown how or even if the Commission will address the material questions set forth by PTA and Embarq PA
 and, in the interim, the expedited litigation and discovery procedures continue to be applicable.  The parties have diligently pursued discovery and, despite efforts to amicably resolve objections, have reached an impasse concerning certain interrogatories served upon PTA and Embarq PA by AT&T. 



Accordingly, on July 14, 2009, AT&T filed a Motion to Dismiss Objections of PTA and Embarq PA and to Compel Answers (AT&T Motion to Compel or Motion to Compel).  On July 17, 2009, PTA filed an answer to the Motion to Compel and Embarq PA filed a response.  No further responses to the AT&T Motion to Compel have been filed by any party, and the time for filing responses, which was shortened to three (3) days by the June 24, 2009 Procedural Order, has now expired.  This matter is now ready for a ruling.
II.
DISCUSSION

A.
Rules on Permissible Discovery



The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:
§ 5.321. Scope.

(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 


There are limitations on discovery, and exceptions to those limitations, as set forth in 52 Pa. Code §5.361(a) – (c):
§ 5.361. Limitation of scope of discovery and deposition.

 (a)  Discovery or deposition is not permitted which: 

   (1)  Is sought in bad faith. 

   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 

   (3)  Relates to matter which is privileged. 

   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

(b)  In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.

(c)  If the information requested has been previously provided, the answering party shall specify the location of the information.


AT&T asserted, in its Motion to Compel, that the discovery responses sought to be compelled were all well within the scope of permissible discovery while PTA and Embarq PA, not surprisingly, disagree.  The disputed discovery and objections sought to be dismissed will be addressed below.
B.
 Objections to Providing Information from 2003 through 2005

1.
Parties’ positions


PTA and Embarq PA both objected to providing information dating back to 2003.  This objection applied to ATT-PTA-1-1 through ATT-PTA-1-3, ATT-PTA-1-5 through ATT-PTA-1-9, ATT-PTA-1-13, ATT-PTA-1-14, and ATT-PTA-1-26 for the PTA; and ATT-EQ 1-1 through ATT-EQ 1-3, ATT-EQ 1-5 through ATT-EQ 1-7, ATT-EQ 1-9, ATT-EQ 1-13, ATT-EQ 1-14, and ATT-EQ 1-27 through ATT-EQ 1-30 for Embarq PA. 


In support of its request that information from 2003 through 2005 be compelled (PTA and Embarq PA agreed to provide data commencing in 2005 and 2006, respectively), AT&T indicated that PTA’s and Embarq PA’s current intrastate access rates date back to July 2003.  It asserted that data from this time period was needed to establish patterns and facts regarding changes that have occurred since 2003 that render those rates unjust and unreasonable today.  AT&T contended that it had a right to obtain information from the time when the rates at issue in this proceeding were approved and that PTA’s and Embarq PA’s purported difficulty in providing the requested data was insufficient to justify their refusal to provide the information.  It concluded that, in light of the direct and clear relevance of the year 2003 to this case, the parties should be compelled to provide responsive information from 2003 to the present.


PTA responded that the July 2003 Order concerning access rates (generally referred to as the USF/Access Phase II Order because it encompassed the second round of access reform after the Global Order) actually approved a proposed series of PTA company local and access rate rebalancing filings through December 31, 2004.  In so doing, according to PTA, the Commission established just and reasonable intrastate access rates through that time frame, rendering any data before that date (i.e. 2003 and 2004 data) irrelevant to AT&T’s Complaints.  Accordingly, the data offered by PTA for 2005-2008—the same years of data provided in the pending PA USF Investigation at Docket No. I-00040105—should be sufficient for AT&T’s purposes as it comports with the time-frame subsequent to the Commission’s last entered Order on substantive intrastate access reform.



Embarq PA responded that AT&T was actually trying to compel information from 2003 to the present and that AT&T had failed to address, let alone to justify, moving to compel the production of data on a perpetual “to present” basis.  It indicated that the production of such data, some of which would even exceed the scope of the original questions, would entail a burdensome special study, and that parties do not have an obligation to continually update information to the present.  Embarq PA emphasized that this is an expedited proceeding and while some of the questions requesting information from 2003 were less burdensome, the questions contain detailed subparts or include requests for information that were otherwise objectionable.  It contended that the requested information might have relevance to whether access rates were just and reasonable in 2003 and 2004, but that the pertinent question herein is whether access rates are just and reasonable now.


2.
ALJ ruling


I agree with PTA that the provision of data encompassing the calendar years 2005-2008 is reasonable and not unduly burdensome.  PTA is correct that the USF/Access Phase II Order approved a series of rate rebalancing filings through December 31, 2004 and therefore, data for the four years offered by PTA does comport with AT&T’s stated need for a frame of reference back to when current access rates were approved.
  I further conclude that Embarq PA has not sufficiently demonstrated why it would be unduly burdensome for it to provide the same four calendar years’ of data (2005-2008) as is being provided by each of the 31 PTA companies.  Also, the data for each of the 32 Respondents should encompass the same four (4) years for record consistency purposes.  Accordingly, Embarq PA will be directed to include data for calendar year 2005 in response to those interrogatories wherein an individual objection is not dismissed.  Since AT&T’s rebuttal testimony is due on August 7, 2009, Embarq PA’s 2005 data will be due in-hand to the parties no later than close of business on July 28, 2009.


Finally, PTA and Embarq PA must comply with 52 Pa. Code §5.332 concerning the supplementing of discovery responses and all parties have a continuing duty to amend a prior response that is incorrect or incomplete.  These amendments must be provided in sufficient time prior to the hearing to enable parties to adjust and revise testimony and exhibits as required.

C.
Objections to Specific Questions
ATT-PTA-1-7
For each calendar year 2003 through 2008 and most current date available, please separately identify all support each PTA company received from the Federal Universal Service Fund for PA, and other universal service funds, and the PA USF.  For the same years and period please identify each PTA company’s payments into the Federal Universal Service Fund, any other universal service funds, and the PA USF.


1.
Parties’ positions


As stated by AT&T, PTA objected on the basis of relevance to the portion of the above-mentioned interrogatory which requests federal USF data (although Embarq PA provided this information upon request).  AT&T asserted that the requested information related to an inevitable PTA claim or defense and was therefore properly discoverable (see 52 Pa. Code §5.321(c)).  It referenced PTA’s statement in Preliminary Objections and Motion for Stay or Consolidation that federal universal service funding is a reason why interstate rates are so much lower than intrastate rates.  AT&T further referenced PTA’s Brief in support of material question and observed that PTA made a connection between the access reductions sought by AT&T and PA USF contributor detriment.  AT&T contended that it has a right to know about the existence and amount of federal USF support in considering any PTA claims that additional funding is needed from the PA USF.  It further contended that the federal USF is specifically intended to cover some intrastate costs so such funding is directly related to the costs and subsidization of the PTA companies.  


Finally, AT&T responded to an additional PTA objection that the interrogatory was overbroad and burdensome and asserted that companies certainly can ascertain, without difficulty, the level of federal funds received, and that compiling this information cannot possibly be burdensome.


PTA responded that if, as contended by AT&T, federal USF support covers some intrastate costs, this means that its member companies’ just and reasonable intrastate access rates already reflect that federal support.  Therefore, according to PTA, such support is irrelevant to any future required reductions (the issue in the instant case).  PTA further contended that the reason for lower interstate rates was self-evident from existing FCC Orders.

2.
ALJ ruling


I agree with AT&T that the support each PTA company received from the federal USF for PA (for the years 2005-2008 as previously decided) is relevant and discoverable and that PTA’s objections are appropriately dismissed.  I note that in the pending PA USF investigation before ALJ Colwell, at Docket No. I-00040105, the Commission specifically directed that the parties (which include PTA and AT&T) take into account federal USF support provided to Pennsylvania’s RLECs in examining the appropriateness of a “needs based” test for PA USF funding.  See, Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund, Docket No. I-00040105, Order entered April 24, 2008,
 slip. op. at 23.  Thus, the Commission apparently noted the relevance of federal fund availability to the PA USF and since, as stated by PTA, a purpose of the instant proceeding is to consider access rate reduction impact on the PA USF, then surely federal funding is also relevant. 


PTA’s argument that federal funding is somehow irrelevant to future access rates is interesting but not convincing for purposes of denying discovery.  PTA’s contentions in that regard can be reserved for future testimony/briefs.  At this juncture in the proceeding, I am aware of PTA’s contention that intrastate/interstate access rate differentials are related to the federal USF, and AT&T is entitled to explore the validity of this statement through discovery. 


Accordingly, PTA will be directed to provide a response which identifies all support each PTA company receives from the federal USF fund for PA (2005-2008) no later than close of business on July 28, 2009.

ATT-PTA-1-9 and ATT-EQ 1-9

For each calendar year 2003 through 2008, provide the following information:


(a)  volumes of intraMTA calls that each PTA company terminated in PA on behalf of all                
wireless carriers;

(b)  volume of minutes and dollars that each PTA company billed wireless carriers in PA 

for reciprocal compensation.

(c)  volume of minutes and dollars that each PTA company billed wireless carriers in PA 
for intrastate access.


1.
Parties’ positions


According to AT&T, the PTA companies objected to this question as overbroad, oppressive, burdensome and irrelevant, and Embarq PA objected on the basis of relevance.  In response, AT&T asserted that the requested data was relevant to support AT&T’s theory of the case concerning discriminatory, anti-competitive rates, and that the different theories of PTA and Embarq PA were insufficient to justify limitations on AT&T’s ability to support its position.  52 Pa. Code §5.321(c).  AT&T further contended that, as the case involves a complaint against rates, PTA and Embarq PA are not permitted to object on the basis that compiling information would be burdensome.  52 Pa. Code §5.361(b).


PTA responded that provision of the requested data would be unreasonably burdensome, particularly given the expedited nature of this case.  Moreover, the information is of dubious value as the matter of intercarrier compensation for the termination of wireless calls is an FCC policy matter outside the purview of the Commission and this complaint proceeding.  As a compromise, PTA offered to determine whether the information requested could be compiled for the year 2008.


Embarq PA also responded that the requested data was irrelevant as wireless traffic termination and billing has nothing to do with the justness and reasonableness of Embarq PA’s existing intrastate switched access rates.  According to Embarq PA, the difference between interstate and intrastate compensation schemes exists as a matter of law.  Embarq PA also emphasized that the Commission has no jurisdiction over wireless carriers.  Finally, Embarq PA provided further detail on the burdensome nature of the request, especially given the expedited nature of the proceeding.

2.
ALJ ruling


Given the expedited nature of this case and the burden of production, along with the uncertain value of wireless data to this proceeding involving intrastate access charges, I am not convinced that responses to these questions should be compelled.  PTA has offered to determine whether the information requested could be compiled for the year 2008 and I find that to be a reasonable and fair compromise.  It would be reasonable for Embarq PA to also provide the information agreed to be provided by PTA, but an order compelling such production has not been justified.  

ATT-EQ 1-18

Please provide Embarq’s estimate of the percentage of its terminating intercarrier traffic by Embarq in PA, for which the compensation regime (interstate access, intrastate access, or reciprocal compensation) is mischaracterized.  Please provide Embarq’s estimate of the percentage of its local exchange lines for which Embarq is unable to properly apply the SLC end-user compensation regime.

1.
Parties’ positions


AT&T indicated that Embarq PA (but not PTA) objected to this interrogatory on the basis of burden and relevance.  AT&T responded that its question is targeted to identifying the scope of the arbitrage problem which, as acknowledged by Embarq PA and PTA, has been created by intrastate and interstate rate differentials.  According to AT&T, it has a right to conduct discovery on the harm created by these differentials and the scope of that harm.  It claimed that Pennsylvania customers are being harmed by high intrastate access rates.  It further contended that Embarq PA had not sufficiently justified its claim of burden of production.   



Embarq PA responded that the arbitrage information sought is not relevant to this case, which involves the justness and reasonableness of RLEC intrastate switched access rates.  It further contended that customers do not pay the cost of arbitrage because Embarq PA is not a rate of return company and has no ability to pass those costs on to customers.  Embarq PA claimed that it had already provided the estimated percentage of terminating intercarrier traffic received that lacked sufficient information to identify the carrier or jurisdiction (ATT-EQ 1-16) and Embarq PA’s practice for determining the proper intercarrier compensation regime in those insufficient information situations (ATT-EQ 1-17).  It argued that the inquiry sought in ATT-EQ 1-18 about the estimated percentage of mischaracterized traffic would be purely speculative and therefore unreasonably burdensome.  

2.
ALJ ruling


I agree with AT&T that the information sought in this interrogatory is relevant to AT&T’s position that the intrastate/interstate rate differentials create an incentive for arbitrage and that arbitrage is, in fact, occurring.  The objected-to discovery attempts to elicit the scope of this problem and the burden of production has not been demonstrated to be unreasonable.  Embarq PA’s contention that customers do not ultimately pay the cost of arbitrage is argumentative and is not a basis for refusing to provide the information.  I understand that the requested information would be an estimate, and Embarq PA is to use its “best efforts” to respond.  It must respond no later than July 28, 2009.
ATT-EQ 1-22

Please describe how Embarq terminates the following calls, including the route and equipment used to terminate these calls: 



1.  
A landline call that originates in Embarq’s service territory in Naples, 



Florida, is carried by AT&T for the long distance portion of the call, and 



terminates at a residence in Gettysburg,  PA, that subscribes to Embarq’s 



local exchange service; 
  

2.  
The same call as that in 1, but that terminates at a PBX at a business office 


located in Embarq’s service territory in Gettysburg, PA.
  

3.  
A call that originates in Gettysburg, PA, is carried over AT&T’s network 



for the toll portion of the call, and terminates at a residence in Los 




Angeles, CA.
  

4.  
A call that originates in Butler, PA, is carried over AT&T’s network for 



the toll portion of the call, and terminates (A) in the same residence in 



Gettysburg, PA, used to answer 1 above; and (B) such a call terminating in 


the same PBX at the business office set forth in 2 above; 
  

5.  
A call that originates on a wireless phone in Butler, PA, and terminates at 



the same residence used to answer 1 above; and
  

6.  
A call that originates on a VoIP network and terminates at (A) the 




residence used to answer 1 above; and (B) the PBX at the offices as set 



forth in 2 above.
  

7.
  For each call type described in (1) – (6) above, how would Embarq 



classify this type of call for compensation purposes? What type of pricing 



applies (i.e. intrastate switched access, interstate switched access, 




reciprocal compensation rate of $0.0007 or local interconnection rate 



found in Embarq’s local tariff or any other source – please specify the 



actual rate).

1.
Parties’ positions


According to AT&T, Embarq PA objected to this question on the grounds that it was vague, overbroad, burdensome, irrelevant, would require a costly special study and that specific route and equipment information was not available and would require an extremely burdensome special study.  In response, AT&T asserted that that the questions were not difficult and merely require review by Embarq PA’s technical experts to describe the conduct of Embarq PA’s everyday business regarding call termination.  It further contended that the questions were targeted to elicit information highly relevant to one of the primary issues in the case, which is that charging different compensation rates for what is essentially the same technical function is discriminatory, unjust and unreasonable.  Finally, it asserted that Embarq PA had again provided no details as to why compiling this information would be burdensome or why it would entail a special study.


In a footnote, AT&T indicated that Embarq PA had agreed to respond to subsection (7) of the question.



Embarq PA responded that the information sought by AT&T was not readily available and was too burdensome to produce as all parts of the question (except for subsection 7) requested the specific route and equipment information used for call termination.


2.
ALJ ruling 


In its Answer to the Motion to Compel, Embarq PA failed to discuss why it thought the requested information was irrelevant and therefore, I have only AT&T’s assertion, which I find to be persuasive, that the requested information is relevant to AT&T’s claim of unjust and unreasonable intrastate access rates.  Also, the standard for limitations on the scope of discovery is not that the request is burdensome, but that the request is unreasonably burdensome.  Embarq PA failed to support the unreasonableness of the request and I note that the necessity of a special study or analysis in a rate case is not sufficient in itself to deny the request.  52 Pa. Code §5.361(b).  Accordingly, Embarq PA will be directed to respond to all parts of the question no later than July 28, 2009. 
ATT-EQ 1-25
Please state Embarq’s anticipated revenue loss, on a per-month and per-year basis, if Embarq’s PA intrastate switched access rates were immediately re-set at their counterpart interstate rates.
(a) Please state the basis for these calculations and provide the weighted average switched access interstate and intrastate rates, and the intrastate minutes used in your calculation;
(b) Please produce any and all documents that discuss, attempt to quantify, or otherwise mention the effects of a reduction of Embarq’s PA intrastate access rates to their counterpart interstate rates;
(c) Please produce any and all documents that discuss, attempt to quantify, or otherwise mention the effects on Embarq’s profits and long-distance prices resulting from a reduction in Embarq’s intrastate access rates;
(d) Please provide any and all documents that discuss, attempt to quantify, or otherwise mention the effects of falling intrastate switched access volumes in PA; and
(e) What is Embarq’s forecast of intrastate and interstate switched access originating and terminating MOUs for PA for calendar years 2009-2013 at current prices?  Please produce any and all documents relied upon by Embarq to support such estimates.

1.
Parties’ positions


According to AT&T, the PTA did not object to providing this information, but Embarq PA objected on the basis that the requests were overbroad, burdensome, irrelevant, called for speculation, and would require a special study.  Notwithstanding its objections, Embarq PA did provide a partial response, solely showing its anticipated revenue losses, but not providing any back-up documents on how the calculations were made or any of the information requested in the subparts to the question.  AT&T asserted that all of the questions go to the primary issue in the case—whether Embarq PA’s intrastate access rates should be reduced to interstate levels.  It contended that, as Embarq PA has been aware of the Commission’s intentions to address intrastate access rates for nearly a decade, it is highly likely that such documents exist and AT&T is entitled to review these documents.  Another issue in the case, according to AT&T, is whether intrastate access volumes in Pennsylvania have steadily been decreasing, thereby affecting the amount of subsidies received by Embarq PA.  The question asks for any documentation that Embarq PA has which discusses or quantifies the decreases and AT&T asserted that it has a right to see these documents.  AT&T contended that it is not asking Embarq PA to conduct any studies as part of the questions, but is asking for the production of documents already in Embarq PA’s possession.  In a footnote, AT&T indicated that Embarq PA had agreed to check for information it has regarding forecasts.



Embarq PA responded first to subpart (e) of the question and asserted that an answer would require a very burdensome and time-intensive special study that could also involve speculation.  Embarq PA indicated that it had already provided confidential calculations of the impact of reducing intrastate switched access rates to interstate rates as of the year ended 2008.  


Embarq PA further responded that subparts (a) through (d) were vague, ambiguous and extremely burdensome and, as to (b) through (d), assumed that Embarq PA compiled and maintained these documents.  It contended that such document requests constituted an inappropriate and extremely burdensome fishing expedition.

2.
ALJ ruling


I agree with AT&T that all the requested information in subparts (a) and (e) should be provided.  Subpart (a) requests the work papers and assumptions for the calculation Embarq PA already performed and provided, and this is a legitimate and very common request.  Subpart (e) requests a special study but is the type of study which likely has already been performed and the requirement of a special study is insufficient, in itself, to justify a limitation on discovery.  52 Pa. Code §5.361(b).  Also, as the information relates to the forecasted impact of AT&T’s requested relief on Embarq PA, it is relevant and material.  While Embarq PA has agreed to check into the availability of forecasts, as indicated in an AT&T footnote, I conclude that this information should be supplied in any event.  


I also agree that the information requested in subparts (b) through (d) is relevant and within the permissible scope of discovery.  52 Pa. Code §5.321(c).  Either the documents or URL site must be provided, to the extent the described documents are available, but an unreasonable, completely exhaustive search of every scrap of paper produced by Embarq PA within the past decade will not be required.



All responses to this discovery will be due no later than July 28, 2009.
ATT-PTA-1-26 and ATT-EQ 1-27

Please provide the presentations any PTA company/Embarq, its parent companies and/or affiliates made to financial analysts and potential investors and analyst call transcripts from July 1, 2003, to date which discuss or otherwise mention intrastate access rates and/or revenues.  If such documents are available on a website, please provide the URL site.

1.
Parties’ positions


AT&T indicated that while PTA and Embarq PA objected to this request, PTA provided responsive information for its Pennsylvania companies.  Embarq PA refused to provide any responsive information, claiming that the discovery would require an unreasonable investigation and study.


AT&T asserted that it was not requesting a special study from Embarq PA, but only information within its possession.  It contended that AT&T was entitled to have information on what Embarq PA has stated regarding access charges to determine if its statements to investors or financial analysts are contradictory to statements made in this case.  Also, in response to concerns about affiliate information, AT&T qualified its request as limited to presentations made on Embarq PA’s or the PTA companies’ behalf by parent companies or affiliates.  


In response, Embarq PA indicated that it has not yet made any statements as its testimony is not due until July 24, 2009, and that AT&T’s claim of inconsistency was therefore flawed and unsupported.  Furthermore, Embarq PA asserted that AT&T can view publicly available documents just like any other telecommunications company and it was not Embarq PA’s obligation to finance AT&T’s litigation needs.  Finally, Embarq PA stated that AT&T’s requests for presentations since 2003 was a classic overbroad and burdensome request designed to harass litigants.


PTA contended that the requested information from 2003 was overbroad, oppressive, burdensome, and unreasonable, and that discovery upon PTA affiliates was ruled irrelevant and outside the scope in the PA USF Investigation at Docket No. I-00040105.

2.
ALJ ruling


I agree that the requested information is within the scope of permissible discovery (limited to the year 2005 forward as previously decided) but that URL sites or other references to public documents can be provided in lieu of burdening PTA and Embarq PA with additional production costs.  I acknowledge PTA’s concerns about discovery upon affiliates, but agree with AT&T that affiliate or parent material (or the publicly available source/URL site) must be provided to the extent parent companies/affiliates made presentations on the PTA members’ or Embarq PA’s behalf.  The information, as qualified herein, must be provided by Embarq PA and PTA no later than July 28, 2009.
ATT-EQ 1-28, ATT-EQ 1-29, and ATT-EQ 1-30
 Please identify Embarq’s expenditures each year from 2004-2008 and 2009 year to date for extending basic local exchange services to customers who reside in an area of Embarq’s local service territory in which voice service is not available from any provider other than Embarq.

Please identify Embarq’s expenditures each year from 2004- 2008 and 2009 year to date, for maintaining the equipment used to provide basic local exchange services to customers who reside in an area of Embarq’s local service territory in which voice service is not available from any provider other than Embarq.
Please identify Embarq’s expenditures each year from 2004-2008 and 2009 year to date, for extending outside plant used to provide basic local exchange services to customers who reside in an area of Embarq’s local service territory in which voice service is not available from any provider other than Embarq.


1.
Parties’ positions


AT&T indicated that it is anticipating, in these questions, arguments that have previously been made by Embarq PA that it should receive additional universal service funding due to carrier of last resort obligations if its access rates are reduced.  AT&T asserted that its questions are targeted to elicit a quantification of those costs to rebut any Embarq PA claims in that regard.  It contended that the questions do not require an unreasonable investigation and if Embarq PA does not have the expense information, it should state that in the response.  To the extent Embarq PA refuses to provide responses to these questions, it should be precluded from making any arguments related to its carrier of last resort obligations, according to AT&T.  AT&T further stated that the PTA did not object to these same questions.


Embarq PA responded that AT&T’s questions were premature as Embarq PA had not yet filed its testimony and AT&T does not have a right to circumvent the procedural schedule with discovery as to “potential claims.”  Embarq PA acknowledged that, in fact, it may raise carrier of last resort obligations in any testimony to be submitted in this case.  Embarq PA further claimed that AT&T’s questions would require the making of an unreasonable investigation and involve total speculation as to where customers with no voice service options were located.

2.
ALJ ruling


The Commission’s discovery regulations at 52 Pa. Code §5.331(b) state that parties shall initiate discovery as early in the proceedings as reasonably possible and the right to discovery commences when a complaint or adverse pleading is filed.  The RLECs, including Embarq PA, filed an Answer to the AT&T Complaints on April 30, 2009 which disputed AT&T’s allegations and Embarq PA has specifically asserted that any access rate reductions must be revenue neutral.  See, Petition Requesting Interlocutory Review and Answer to Material Questions.  There is no regulatory prohibition on the anticipation of parties’ positions and discovery is specifically permissible as to documents prepared in anticipation of litigation or hearing, with some limitations.  52 Pa. Code §§5.323(a) and 5.341(c).  Accordingly, Embarq PA’s objections as to prematurity are overruled.


I agree that the propounded discovery will require that Embarq PA provide the assumptions it made in the responses but I am not convinced that the responses require an unreasonably burdensome study.  For reasons previously stated, the information will be required for the years 2005-2008 and, as updated responses are required under 52 Pa. Code §5.332, the expenditure information should be provided up to the present time if reasonably possible.  All responses are due no later than July 28, 2009.
ATT-EQ 1-37 and ATT-PTA-1-37

Did Embarq (or the PTA) support or in any way lobby for inclusion of Section 3017(a) in Act 183, subsequently codified at 66 Pa. C.S. §3017(a)?  Provide any and all documents that were provided to any member of the Legislature or Legislative staff members regarding a requirement that access reductions be revenue neutral.  


1.
Parties’ positions


AT&T stated that both PTA and Embarq PA objected to this question.  Embarq PA objected on the basis of relevance and the making of an unreasonable investigation and study.  PTA objected on the basis of relevance, as well as a claim that the request was overbroad and burdensome.


In response to the objections, AT&T highlighted various positions of PTA and Embarq PA taken in pleadings concerning revenue neutral compliance with 66 Pa. C.S. §3017(a), and argued its right to obtain discovery as to lobbying efforts concerning inclusion of this provision in the statute.  AT&T contended that its question could uncover inconsistent positions taken by these parties as part of their advocacy, such as statements that customers would not be harmed by a revenue neutral requirement, in direct contrast to the positions taken in this proceeding.   


Embarq PA responded that the requested information, which inquires into how Section 3017(a) came into effect, was not relevant as the law is the law.  It further stated that AT&T participated in the legislative process and that public statements made by participants were readily available to AT&T.  Finally, Embarq PA asserted that responding to the question would require an unreasonable investigation and study, given the expedited nature of the proceeding and broad scope of the discovery question.



PTA responded that the requested information was irrelevant, outside the scope of this proceeding, overbroad, annoying, oppressive, and required an unreasonable investigation.



2.
ALJ ruling 


I agree with Embarq PA and PTA that the requested information is not relevant and therefore is outside the scope of discovery.  52 Pa. Code §5.321(c).  It is irrelevant whether or not PTA and/or Embarq PA lobbied on behalf of passage of Section 3017(a) of the Public Utility Code as that provision is now law and must be applied.

III.
ORDERING PARAGRAPHS



THEREFORE,


IT IS ORDERED:



1.
That AT&T’s Motion to Dismiss Objections of the Pennsylvania Telephone Association and the United Telephone Company of Pennsylvania d/b/a Embarq and to Compel Answers is granted, in part, and denied, in part, consistent with the discussion in this Order.



2.
That the Pennsylvania Telephone Association shall provide full and complete responses, to the extent it has not already done so, to the following interrogatories, for the years 2005-2008, updated as required by 52 Pa. Code §5.332, and consistent with this Order:  ATT-PTA-1-1 through ATT-PTA-1-3, ATT-PTA-1-5 through ATT-PTA-1-8, ATT-PTA-1-13, ATT-PTA-1-14, and ATT-PTA-1-26. 


3.
That Embarq PA shall provide full and complete responses, to the extent they have not already done so, to the following interrogatories, for the years 2005-2008, updated as required by 52 Pa. Code §5.332, and consistent with this Order:  ATT-EQ 1-1 through ATT-EQ 1-3, ATT-EQ 1-5 through ATT-EQ 1-7, ATT-EQ 1-13, ATT-EQ 1-14, and ATT-EQ 1-27 through ATT-EQ 1-30.


4.
That Embarq PA shall also provide full and complete responses, to the extent they have not already done so, to the following interrogatories, updated as required by 52 Pa. Code §5.332, and consistent with this Order:  ATT-EQ 1-18, ATT-EQ 1-22, and 

ATT-EQ 1-25.  



5.
That all discovery responses that are compelled pursuant to this Order must be provided in-hand, no later than close of business (4:30 p.m.) on Tuesday, July 28, 2009.
Dated:  July 21, 2009




___________________________________








Kandace F. Melillo
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	� 	I note that PTA and Embarq PA’s Petition Requesting Interlocutory Review and Answer to Material Questions is currently on the Commission’s Public Meeting agenda for July 23, 2009.


	� 	This should not be interpreted as a ruling that parties are always entitled to discovery responses extending back to the year when rates were last established.  In some cases, utilities may “stay-out” for a decade or longer between base rate cases and information from that time period may not only be unavailable but of questionable relevance due to staleness of the data.   


	�	PTA had in excess of fifteen (15) months notice that federal USF data for each member company would likely be requested and therefore cannot be heard to complain about any burden of production.  I assume that, as AT&T has sought the information in the instant proceeding, it was not previously supplied in ALJ Colwell’s proceeding.
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