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ORDER
BY THE COMMISSION:


Before the Commission is the Petition of PPL Sustainable Energy Fund d/b/a the Sustainable Energy Fund of Central Eastern Pennsylvania (“SEF”) for Approval of Removal of a Member of the Board of Directors (“Petition for Approval”) , namely board member, Robert J. Davis (“Mr. Davis”).   Article III, Section 9 of the By-laws of the SEF provides that the Commission may remove a Director for cause on its own motion or upon a motion from the SEF that is subsequently approved by the Commission.
  


The Petition for Approval was served on the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the Office of Trial Staff (OTS), and on Board member, Robert J. Davis.  No parties filed an Answer.
BACKGROUND

The SEF was established under the terms of the PPL Electric Utilities, Inc. restructuring settlement.  Application of Pennsylvania Power and Light Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al., Docket No. R-000973954 Order entered August 27, 1998 (“PPL Restructuring Settlement”).  The purpose of the SEF is to promote the development of and use of renewable and clean energy technologies, energy conservation and energy efficiency and sustainable energy enterprises.

The Commission approved the appointment of Mr. Davis as a replacement board member on September 28, 2006 to fill an open term expiring in June of 2007.
  On October 25, 2007, the SEF appointed Mr. Davis to the Board of Directors for a full three year term from July 1, 2007 until June 30, 2010.  


On January 28, 2009, the Board of Directors of the SEF, after giving Mr. Davis an opportunity to resign, approved a resolution to request the Commission to remove Mr. Davis as a member of the SEF’s Board of Directors.
  Pending the Commission’s approval, the SEF temporarily removed Mr. Davis from all the SEF Board Committees and from his position of Vice Chair of the SEF.  The Petition for Approval states that the basis of the Board of Directors action was Mr. Davis’ violation of SEF’s Conflict of Interest Policy, his breach of SEF’s Confidentiality Policy, and his failure to maintain the duty of loyalty to the SEF by not avoiding conflicts of interest or otherwise failing to disclose conflicts of interest to the SEF and by not serving the interest of the SEF above himself or the interests of other persons.   Additionally, Scott Paterno, a member of the Board of Directors, and Chairman of the SEF’s Human Resources Committee, prepared a memorandum of Mr. Davis’ violations which was presented to the Board of Directors at the January 28, 2009 meeting.  This memorandum was attached to the Petition for Approval as Appendix 1.  The SEF asserts in its Petition for Approval that sufficient grounds exist for the Commission to approve the removal of Mr. Davis from the SEF’s Board of Directors.  
DISCUSSION
Introduction

The SEF’s Petition for Approval contains allegations that Mr. Davis improperly communicated confidential information to an applicant for a loan with SEF.  In its Petition, SEF also alleges that Mr. Davis had a business relationship or a potential business relationship with this loan applicant that Mr. Davis failed to properly disclose to the Board of Directors.
History

When an entity requests funding from the SEF, the SEF considers the requests under its Program Related Investment Program (“PRI Program”).  The SEF staff evaluates these requests both technically and financially and makes a recommendation on the merits of the requests to the PRI Committee of the Board of Directors.  


On May 12, 2008, CBA Environmental Services, Inc. (CBA) submitted a request for funding through the PRI Program of the SEF.  On May 15, 2008, the SEF advised CBA that its proposed project was precluded from consideration for financing from the SEF because of its start-up nature. 
On October 23, 2008, Mr. Davis e-mailed Andrew Stein, Chairman of SEF’s Board of Directors, regarding a potential second application from CBA, indicating that he would be “more than happy” to pass certain information along to CBA’s owner concerning a list of questions or suggestions for an upcoming PRI application by CBA.   See Petition for Approval, Appendix 1, Exhibit C.  In response to this e-mail, Mr. Stein e-mailed Mr. Davis on October 29, 2008, asking, among other questions, for Mr. Davis to explain his relationship with CBA.  On October 29, 2008, Mr. Davis responded to Mr. Stein’s e-mail; however, Mr. Davis did not explain his relationship with CBA as requested.  Rather, he answered Mr. Stein’s other questions, expressing knowledge of the technology process of CBA, the timing of a CBA PRI application, the amount of this application, and CBA’s flexibility regarding financing.  See Petition for Approval, Appendix 1, Exhibit B.  
On November 12, 2008, CBA submitted a second application for funding through the PRI Program of the SEF.  On December 2, 2008, Mr. Davis e-mailed Mr. Stein asking for the status of CBA’s PRI Program application.  In this e-mail, Mr. Davis also indicated that he was considering “coming in” the following week to listen to the discussion in the PRI Program Committee meeting.  See Petition for Approval Appendix I, Exhibit D.


On December 5, 2008, CBA’s PRI Program application was removed from the PRI Program Committee’s agenda.  


On December 12, 2008, at the SEF Human Resource Committee meeting, the SEF provided Mr. Davis with the opportunity to address the SEF’s concerns regarding Mr. Davis’ relationship with CBA and provided him with the opportunity to resign.  On December 16, 2008, the Board of Directors of the SEF spoke to Mr. Davis and issued a letter to his attention requesting a written response concerning Mr. Davis’ actions and why those actions did not constitute a failure to disclose potential conflicts of interest and the disclosure of confidential information.  Mr. Davis did not respond to these requests.  
On January 16, 2009, Scott Paterno, Chairman of the Human Resource Committee of the SEF prepared a memorandum to Andrew Stein, Chairman of the Board summarizing Mr. Davis’ violations.  Mr. Paterno’s memorandum concluded that Mr. Davis failed to disclose his relationship with an entity requesting funding from the SEF, provided confidential information to third parties in violation of the mission of the SEF, the by-laws governing the SEF, and his duty of confidentiality and duty of disclosure.  In his memorandum, Mr. Paterno recommended that in the event that Mr. Davis was unwilling to resign from the Board of Directors, that the Board of Directors request that the Commission remove Mr. Davis from the Board.
On January 28, 2009, the Board of Directors of the SEF, after giving Mr. Davis the opportunity to resign, voted 6-0 to temporarily remove Mr. Davis from the SEF’s Board of Directors pending approval by the Commission.

In its Petition for Approval, the SEF advises that it believes Mr. Davis was involved with CBA prior to its submittal of its second application.  Mr. Davis was not at this time and was never previously a member of the PRI Committee of the Board of Directors of the SEF. Mr. Davis did not disclose his relationship with CBA or any other potential conflict of interest to the SEF.
The SEF further states that it believes and avers that Mr. Davis had incorrectly informed CBA’s owner that he could obtain a loan for $1 million from the SEF at a 4% interest rate.  No one from the SEF had any conversations with CBA’s owner or his employees or agents concerning interest rates and a 4% interest rate for a start-up company would not be suggested.  The Petition for Approval also states that in addition to e-mailing Mr. Stein regarding the PRI Program status of the CBA application, Mr. Davis sought additional information from SEF’s President regarding the approval process for CBA.  

The SEF reports that it believes Mr. Davis wrote an application for CBA to request funding from the Pennsylvania Energy Development Authority (“PEDA”) that was submitted on or around June 20, 2008.  
The Petition for Approval states that on December 8, 2008, CBA’s owner contacted SEF’s President, stating that he had spoken directly with Mr. Davis concerning CBA’s application pending with the SEF, that Mr. Davis had recently performed work for CBA, and that he was told of SEF’s PRI Program Committee’s agenda relating to CBA’s application for funding. The SEF board members believe that Mr. Davis informed CBA’s owner that CBA’s application was removed from the PRI Program Committee agenda.  Mr. Davis was aware of the status after having specifically inquired about the status in his e-mail of December 2, 2008. 
The Petition for Approval also states that CBA’s owner had demanded an explanation from SEF’s President as to why his company’s application had been removed from the agenda, a fact of which CBA’s owner should never have been made aware prior to the conclusion of the PRI Program Committee meeting.
Analysis
Mr. Davis as a member of a Board of Directors of the SEF, a nonprofit corporation, owes a fiduciary duty to the SEF.  The fiduciary duty of a director is defined pursuant to Pennsylvania Nonprofit corporate law, at 15 Pa.C.S. § 5712, where a director, 
shall stand in a fiduciary relation to the corporation and shall perform his duties as a director, including his duties as a member of any committee of the board upon which he may serve, in good faith, in a manner he reasonably believes to be in the best interests of the corporation and with such care, including reasonable inquiry, skill and diligence, as a person of ordinary prudence would use under similar circumstances.  . . . 

Mr. Davis’ actions as indicated above in failing to disclose his relationship to CBA and in disclosing confidential information regarding CBA’s request for funding violated the duties of a nonprofit corporate director when Mr. Davis placed his potential interests above those of the SEF.

Mr. Davis signed SEF’s Conflict of Interest Policy statement on December 5, 2006, as was required by each member of SEF’s Board of Directors.   See Petition for Approval, Exhibit A.  The SEF’s Conflict of Interest Policy states that, 

Article II – Definitions

1.  “Interested Person” shall mean any director, officer, or member of a committee with board delegated powers who has a direct or indirect Financial Interest.  . . .  
3.  “Financial Interest” shall mean the following:

a) An ownership or investment interest in any entity with which the Fund has an existing or potential transaction or arrangement, or

b) A compensation arrangement with the Fund or with any entity or individual with which the Fund has an actual or potential transaction or arrangement, or

c) A potential ownership or investment interest or business relationship in, or compensation arrangement with, any entity or individual with which the Fund is negotiating a transaction or arrangement, or

d) A relationship with any other person or entity, including without limitation, a non-profit entity, which may reap a potential pecuniary or non-pecuniary benefit based upon the Fund negotiating and/or consummating a transaction or arrangement with such person or entity.
Article III of the Conflict of Interest Policy statement further provides: 

1.  In connection with any actual or possible situation in which an Interested Person may have a Financial Interest or has received Compensation from the person or entity with which the Fund is proposing to conduct business, such person must disclose the existence of his or her Financial Interest and/or Compensation and all pertinent and material facts to the Board of Directors and members of committees with board-delegated powers considering the proposed transaction or arrangement.
2. In the case of an Interested Person having a Financial Interest:  

a) The Interested Person may make a presentation at the board or committee meeting, but after such presentation, he or she shall at the request of the chairman, leave the meeting during the discussion of, and the vote on, the transaction or arrangement.  . . .
3. In the case of a person who received Compensation, such person shall not participate in the discussion or voting on any matter related to the person or entity that has paid the Compensation.
CBA is an entity under Article II of SEF’s Conflict of Interest Policy statement with which the SEF has an existing or potential transaction arrangement as evidenced by CBA’s application for funding with the PRI Program committee of the SEF.

Mr. Davis as a member of the Board of Directors of the SEF is an “Interested Person” as defined in Article II of SEF’s Conflict of Interest Policy.  Mr. Davis appears to have had a compensation arrangement or a potential ownership or compensation arrangement with CBA as evidenced by his authorship of CBA’s application for funding to PEDA, as well as Mr. Davis’ repeated requests to the SEF members and staff for information regarding the status of CBA’s funding request to the SEF.  This compensation arrangement or potential compensation arrangement shows a “Financial Interest” as defined in Article II of SEF’s Conflict of Interest Policy.   
Article III of SEF’s Conflict of Interest Policy statement provides that an Interested Person having a Financial Interest must disclose the existence of his or her Financial Interest to the Board of Directors and member of all committees.  Mr. Davis failed to disclose his actual or possible financial interest in CBA to the SEF as required pursuant to Article III of the Conflict of Interest Policy statement.  The SEF specifically requested this information in writing from Mr. Davis orally, by e-mail and by formal letter with no response from Mr. Davis regarding his relationship with CBA.  
Mr. Davis failed to disclose to the SEF at any time that he had written a PEDA application for funding for CBA.  Mr. Davis should have disclosed his relationship with CBA to the SEF immediately upon learning that CBA had applied for funding from the SEF.  Regardless of whether Mr. Davis received compensation or other benefits from CBA, Mr. Davis should have disclosed his relationship to the SEF immediately upon learning of CBA’s request for funding to the SEF.  Mr. Davis’ failure to disclose this information to the SEF violates the SEF’s Conflict of Interest Policy Statement.
Mr. Davis also violated SEF’s Conflict of Interest Policy Statement at Article VI by disclosing confidential and proprietary information.  Article VI provides, “each board of director covenants and agrees that he/she will not disclose any proprietary information of any nature of the Fund (or any proprietary information of another person or entity which is in possession of the Fund) to which he/she became exposed, had access or became familiar, …”  Mr. Davis clearly violated this Article by advising CBA of the PRI Program approval status before this information was disclosed by the SEF at the conclusion of the PRI Program meeting.
Article VIII of the By-Laws of the SEF (regarding Conflict of Interest) states as follows,
No director, or any business in which a director or his or her immediate family serves as staff, officer, owner or director, shall transact any business of any kind with the Fund unless the following two conditions have occurred:

(a) The director has notified the other directors in writing, or at a meeting of the Board of Directors, of his or her potential business or personal interest in the transaction; and,

(b) The director abstains from any Board discussion and/or vote regarding such transaction. 
Mr. Davis also appears to have violated Article VIII of the By-Laws by failing to notify the other directors in writing of his interest or potential business interest in CBA, an entity that had applied to the PRI Program Committee of the SEF for funding.

Article III, Section 9 of the By-laws of the SEF (regarding Vacancies and Removal)  states as follows, 

. . . [t]he PUC may remove a Director for cause on its own motion or upon a motion from the Fund that is subsequently approved by the PUC.

The causes for removal of a Director include:  (i) a violation of the Fund’s Code of Conduct or of PUC Orders, regulations, or rules; (ii) the failure of the Director to attend or participate in three consecutive Board meetings and/or committee meetings, absent extenuating circumstances satisfactory to the Board; (iii) appropriately documented proof of failure to provide sufficient Representation, Skills or Contribution, as defined in subsection 2, above; and (iv) any other action or inaction warranting removal to protect the public interest.  


The Fund motion for removal of a Director must clearly identify the cause for the request for removal and must be approved at a Board meeting with a quorum of at least two-thirds of the sitting Board and the affirmative vote of at least two-thirds of the Directors attending the Board meeting. 
Upon receipt of the PUC Order approving the removal of a Director, the Fund Chairman will notify the Human Resource Committee and direct them to begin the nominations process for a new Director;  

Pursuant to Article III of the By-laws of the SEF, the SEF has filed its Petition for Approval with the Commission requesting removal of Mr. Davis as a Director of the SEF.  The Petition for Approval clearly identifies the causes for the request for removal as Mr. Davis’ violation of the SEF’s Conflict of Interest Policy, his breach of the SEF’s Confidentiality Policy, and his failure to maintain the duty of loyalty to the SEF by not avoiding conflicts of interest or otherwise failing to disclose conflicts of interest to the SEF and by not serving the interest of the SEF above himself or the interests of other persons.  At a Board meeting of the SEF, the Board of Directors, after giving Mr. Davis the opportunity to resign, voted 6-0 to temporarily remove Mr. Davis from the SEF’s Board of Directors pending approval by the Commission.

CONCLUSION

The Petition of PPL Sustainable Energy Fund d/b/a Sustainable Energy Fund of Central Eastern Pennsylvania for Approval of Removal of a Member of the Board of Directors is unopposed.  The SEF has established a prima facie case that the allegations have not been rebutted or challenged in any manner.  Mr. Davis has violated SEF’s Conflict of Interest Policy, the By-laws of the SEF, and violated his fiduciary duty as a director of the SEF.  We find sufficient cause that Mr. Davis should be removed as a Director of the SEF.  THEREFORE,


IT IS ORDERED:
1.  That the Petition of PPL Sustainable Energy Fund d/b/a the Sustainable Energy Fund of Central Eastern Pennsylvania for Approval of Removal of a Member of the Board of Directors is approved.

2. Robert J. Davis is removed from the Board of Directors of the PPL Sustainable Energy Fund d/b/a the Sustainable Energy Fund of Central Eastern Pennsylvania.

3. The Secretary shall serve a copy of this Order on the SEF and Mr. Davis.
4. The Secretary shall close this file.
[image: image1.emf]
BY THE COMMISSION
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  July 23, 2009
ORDER ENTERED:  July 27, 2009
� Re: Sustainable Energy Fund of Central Eastern Pennsylvania seeking approval of multiple amendments to its bylaws, Docket No. M-000031715F0003, Order Entered December 2, 2005.


� Request for Approval of Robert Davis and Andrew Stein to the Board of Directors of the PPL Sustainable Energy Fund of Central Eastern Pennsylvania, Docket No.M-00031715F003 (September 28, 2006).


� Article III, Section 2 of the By-laws of the SEF (regarding Composition of the Board of Directors) states that, “the Board of Directors shall consist of seven directors.”  Article III, Section 9 of the By-Laws (regarding Vacancies and Removal) states that the Fund motion for removal of a Board of Director, “must be approved at a Board meeting with a quorum of at least two-thirds of the sitting Board and the affirmative vote of at last two-thirds of the Directors attending the Board meeting.”  The 6-0 vote of the Board of Directors in favor of removing Mr. Davis as a Director represents the quorum required.   
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