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MOTION OF CHAIRMAN JAMES H. CAWLEY


Before us is the recommendation disposing of the Joint Motion of the Pennsylvania Telephone Association (PTA), the Office of Consumer Advocate (OCA), and The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (Embarq PA) in the pending Intrastate Access Charge Investigation at Docket No. I-00040105.  In a related matter, we are also considering the recommendation that disposes of the Material Questions that have been properly raised in the AT&T Communications of Pennsylvania, LLC et al. v. Armstrong Telephone Company – Pennsylvania, et al. at Docket No. C-2009-2098380 et al. (AT&T Complaint).  Although I believe that the recommendation regarding the disposition of the Material Questions in the pending AT&T Complaint should be adopted, the interrelated nature of the AT&T Complaint and the Intrastate Access Charge Investigation requires additional Commission guidance on how these cases should proceed.
A.  Summary Background

The Commission has repeatedly stayed the examination of the intrastate carrier access charges of rural incumbent local exchange carriers (ILECs) in the context of its Intrastate Access Charge Investigation for valid reasons.
  These reasons were partially based on the parallel initiatives of the Federal Communications Commission (FCC) on intercarrier compensation reform at the national level, and their potential interaction with intrastate carrier access charges and basic telephone service retail rates under Chapter 30 of the Public Utility Code.
  With its April 24, 2008 Order in the Intrastate Access Charge Investigation the Commission directed the limited reopening of that proceeding and referred the examination of certain issues to the Office of Administrative Law Judge (OALJ).
  ALJ Susan Colwell, who has presided over that phase of the proceeding, will be delivering her Recommended Decision (R.D.) in the very near future.

During the intervening time frame, we have not seen any substantial resolution of inter​carrier compensation issues by the FCC on the national level.  The latest FCC proposals on national intercarrier compensation and federal universal service fund (USF) reform were put forward in November 2008.
  However, the FCC still must take substantive action, and it is unclear whether the FCC will appropriately prioritize the area of intercarrier compensation and federal USF reform for ultimate resolution any time soon.
B.  Need for Action

This Commission, unlike what has occurred in many other states, has proceeded with numerous intrastate carrier access charge reforms and the institution of a Pennsylvania-specific USF.  However, ongoing proceedings both before the Commission and the Pennsylvania Commonwealth Court
 have provided serious indications that, in the absence of substantive FCC actions in the areas of national intercarrier compensation reform and the federal USF, this Commission may need to again undertake the initiative of reexamining the area of intrastate carrier access charges for the rural ILECs.  The AT&T Complaint underlines the need for such action.

I am in full agreement with the recommendation that the AT&T Complaint should be consolidated with the rural ILEC access charge Investigation at Docket No. I-00040105.  However, following such consolidation, moving forward with this Investigation can no longer be stayed or otherwise postponed.  Because of the complexity of the issues involved, their reasonable examination and the development of an adequate evidentiary record cannot occur in less than a year.  Thus, the ALJ who will be assigned to preside over this consolidated proceeding and the participating parties should have the time period of twelve (12) months to develop an adequate evidentiary record and issue the appropriate R.D.  Issues that have already been litigated during the limited reopening of this Investigation and that are subject to the forthcoming R.D. from ALJ Colwell do not need to be relitigated unless extraordinary circumstances mandate that such issues be reexamined (e.g., during the pendency of the Investigation the FCC takes substantive action addressing the areas of national intercarrier compensation and federal USF reform that materially affects the issues that have already been adjudicated before ALJ Colwell at Docket No. I-00040105).

THEREFORE, I move that:
1. The recommendation at Docket No. C-2009-2098380 et al. consolidating the AT&T Complaint at Docket No. C‑2009‑2098380 et al. with the Intrastate Access Charge Investigation at Docket No. I‑00040105 be adopted.
2. The consolidated proceeding should move forward and be adjudicated within twelve (12) months of the entry date of the appropriate Order.
3. The consolidated proceeding be assigned to the Office of Administrative Law Judge for the development of the appropriate evidentiary record and the issuance of a Recommended Decision within twelve (12) months following the formal entry of an appropriate Order in this stage of the proceeding.

4. The issues already adjudicated before Administrative Law Judge Susan Colwell during the limited reopening of the Intrastate Access Charge Investigation at Docket No. I‑00040105 not be relitigated absent extraordinary circumstances.

5. The Law Bureau prepare the appropriate Order lifting the stay in the Intrastate Access Charge Investigation at Docket No. I‑00040105 consistent with this Motion.
DATED:  July 23, 2009





     James H. Cawley










Chairman
� See generally Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket No. I-00040105, Order entered August 30, 2005, Order entered November 16, 2006.


� In re Developing a Unified Intercarrier Compensation Regime (FCC March 3, 2005), CC Docket No. 01-92, Further Notice of Proposed Rulemaking, FCC 05-33 (Unified Intercarrier Compensation).  See also 66 Pa. C.S. § 3017(a).


� Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund et al., Docket No. I-00040105 et al., Order entered April 24, 2008, and Order entered September 25, 2008.


� In re High-Cost Universal Service Support et al., (FCC November 5, 2008), WC Docket No. 05-337 et al., Order on Remand and Report and Order and Further Notice of Proposed Rulemaking, FCC 08-262.


� Buffalo Valley Tel. Co. et al. v. Pa. Pub. Util. Comm’n, No. 847 C.D. 2008 (Pa. Cmwlth) case pending; Popowsky v. Pa. Pub. Util. Comm’n, No. 940 C.D. 2008 (Pa. Cmwlth.) case pending.
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