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ORDER DENYING PRELIMINARY OBJECTIONS AND
MOTION FOR CONSOLIDATION OR STAY

I.
BACKGROUND


On March 19, 2009, AT&T Communications of Pennsylvania, LLC (AT&T PA), TCG New Jersey, Inc. (TCG NJ) and TCG Pittsburgh, Inc. (TCG) (collectively AT&T or Complainants) each filed individual complaints (AT&T Complaints or Complaints) with the Pennsylvania Public Utility Commission (Commission) against thirty two (32) Pennsylvania rural incumbent local exchange carriers (RLECs or Respondents) for a total of ninety-six (96) complaints.  The AT&T Complaints, which were filed pursuant to 52 Pa Code §5.21 and 66 Pa. C.S. §§701 and 1309, involved alleged intrastate access charge violations of 66 Pa. C.S. §§1301 and 3011(3), (4), (5), (8) and (9).  As relief, AT&T requested that the RLECs be required to reduce intrastate access rates to levels which correspond, both in rate levels and in rate structure, to the rates each company assesses for interstate switched access.  


On April 16, 2009, Chief Administrative Law Judge (CALJ) Veronica A. Smith issued an Order which consolidated the thirty-two (32) complaints filed by each of the three individual Complainants (AT&T PA, TCG NJ, and TCG) into three (3) lead complaint dockets.  All ninety-six (96) of the individual complaints that were consolidated into three (3) dockets were set forth by CALJ Smith in an Addendum, attached to the Order.


On April 24, 2009, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement in these consolidated proceedings.



On April 30, 2009, the RLECs, represented by the Pennsylvania Telephone Association (PTA), filed identical Answers to each of the ninety-six (96) Complaints.  In their Answers, Respondents denied the material allegations and contended that AT&T was attempting to end run the Commission’s pending generic access charge investigation at Docket No. I-00040105 that was currently stayed.  They further argued that the pending investigation was the appropriate forum for deciding access charge issues.


Also on April 30, 2009, PTA filed Preliminary Objections and Motion for Stay or Consolidation, which was supplemented with a Notice to Plead on May 1, 2009. 


On May 5, 2009, Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively Sprint) filed a Petition for Intervention.



On May 12, 2009, the Office of Trial Staff (OTS) filed a Notice of Appearance in these consolidated proceedings.



On May 13, 2009, AT&T filed an Answer of Complainants to Preliminary Objections and Motion for Stay or Consolidation on behalf of the Pennsylvania Telephone Association (AT&T Answer).


On May 20, 2009, Sprint filed a pleading entitled “Opposition to PTA Preliminary Objections and Motion for Stay or Consolidation.”  In its pleading, Sprint supported the AT&T Answer, but also raised an additional legal issue concerning the retroactivity under 66 Pa. C.S. §1309 of any ultimate reduction in access rates to December 19, 2009 (nine months from the filing date of the AT&T Complaints). 


By Initial Prehearing Conference Notice dated June 12, 2009, the parties were informed that I had been assigned to preside in this matter.  An Initial Prehearing Conference has been scheduled for Thursday, July 23, 2009, at 10 a.m., in Hearing Room #2, Commonwealth Keystone Building, Harrisburg, PA.


On June 19, 2009, I issued an Order which granted Sprint’s unopposed intervention in these matters.


As the time for filing responses to the PTA Preliminary Objections and Motions, filed on April 30, 2009, has now expired, these matters are ready for a ruling.
II.
DISCUSSION
A.
Preliminary Objections


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  


As pointed out by AT&T, a preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaints are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).  Also, preliminary objections are not an appropriate vehicle for resolving disputed factual issues.


The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.


The PTA’s Preliminary Objections cited to 52 Pa. Code §§5.101(a)(2) and (a)(6) as grounds for preliminary dismissal.  However, PTA’s principal argument with respect to 52 Pa. Code §5.101(a)(2) is that, in its view, AT&T had failed to state a cause of action upon which relief can be granted by the Commission.  This constitutes an allegation of legal insufficiency, pursuant to 52 Pa. Code §5.101(a)(4), also known as a demurrer to the Complaints.  See, Pa. Rules of Civil Procedure 1028(a)(4).  Each of PTA’s grounds for dismissal will be addressed separately below.

1.
Alleged legal insufficiency


In support of its requested demurrer, PTA argued that:  (1) Commission oversight of the “justness and reasonableness” of RLEC existing access rates is limited, under Section 3015(g) of the Public Utility Code (Code), 66 Pa. C.S. §3015(g), to determining whether the rates are in compliance with the RLEC’s approved Chapter 30 Plan, and AT&T failed to allege noncompliance; (2) the factual averments that were made, even if true, do not set forth a violation of any statute, Commission regulation or Order; and (3) alleged policy violations, even if contained in a statute, are insufficient to constitute a cause of action.


a.
Limitations on Commission rate oversight


According to PTA, its members’ Chapter 30 Plans commonly include language which limits complaints against existing rates under Section 1309 of the Code, 66 Pa. C.S. §1309, exclusively to allegations of Plan noncompliance, and a complaint against existing rates will be sustained only for noncompliance with the Plan.  PTA observed that the AT&T Complaints did not allege any rate noncompliance and therefore failed to set forth a basis for relief.  In addition, PTA averred that, while the Commission has been granted broad powers to regulate public utility service and rates under traditional regulation, its broad powers had been legislatively constrained under Act 183 (specifically by 66 Pa. C.S. §3015(g)).  Section 3015(g) of the Code, 66 Pa. C.S. §3015(g), states as follows:
Nothing in this chapter [Chapter 30] shall be construed to limit the requirement of section 1301 (relating to rates to be just and reasonable) that rates shall be just and reasonable.  The annual rate change limitations set forth in a local exchange telecommunications company’s effective commission-approved alternative form of regulation plan or any other commission-approved annual rate change limitation shall remain applicable and shall be deemed just and reasonable under section 1301.


PTA focused upon the second sentence in Section 3015(g) and interpreted this provision as meaning that any rate in compliance with the Plan was automatically just and reasonable and beyond the Commission’s power of review.



In response, AT&T challenged PTA’s statutory interpretation argument concerning the conclusiveness of Chapter 30 Plan rates, contending that circumstances can change and that a Plan does not abrogate the Commission’s statutory obligation to review the reasonableness of existing noncompetitive rates.  AT&T noted that the first sentence of Section 3015(g) expressly retained Commission rate oversight under Section 1301 of the Code, and also that Section 3015(e) of the Code specifically retained Commission authority to ensure that the RLECs do not make or impose unreasonable preferences, discriminations or classifications for protected and other noncompetitive services.  Furthermore, AT&T asserted that Section 3019(h) of the Code reserved the Commission’s authority under Section 1301 (relating to the justness and reasonableness of rates), Section 1304 (relating to discrimination in rates) and Section 1309 (relating to rates fixed on complaint), notwithstanding any Plan language to the contrary. 


I have considered the parties’ arguments and disagree with PTA that the alleged commonly included Plan language (concerning restrictions on Section 1309 complaints), in light of Section 3015(g), somehow constrains the Commission’s rate authority.  I note that the Commission apparently does not subscribe to this position, as indicated in its Advance Form Brief in Buffalo Valley Telephone Company et al. v. Pa. P.U.C. (No. 847 C.D. 2008) and Popowsky v. Pa. P.U.C. (No. 940 C.D. 2008), pages 25-27.  Therein, the Commission interpreted the second sentence of Section 3015(g) of the Code as not limiting its authority over rate proposals to a determination of whether rate changes comply with the applicable Chapter 30 plan.  As stated by the Commission, the effect of Section 3015(g) is to preserve Commission authority, not limit it.  Otherwise, those sections of Act 183 (such as the first sentence of Section 3015(g) and Section 3019(h)) which expressly preserve the Commission’s authority under Section 1301 (concerning the “just and reasonable” rate requirement), would be read out of the statute, contrary to principles of statutory construction in 1 Pa. C.S. §1921.


Indeed, the Legislature clearly dispelled any notion that Chapter 30 plan language supersedes the Commission’s rate review authority under Sections 1301 and 1309 of the Code, when it enacted Section 3019(h).  That provision, in no uncertain terms, states that the plan’s terms shall supersede conflicting provisions of the Public Utility Code, other than Sections 1301 (relating to rates to be just and reasonable, 1302 (relating to tariffs; filing and inspection), 1303 (relating to adherence to tariffs), 1304 (relating to discrimination in rates), 1305 (relating to advance payment of rates; interest on deposits), 1309 (relating to rates fixed on complaint; investigation of costs of production) and 1312 (relating to refunds).  Under principles of statutory construction,

the letter of the statute is not to be disregarded when, as in the instant case, the words are clear and free from all ambiguity.  1 Pa. C.S. §1921(b).


Accordingly, PTA’s argument that a demurrer should be granted due to AT&T’s failure to allege noncompliance with Chapter 30 plans is rejected.


b.
Insufficient factual allegations


PTA further contended that AT&T had made three factual assertions in support of relief as follows:  (1) intrastate switched access rates are higher than interstate switched access rates; (2) access rates are applied to a different calling area for wireless carriers; and (3) it is the Commission’s policy to reduce access rates.  It asserted that, even if accepted as true, these allegations do not constitute a violation of any statute, Commission regulation or Order, and therefore the Complaints should be dismissed as a matter of law.



In response to AT&T’s allegation about federal vs. state access rate differentials, PTA argued that there is no legal requirement that intrastate rates mirror all components of their interstate counterpart.  It indicated that the Commission has previously directed companies to recalibrate the traffic-sensitive components of intrastate access rates to match the interstate component to avoid arbitrage.  However, according to PTA, the Commission has never ruled that this recalibration should be across the board and inclusive of non-traffic sensitive components.  It referenced Federal Communications Commission (FCC) policy, under which basic local service support was transitioned over time from access charges to subscriber line charges and universal service support mechanisms, and that AT&T was seeking to circumvent this deliberative, reasoned approach by filing its Complaints.


PTA further argued that claims of prejudicial application of access rates between AT&T and wireless carriers are the result of the FCC’s decision to define 

wireless carrier’s local calling area differently.  It contended that this was an issue strictly within the FCC’s purview and was not a matter for the Commission.


Finally, PTA contended that AT&T’s assertions about Commission policy violations were inaccurate and that the Commission has never ruled that access charges must be set at cost or reduced in any context other than a generic investigation. 


In response, AT&T presented a list of eighteen (18) facts alleged in the Complaints, all of which must be taken as true when evaluating PTA’s Preliminary Objections.  AT&T contended that these facts were more than sufficient to support the Complaint allegations that access rates are no longer just and reasonable, that access rates are harmful to consumers, and that they are discriminatory and anti-competitive.  It argued that the lack of any current interstate/intrastate access charge mirroring requirement was not determinative of whether an existing access rate was just and reasonable.  It responded to PTA’s claims of FCC involvement in this area by emphasizing the Commission’s jurisdiction to review the justness and reasonableness of intrastate access rates.  In addition, AT&T clarified that its requested relief was not that access rates be set at cost, as claimed by PTA, but that intrastate access charges be required to match, in rate level and rate structure, the RLEC’s interstate switched access rates.  
 

I have considered the parties’ positions and disagree with PTA’s claim that AT&T has failed to set forth facts to establish violations of statutes, Commission regulations or Orders.  AT&T is correct that, for purposes of ruling on preliminary objections, all of the listed eighteen (18) factual assertions as contained in the Complaints must be accepted as true.  These factual averments constitute allegations of unjust and unreasonable rates, in violation of 66 Pa. C.S. §1301.  As stated previously, the Commission’s authority to review the justness and reasonableness of protected service rates such as intrastate switched access rates has been preserved in Sections 3015(g), 3019(e), and 3019(h) of the Code.  See also, 66 Pa. C.S. §3012 (definition of “protected service”).  Also, AT&T has explained that its requested relief is not necessarily that access rates be set at cost.  Policy arguments in this regard can await further proceedings.



Accordingly, PTA’s argument that AT&T has failed to allege sufficient facts to constitute a violation of a statute which the Commission has jurisdiction to administer, or a Commission regulation or Order, is rejected.



c.
Alleged violations of policy contained in a statute
 

In support of its requested demurrer, PTA also contended that AT&T’s allegations of policy violations, even if contained in a statute, are insufficient to constitute a cause of action.  However, as I have ruled that Commission authority to review the justness and reasonableness of intrastate switched access rates under 66 Pa. C.S. §1301 has been preserved, and that AT&T has set forth sufficient facts to constitute violations of 66 Pa. C.S. §1301 with respect to these rates, it is unnecessary to decide at this time whether alleged violations of policy provisions constitute independent causes of action.



d.
Conclusion


For all of the above reasons, PTA’s Preliminary Objections on the basis of legal insufficiency of AT&T’s Complaints will be denied.

2.
Pendency of a prior proceeding 


In its second preliminary objection, PTA argued that AT&T’s requested relief (i.e., RLEC access charge reductions) is already the subject of a pending generic proceeding at Docket No. I-00040105 (Investigation Regarding Intrastate Access Charges and Intrastate Toll Rates of Rural Carriers and the Pennsylvania Universal Service Fund) or violates Pennsylvania law.  PTA’s claimed violation of Pennsylvania law is based upon AT&T’s reference to possible increases in RLEC efficiencies or product offerings to offset access revenue reductions.  PTA cited to 66 Pa. C.S. §3017(a) as requiring that access reductions not occur “except on a revenue neutral basis” and that efficiency and product offering increases do not equate to “revenue neutrality.”


AT&T responded that there is not currently an open and active case involving the PTA companies’ intrastate access rates.  It acknowledged the pending generic access charge investigation at Docket No. I-00040105
 but indicated that the Commission had stayed that case on three separate occasions, and has yet to determine whether to move forward at this time.  It averred that, unless and until the Commission re-starts the generic investigation and/or consolidates it with the instant Complaints, there is no basis for delaying Commission action.  In response to PTA’s claim that AT&T’s requested relief violates state law, AT&T explained persuasively that it was not attempting to limit whatever rights the RLECs have to offset access reductions with higher prices for other services.


I have considered the parties’ positions and conclude, with respect to PTA’s preliminary objection based on pendency of a prior proceeding, that it should be denied.  I note that the doctrine of lis pendens requires an identity of parties, issues, and requested relief, and that PTA has provided insufficient information to conclusively make that determination.  See, Hillgartner et al. v. Port Authority of Allegheny County et al., 936 A.2d 131 (Pa. Commw. 2007).  Also, the Commission has previously ruled that an existing generic investigation is insufficient to deny AT&T the right to bring a formal complaint against access charge rates.  AT&T Communications of PA, Inc. v. Verizon North Incorporated (AT&T v. VZN), Docket No. C-20027195, Opinion and Order entered December 24, 2002.   While I tend to agree with PTA that AT&T’s Complaints should be addressed as part of the pending RLEC access charge investigation, there are complicating factors, as noted below, which must first be addressed.

B.
Motion for Stay or Consolidation


If the AT&T Complaints are not dismissed or stayed, then PTA requested that they be consolidated with the generic investigation at Docket No. I-00040105 concerning RLEC access charges.  I have previously determined that PTA’s Preliminary Objections should be denied and that AT&T’s Complaints should not be preliminarily dismissed.  The question of consolidation should be addressed together with the request for stay.


PTA contended that consolidation should be granted as it serves absolutely no purpose to have two separate dockets, the subject of which is exactly the same.  PTA cited to AT&T v. VZN, supra, wherein the Commission consolidated an AT&T complaint similar to the one in the instant case with an ongoing Verizon access charge investigation.  In so doing, the Commission decided, in effect, that it would be imprudent “to permit AT&T’s Formal Complaint against Verizon North to proceed separately from the consolidated investigations established by our Global and Merger Orders.”  PTA observed that the Verizon access rate investigation has now been stayed, as has the RLEC access charge investigation, pending the outcome of the FCC’s Intercarrier Compensation case at CC Docket No. 01-92.  PTA requested a similar outcome in the instant case and noted that a further request for a stay of the RLEC access charge investigation was currently pending before the Commission upon the joint request of PTA, Embarq PA, and the Office of Consumer Advocate.



In response to PTA, AT&T stated that it could accept consolidation if and only if the Commission elected to immediately resume the generic investigation at Docket No. I‑00040105 and decide the issues in the AT&T Complaints by the end of 2009.  Absent such immediate action, AT&T requested that the consolidation and stay request be denied and that the Complaints be heard at this time.  AT&T further indicated that while the Commission consolidated the AT&T v. VZN complaint with the generic investigation, it was only because the generic investigation proceeded shortly thereafter.  According to AT&T, a full case was litigated on Verizon’s access charges that included issues in AT&T’s Complaint, and a Commission decision was issued on July 28, 2004, resulting in some access charge reductions and a remand to address further access reductions.  After the remanded case was fully litigated and a Recommended Decision issued in December 2005, the Commission stayed its final decision based on Verizon and OCA’s arguments regarding “imminent” FCC action that never occurred.


Based upon the parties’ pleadings, I conclude that AT&T does not disagree with PTA that consolidation would be a “prudent” approach and would avoid potentially duplicative litigation.  However, the parties disagree as to the timing of the consolidated proceeding—PTA wants the consolidated proceeding to be stayed pending FCC action, and AT&T wants any consolidated proceeding to proceed immediately so that a final Commission decision can be issued by the end of 2009.


The parties were likely unaware when they filed their respective pleadings that the AT&T’s Complaints would be assigned to the Office of Administrative Law Judge (OALJ), as is the procedure for handling formal complaints.  The pending Commission generic access charge investigation at Docket No. I-00040105, however, has not been assigned to OALJ and accordingly, I am not authorized to grant consolidation of these cases.  


Sprint raised an additional legal issue regarding complaints such as AT&T’s which are filed against existing rates under Section 1309 of the Code.  According to Sprint, Section 1309(b) compels the Commission to either issue a decision on AT&T’s Section 1309 Complaints within nine (9) months of their filing (within nine months of March 19, 2009) or to make any reductions that may be granted retroactive to a date nine months from March 19, 2009.  Sprint did not address the statutory conditions for applicability of the retroactivity provisions, which is that the requested reduction in rates must affect more than 5% of the customers and amount to in excess of 3% of the total gross annual intrastate operating revenues of the public utility, provided that, if the public utility furnishes two or more types of service, the foregoing percentages are to be determined only on the basis of the customers receiving, and the revenues derived from, the type of service to which the requested reduction pertains.  



The Section 1309(b) legal issue must be addressed by the parties and ruled upon at this time, prior to any further consideration of PTA’s stay request.  Accordingly, I have requested the scheduling of a telephonic conference for June 22 or 23, 2009 to discuss this matter.  If the Section 1309(b) time constraints are determined to be applicable, then I will likely reschedule the Prehearing Conference for an earlier date and provide an expedited litigation schedule (close of the record no later than August 14, 2009) so that a Recommended Decision can be provided to the Commission no later than October 9, 2009.  If the Section 1309(b) time constraints are not applicable, the parties should consider whether to request that the Commission consolidate the AT&T Complaints with the pending generic RLEC access charge investigation at Docket No. I-00040105.


As the consolidation request cannot be granted by me and the request for stay is premature, PTA’s motion will be denied at this time, without prejudice to address these issues at the appropriate time. 

III.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by the Pennsylvania Telephone Association at Docket Numbers C-2009-2098380, C-2009-2099805, and C-2009-2098735 are denied.



2.
That the Motion for Consolidation or Stay filed by Pennsylvania Telephone Association, which requests that this proceeding be consolidated with the pending access charge investigation at Docket No. I-00040105 and stayed, is denied for the reasons set forth herein. 


3.
That the parties cooperate in providing for the expedited resolution of the issue of 66 Pa. C.S. §1309(b) applicability to these proceedings so that an appropriate procedural schedule can be determined.
Date:
June 22, 2009




_______________________________








Kandace F. Melillo
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