BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

AT&T Communications of 


:

Pennsylvania, LLC



:
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:







:



v.



:
Docket No. C-2009-2098380, et al.






:

Armstrong Telephone Company -

:

Pennsylvania, et al.



:



Respondents


:

TCG New Jersey, Inc.


:
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:







:



v.



:
Docket No. C-2009-2099805, et al.







:






:

Armstrong Telephone Company -

:

Pennsylvania, et al.



:



Respondents


:

TCG Pittsburgh, Inc.



:



Complainant


:







:



v. 



:
Docket No. C-2009-2098735, et al.







:

Armstrong Telephone Company –

:

Pennsylvania, et al.



:



Respondents


:
PROCEDURAL ORDER
A Telephonic Conference was held on Tuesday, June 23, 2009, at 10:00 a.m. with all parties in attendance.  The following counsel participated:  Michelle Painter, Esquire, on behalf of AT&T Communications of Pennsylvania, LLC, TCG New Jersey, Inc., and TCG Pittsburgh, Inc. (collectively AT&T); Norman J. Kennard, Esquire and Regina Matz, Esquire on behalf of the Pennsylvania Telephone Association (PTA); Zsuzsanna E. Benedek, Esquire, on behalf of Embarq PA; Renaldo L. Hicks, Esquire and Benjamin J. Aron, Esquire, on behalf of Sprint Communications Company (Sprint); Joel H. Cheskis, Esquire, on behalf of the Office of Consumer Advocate (OCA); and Allison C. Kaster, Esquire, on behalf of the Office of Trial Staff (OTS).  At the outset of the Telephonic Conference, I inquired as to whether any party had an objection to my assignment as the presiding officer in this matter, given that I had participated in prior access charge proceedings as an OTS prosecutor.  No party raised any objection to my continuation as the presiding officer. 
The stated purpose of the Telephonic Conference was to discuss an issue raised by Sprint in its “Opposition to PTA Preliminary Objections and Motion for Stay or Consolidation” concerning the applicability of the nine-month period and retroactivity provision in Section 1309(b) of the Public Utility Code (Code), 66 Pa. C.S. §1309(b), to AT&T’s Complaints.  While the parties discussed this issue at length during the Telephonic Conference, no consensus was reached and it was decided that PTA would seek a Commission ruling on this matter through the expeditious filing of a petition for review and answer to a material question, pursuant to 52 Pa. Code §5.302.  
In the interim, as it is unknown how, when, or even if the Commission will decide the material question, it was prudent for a litigation schedule to be established to allow for a Commission resolution within nine months.  In addition, as over three (3) months had already elapsed of the nine-month period provided in Section 1309(b), it was prudent to forego a formal on-the-record Prehearing Conference, which had been scheduled for July 23, 2009, and instead discuss all prehearing conference issues during the Telephonic Conference.  This Procedural Order generally sets forth the matters discussed and decided therein.

Litigation schedule


The following procedural schedule was established.  If the Commission resolves the Section 1309(b) issue so as to allow additional time for litigation, the schedule can be adjusted.

AT&T direct testimony




July 2, 2009




Other party responsive testimony 



July 24, 2009 

Rebuttal testimony (all parties)



August 7, 2009 

Surrebuttal outlines





August 12, 2009 (noon)


Evidentiary hearings in Harrisburg



August 13-14, 2009 


AT&T oral rejoinder





(10:00 a.m. August 13; 










9:00 a.m. August 14) 


Evidentiary record closes




August 14, 2009


Main Briefs






August 26, 2009 

Reply Briefs






September 3, 2009 (in hand to 










Commission and ALJ)

Recommended Decision




October 9, 2009


Commission Public Meeting




December 17, 2009



The above testimony/briefing deadlines are all in-hand dates to the presiding officer and the parties, with the exception of Reply Briefs, which must be deemed filed with the Commission and provided to the presiding officer on the due date.  The parties are in agreement that they will accept electronic delivery of documents by 4:30 p.m. on the due date as satisfying the in-hand requirement, if followed by hard copy sent on or before the due date via first class mail or interoffice mail.  I will also accept service of documents in this manner, but request that I be provided two (2) hard copies and an electronic version of all documents in Word or Excel as appropriate.  I will serve documents to one address per party only, but will provide service to separate e-mail addresses upon request. 

Consolidation


As there are common issues of law or fact, and no party objected to consolidation, I granted consolidation of the three (3) above-captioned lead dockets (C-2009-2098380; C-2009-2099805; and C-2009-2098735) for purposes of hearing and decision, in accordance with 52 Pa. Code §5.81.
Coordination of witnesses 


Ms. Painter will provide the order of witnesses and hearing time needed for each witness to me in writing no later than August 12, 2009. 
Transcript turnaround


The normal three (3) day turnaround for transcripts in rate proceedings will be provided, unless a party requests and agrees to pay for one-day transcript turnaround.
Discovery modifications


Due to the time constraints, AT&T requested and no party objected to discovery modifications.  The procedural modifications which are adopted are as follows: 


(1)
Answers to written interrogatories shall be served in-hand within ten 



(10) calendar days of service of the interrogatories, provided that, if



receipt of the interrogatories occurs after 12:00 noon on a Friday, the 



ten (10) day period to serve answers shall be extended to twelve (12) 



days;


(2)
Objections to interrogatories shall be communicated orally within three 



(3) calendar days of service of the interrogatories, provided that, if




receipt of the interrogatories occurs after 12:00 noon on a Friday, the 



period to communicate oral objections shall be extended to the first 



business day following receipt of the written interrogatories.  Unresolved 



objections to written interrogatories shall be served in writing on the 



propounding party within five (5) calendar days of service of the 




interrogatories;   


(3)
Motions to compel answers to written interrogatories that have been 



objected to in writing and answers to such motions to compel shall be filed 


and served within three (3) calendar days of receipt of the written 




objections or motions to compel, provided that, if receipt of the objections 



or motion to compel occurs after 12:00 noon on a Friday, the three (3) day 



period to file and serve motions to compel and answers thereto shall be 



extended to five (5) days;


(4)
Rulings over motions shall be issued, if possible, within seven (7) 




calendar days of filing of the motion;



(5)
Responses or objections to requests for document production, entry for 



inspection, or other purposes shall be served in hand within ten (10) 



calendar days of receipt of the request, provided that, if receipt of the 



request occurs after 12:00 noon on a Friday, the (10) day period to serve 



responses or objections shall be extended to twelve (12) days; and,


(6)
Requests for admission shall be deemed admitted unless answered within 



ten (10) calendar days or objected to within five (5) calendar days of 



service of the requests, provided that, if receipt of the request occurs after 



12:00 noon on a Friday, the (10) day period to serve
responses and the five 


(5) day period to serve objections shall be extended to twelve (12) days 



and seven (7) days, respectively.
Protective Order


AT&T will file a Petition for Protective Order in this proceeding and will request and support a higher level of protection to avoid severe and extreme prejudice under 52 Pa. Code §5.423(e).  No party indicated any objection to approval of this petition.
Pro hac vice motion


Mr. Hicks indicated that he would be filing a motion for admission pro hac vice of Benjamin J. Aron, Esquire, on behalf of Sprint.  No party indicated any objection to approval of the motion.


THEREFORE,



IT IS ORDERED:



1.
That the procedural schedule and other matters set forth herein are adopted for this proceeding;

2.
That, except for good cause, any requests for a change in the scheduled hearing dates, briefing deadlines, or other deadlines must be submitted to me in writing no later than five (5) days prior to the scheduled date, if possible.  52 Pa. Code §1.15(b).  Requests for changes must state the agreement or opposition of other parties, and must be sent to me and all parties of record. 
3.
That the Prehearing Conference scheduled for July 23, 2009, in this matter is cancelled as the issues typically discussed and decided therein have been addressed at the Telephonic Conference held on June 23, 2009.  No prehearing memoranda are required at this time.

Date:
June 24, 2009




________________________________








Kandace F. Melillo
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