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EXECUTIVE SUMMARY

SOLAR ASSESSMENT WORKING GROUP DOCUMENTS

History

At a February 11, 2009 meeting hosted by the Pennsylvania Public Utility Commission (“Commission”), a group of stakeholders was asked to assemble a working group to explore streamlining electric distribution company (“EDC”) procurement processes for compliance with the solar photovoltaic requirements of Pennsylvania’s Alternative Energy Portfolio Standards Act (“AEPS”).  The working group, which came to be known as the Solar Assessment Working Group or SAG, met over the next fifteen months in an effort to develop standardized procurement documents to streamline the sale and purchase of solar Alternative Energy Credits (“SAECs”).  

The SAG began work with a set of documents approved by the Commission for PECO Energy Company’s first competitive SAEC procurement.  As part of its process, the SAG considered proposed revisions by solar developers, EDCs and other participating stakeholders, and reached consensus on many (but not all) stakeholder proposals.  The attached documents are the result of that process and include a Request for Proposal (“RFP”) and a Solar Alternative Energy Credit Sale and Purchase Agreement (“Agreement”).  These documents are intended for use with medium to large commercial systems, not small commercial or residential systems.  

This summary and the proposed documents are not intended to be binding on any party and may not be used as evidence against any participant in any legal proceeding.  

Issues Resolved 
In addition to several minor changes, group members agreed to the following significant changes to the original documents:

Bidder Qualifications:  Bidders must demonstrate an ability to achieve Commercial Operation within either (i) twelve (12) months from the Effective Date for net metered projects or (ii) eighteen (18) months from the Effective Date for non-net metered projects.  The addition of the eighteen (18) month option was intended to accommodate the additional time that may be required for large-scale, grid-tied projects to complete the PJM queue process.  (See RFP Section 4.2)
Information to be Released Publicly:  Information to be released by the utility following a fully subscribed procurement will include (i) the number of bidders and submitted bids, (ii) the number of SAECs subscribed, (iii) the number of winning bidders and winning bids and (iv) the average weighted price of the winning bids.  Although some utilities have released portions of this information in previous SAEC procurements, none have released all of it.  If a procurement is not fully subscribed, a utility at it’s discretion may delay releasing some or all of the above information because it could impact it’s ability to implement it’s contingency plan(s). Public release of the more comprehensive information is intended to provide greater transparency and more price signals for the market.  (See RFP Section 6.8)

Delivery:  At their option, developers may deliver SAECs on a (i) monthly or (ii) quarterly basis.  This change is intended to provide developers with greater cash flow flexibility.  (See Agreement Section 3.2) 

Commercial Operation Date:  Developers now have the option of extending the Commercial Operation Milestone for up to 90 days provided that, for any portion of that extension which is in excess of 30 days, developers will provide EDCs with SAECs to replace those that would have been provided in the absence of the additional extension.  This change is intended to provide developers with additional flexibility to satisfy financing party requirements while providing for the delivery of the SAECs that EDCs are relying upon to satisfy AEPS obligations.  (See Agreement Section 4.4)

Removal of Security Interest:  A provision providing an EDC with a security interest in cash collateral and proceeds from the project was removed in its entirety.  This provision was removed to provide developers with additional flexibility to address lender requirements.  (See Agreement Article 6)

Contract Amount Delivery:  A developer has the option to select whether it will deliver annually (i) the precise amount of SAECs it designates in the Agreement or (ii) up to 110% of the amount it designates in the Agreement.  This provides greater flexibility to developers for variations in system output.  (See Agreement Exhibit 3) 

Open Issues

The group discussed but was unable to reach consensus on four issues.  

Performance Security:  The group was unable to reach consensus on the issue of whether to require performance security, either in the form of cash or a letter of credit on which the EDC could draw in the event a developer failed to satisfy its obligations after its solar energy facility was operational.  Solar developers argue that requiring performance security increases project costs and is unnecessary because most risks are already adequately addressed by other, less expensive contractual protections, such as insurance or termination penalty provisions and that the risk of default is relatively low once the project is completed.  Solar developers further argue that there would be minimal funds to be recovered as long as the solar system was still operating and AECs were still being delivered to the EDC.  However, EDCs argue that many projects are owned by limited purpose entities and many also carry first liens from financing entities so that in the event of a bankruptcy or other event of default, a utility is unlikely to be able to recover funds from the defaulting developer.  In addition, utilities argue that, in the event SAEC market prices rise, performance security helps ensure that developers do not default in order to get the benefit of that higher price.  Because it is not clear that a supplier default would constitute a force majeure event for an EDC under the AEPS Act, utilities argue that performance security can help reduce the costs to customers associated with the procurement of replacement SAECs as well as the cost of alternative compliance payments that may be unrecoverable from customers.

Regulatory Risk:  The group was unable to reach consensus on the issue of which party should bear the regulatory risk arising from the procurement.  Regulatory risk refers to the risk that a material change in the AEPS law might be enacted after the effective date of the Agreement.  Solar developers argue that SAEC agreements in which the developer bears the regulatory risk are not financeable under a project finance structure secured by a power purchase agreement, which they contend is the industry standard for renewable energy financing, reducing the number of parties that can compete in procurements and increasing the cost of SAECs   Further, solar developers argue that utilities are better equipped to understand and manage such risks through Commission filings and other options available to them under the law.  Utilities argue that a change in law may lead to a situation where the utility is still bound to purchase SAECs under the Agreement but can no longer use those SAECs to comply with its AEPS obligations, while developers may be able to use the SAECs in other markets.  Customer representatives also expressed concern regarding the potential creation of “stranded costs” related to solar projects if utilities are required to bear this risk and the utilities, in turn, attempt to obtain guaranteed cost recovery from ratepayers.
Minimum Bid Size:  The group did not achieve consensus on minimum bid size with proposals ranging from 200 to 500 SAECs annually.  However, the Commission could allow flexibility for utilities to propose a minimum bid size in individual procurements.

Term:  The group, and specifically the solar developers themselves, could not agree to a specific contract term with proposals ranging from seven (7) to fifteen (15) years in length.  
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