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STATEMENT OF VICE CHAIRMAN JAMES H. CAWLEY

CONCURRING IN RESULT

Before us for disposition is the Staff recommendation on the Petition for Reconsideration (Petition) filed on or about July 26, 2007 by Buffalo Valley Telephone Company (Buffalo Valley), Conestoga Telephone and Telegraph Company (Conestoga), and Denver and Ephrata Telephone and Telegraph Company (D&E), collectively referenced as the D&E Companies (D&E Cos.).   I disagreed with the Commission’s majority decision during the Public Meeting of July 11, 2007 that has produced the predictable and inevitable result of piercing the $18.00 cap on basic residential local exchange telephone service for the end-user consumers of D&E.
  Consistent with my July 11, 2007 Dissenting Statement, I continue to believe that this is not the most optimal result in this proceeding.  However, I have found certain merits in the Staff analysis and recommendations, and for these reasons I am concurring in the result of the Staff recommendation.
A.  Implications for the Pennsylvania Universal Service Fund

I agree with the overarching thrust of the Staff analysis and recommendation that the Pennsylvania Universal Service Fund (Pa. USF) cannot and should not become a vehicle for directly or indirectly accommodating the annual revenue and rate increases that are implemented through the application of Chapter 30 price stability mechanisms for the rural incumbent local exchange carriers (ILECs).  The Staff analysis and recommendations have adequately persuaded me that D&E does not have an automatic entitlement to receive Pa. USF funding for the rate increment that will exceed the $18.00 cap for basic local exchange residential telephone service.  This obviates one of my major concerns that the Pa. USF could be adversely impacted because of the July 11, 2007 Order.  I also agree with the Staff analysis that the Pa. USF in its current form cannot accommodate rate increases for single-line business rates for basic local exchange telephone service that are proportional to the residential rate increases that exceed the $18.00 cap.
B.  Piercing the Residential Rate Cap

In my opinion, the predictable and inevitable piercing of the $18.00 rate cap for the residential end-user consumers of D&E clearly continues to be the “second best” alternative conclusion of this case.  It does not safeguard D&E’s residential ratepayers and may not be fully compatible with the procedural and substantive due process rights of those interested parties that continued and reinstituted the residential rate cap in its present $18.00 form.
  The piercing of the $18.00 rate cap also demonstrates that it is increasingly difficult for this Commission to accommodate and reconcile the automatic annual revenue and rate increases that are triggered by the Chapter 30 price stability mechanisms of the rural and non-rural ILECs, with the just and reasonable rate standard that is contained in the Public Utility Code.  However, the Chapter 30 law, its application by this Commission, and the July 11, 2007 Order leave us with a very narrow range of legally acceptable choices and feasible alternatives.  It is with great reluctance that I concur in the limited waiver that can implement the piercing of the $18.00 cap for D&E’s residential end-user consumers.  In doing so, I weigh my serious concerns that I expressed in my July 11, 2007 Dissenting Statement against the need to reach a final decision in this proceeding, and to provide D&E with a legally sustainable and substantively feasible “second best” alternative to manage its intrastate operations that are regulated by this Commission.

For these reasons, I am concurring in the result of the Staff analysis and recommendations in this proceeding.

DATED:  November 29, 2007


















James H. Cawley
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