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Before us for disposition is the Staff recommendation on the Exceptions to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Susan D. Colwell that was issued on February 22, 2007, and the Replies to Exceptions that were filed in this proceeding.  For the reasons outlined below, I believe that the Commission should sustain the result of ALJ Colwell’s R.D. and, thus, affirm the conclusion that was reached through the eventual implementation of the Commission’s original June 23, 2006 Order in this matter.  The majority’s decision to reverse the conclusion of its original June 23, 2006 Order in this matter, and not to uphold the result of ALJ Colwell’s R.D., is fraught with a great deal of regulatory policy pitfalls, it directly subverts the interests of end-user consumers of basic local exchange telephone services, and undermines past Commission decisions that were designed to preserve and enhance the concept of universal telephone service within this Commonwealth consistent with Pennsylvania and federal law.
A.  Prior Commission Actions

The Commission in a series of Orders has recognized that the issues of reforming the intrastate carrier access charges of Pennsylvania’s major non-rural and rural incumbent local exchange carriers (ILECs) are interlinked with corresponding developments in the federal arena that are pending before the Federal Communications Commission (FCC), the Pennsylvania Universal Service Fund (Pa. USF), the implementation of the ILEC Chapter 30 annual revenue and rate increases, and the effects on the rates for basic local exchange telephone services.  See generally Investigation Regarding Intrastate Access Charges And IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund et al., Docket No. I-00040105 et al., Order entered November 15, 2006; Order entered August 30, 2005; AT&T Communications of Pennsylvania, LLC v. Verizon North Inc. and Verizon Pennsylvania Inc., Docket No. C‑20027195, Opinion and Order entered January 8, 2007, Opinion and Order (Petition for Reconsideration) entered April 24, 2007.  The Commission has consciously stayed generic type of proceedings that involve intrastate carrier access reform in view of pending developments before the FCC, including a decision on the Missoula Plan proposal at the FCC’s Intercarrier Compensation proceeding.  In re Developing a Unified Intercarrier Compensation Regime – Missoula Intercarrier Compensation Reform Plan, FCC Docket No. CC 01-92, DA 06-1510.

The Denver and Ephrata Telephone and Telegraph Company (D&E), Buffalo Valley Telephone Company (Buffalo Valley), and the Conestoga Telephone and Telegraph Company (Conestoga – collectively also referenced as the “Companies”) application of their 2006 Chapter 30 annual price stability index and service price index (PSI/SPI) revenue and rate increases to their respective intrastate carrier access services was not consistent with the Commission’s long-standing policy of intrastate carrier access charge reform.  In my June 22, 2006 Concurring and Dissenting Statement, I indicated that when “considering the most optimal among the ‘second best’ choices, the Commission should be guided by principles that first safeguard the interests of the Companies’ end-user customers that have a lesser number of competitive choices and traditionally exhibit a lesser price elasticity of demand.”


Although the Companies’ actions in raising their respective intrastate carrier access charges through their Chapter 30 annual 2006 PSI/SPI submissions were contrary to the Commission’s trend in access charge reforms, it appears that the rest of the Chapter 30 rural ILECs have heeded this Commission’s concerns.  So far we have not seen any other filings that may undermine the Commission’s past access charge reform efforts.  It is my hope that the members of Pennsylvania’s ILEC industry will not disturb this status quo until the Commission deals with these issues in an integrated, generic, and comprehensive fashion.  In the same vein, the Companies’ Chapter 30 annual 2007 PSI/SPI revenue and rate increase submissions have not impacted their respective intrastate carrier access services.

B.  Disturbing the Status Quo

The Commission’s reversal of the results of its June 23, 2006 Order and of ALJ Colwell’s R.D. substantially ignores the need for a comprehensive examination of the issues relating to intrastate carrier access charge reform, the FCC’s Intercarrier Compensation proceeding, the Pa. USF, the federal USF, and past Commission decisions that relate to the maintenance and enhancement of universal telephone service in Pennsylvania.  Rather than maintaining the status quo and proceeding with a comprehensive and integrated examination of these issues in the stayed Commission investigation of the rural ILEC intrastate carrier access charges, the majority’s decision in this proceeding reflects an ill-advised choice to approach these issues in a piecemeal and uncoordinated fashion.  The majority’s focus in this proceeding is solely and inappropriately placed only on the single issue of intrastate carrier access charge reform, while ignoring the linkages and undesirable effects on end-user customers of basic local exchange telephone services and, potentially, the levels of universal service telephone penetration within this Commonwealth.

The majority’s action in the present proceeding overturns the Commission’s generic and long-established safeguard of the average rate of $18.00 per month for residential end-user consumers of basic local telephone exchange service.  It is well documented in the record of this proceeding that the reversal of the Commission’s June 23, 2006 Order and ALJ Colwell’s R.D. result in piercing the $18.00 residential basic local service rate cap for the end-user consumers of D&E.  Because Section 3017(a) of Chapter 30, 66 Pa. C.S. § 3017(a), mandates that ILEC intrastate carrier access charges may be changed only on a “revenue neutral” basis, the majority’s action alone will increase the average residential basic local exchange service rate for D&E’s customers to $18.86 per month.  However, because this Commission has already approved D&E’s 2007 PSI/SPI filing, the same average residential rate is likely to increase to a the level of at least $19.31 per month.
  This essentially translates to a case-specific piercing of the long-standing and generic $18.00 residential cap by $1.31 or by 7.28%.
  One then is left to wonder what the value is for instituting and maintaining a basic telephone service residential rate cap for ILECs such as D&E, if this cap can be pierced on a case-by-case basis without any meaningful and integrated discussion on-the-record of the relevant regulatory policy implications and consequences.

The residential rate cap for rural ILECs such as D&E was not established by happenstance.  It was the product of due deliberation and reasoned decision in the Commission’s landmark Global Order.  Joint Petition of Nextlink Pennsylvania, Inc., et al., Docket Nos. P-00991648 & P-00991649, Order entered September 30, 1999, at 201, 196 PUR4th 172 at 260-261, affirmed, Bell Atlantic-Pennsylvania v. Pa. Public Util. Comm’n, 763 A.2d 440 (Pa. Cmwlth. 2000), vacated in part, MCI WorldCom v. Pa. Public Util. Comm’n, 844 A.2d 1239 (Pa. 2004).  A plain reading of the Global Order indicates that the establishment of the residential rate cap - $16.00 per month at that time – was done in conjunction with the intrastate carrier access charge reforms and the institution of the Pa. USF mechanism.  The Commission’s July 15, 2003 Order affirmed the continuation of the residential rate cap for ILECs such as D&E albeit at the new level of $18.00 per month.  The instant case-specific breach of the $18.00 residential cap creates a host of procedural due process and substantive regulatory policy problems.

The establishment and retention of the residential rate cap has been the result of comprehensive adjudications that included the participation of numerous interested parties.  The Rural Telephone Company Coalition, The United Telephone Company of Pennsylvania (currently d/b/a Embarq PA), and AT&T Communications of Pennsylvania were some of the additional participants in the proceeding that led to the outcome of the July 15, 2003 Order.  The record of the instant proceedings plainly indicates that not all of these parties have been afforded the opportunity to participate and present their respective viewpoints in a decision that disturbs one of the cornerstones of this Commission’s long-standing regulatory policy.  It is inadvisable from a due process and substantive perspective to change fundamental tenets of regulatory policy in non-generic adjudication proceedings.

The decision of the majority fails to address the linkage between the residential rate cap for ILECs such as D&E and the orderly function of the Pa. USF.  The case-specific piercing of the residential $18.00 per month cap will undermine the orderly function of the Pa. USF and will create perverse regulatory incentives for the rural ILECs operating in Pennsylvania.  These perverse incentives also hold the potential of undermining the development of telecommunications competition in areas served by the rural ILECs.  Both the Global Order and the July 15, 2003 Order linked the residential rate cap with the function of the Pa. USF.  The July 15, 2003 Order specifically stated the following:

Any approved future increases in rates above the $18.00 rate cap for any ILEC shall also be recoverable from the USF under the exact same terms and conditions as approved in the Global Order.  For example, if ILEC A’s R-1 rates are currently $17.25, then their customer is billed $17.25 but receives a credit of $1.25 from USF, receiving a net bill of $16.00.  ILEC A could, as of December 31, 2004, implement the provisions of Paragraph 3 hereof, increase its rates, if justified, by $2.00 to $19.25, charge its customers $19.25, reflect a credit of $1.25 to its customers, receive $1.25 from the USF, and then send a net bill to its customers of $18.00. If ILEC A justified an R-l rate of $20.25, then it would be entitled to $2.25 from the USF and will send a net bill to its customers of $18.00.

July 15, 2003 Order, Attachment A, Paragraph No. 4, at 18 (emphasis added).

Since D&E’s average basic local exchange R-1 rates will be pushed to a level of approximately $1.31 above the $18.00 cap through the majority’s decision in the instant proceeding, D&E will be entitled to recover this $1.31 per month amount from the Pa. USF for all of its R-1 residential access lines.  The Companies made the conscious choice of increasing their respective residential basic local exchange rates through their 2007 PSI/SPI submissions by 2.20%-2.81% (Conestoga) to 3.79% (Buffalo Valley), while increasing the residential rates for certain vertical services by as much as 25%-28.21%, and certain residential non-recurring charges by as much as 33.33%.  In this manner, D&E was able to maintain an average R-1 rate consistent with the $18.00 cap.  Now, the majority’s decision renders the $18.00 rate cap totally meaningless not only for D&E and its two other ILEC affiliates, but it also renders it meaningless for other Pennsylvania Chapter 30 ILECs for which the residential rate cap is applicable.  D&E has already testified that, if its residential rates were to exceed the $18.00 rate cap, it would seek the appropriate amount of support distributions from the Pa. USF.
  This result not only will create problems for the routine function of the Pa. USF, but it will also create perverse regulatory incentives for the Chapter 30 ILECs that operate under the $18.00 residential rate cap.

Since the Chapter 30 ILECs that are under the $18.00 residential rate cap will no longer have any incentive to proceed with a more rational allocation of their annual Chapter 30 revenue and rate increases, they will not hesitate to pierce the cap and receive the incremental amount over the $18.00 level as support distributions from the Pa. USF.  In sharp contrast so far, certain rural ILECs have been reluctant to implement the full amounts of their annual Chapter 30 revenue increases in actual rates, preferring instead to bank some of these amounts.  Now, the Pa. USF will need to be increased and the associated contribution assessments and support distributions managed.  Naturally, the contributing telecommunications carriers to the Pa. USF – including both competitive entities and ILECs – must shoulder an increasing contribution assessment burden.  Certain regulated telecommunications carriers may be more able than others to pay their Pa. USF contribu​tion assessments.
  However, carriers that are generating their revenues on a more competitive basis may not be in the same position.  Furthermore, such competitive carriers are not entitled to any support distributions from the Pa. USF in accordance with our regulations.  This may have counterproductive results with respect to the market entry of competitive carriers in the service areas of Chapter 30 ILECs which are net recipients of Pa. USF support distribution funds.  It should be clear that these issues must be addressed in a comprehensive and integrated fashion and not on a case-by-case basis.
C.  Intrastate Carrier Access Charges and Subsidies for Local Exchange Services

OCA witness Dr. Robert Loube conclusively demonstrated that in the absence of certain incremental cost studies – which were not filed in the instant proceeding by any of the parties – it “is not possible to determine if local service is receiving a subsidy from other services whenever it is not possible to state that the price is below the incremental cost of service.”  OCA St. 1-R at 11.  Based on Dr. Loube’s extensive and uncontroverted testimony and definitions of what constitutes a “subsidy,” ALJ Colwell concluded the following:

The policy for reducing access charges is based on the assumption that those charges subsidize other rates, and as succinctly stated by OCA, no such evidence exists here, either to support a finding that a subsidy does or does not exist.  OCA Stmt. 1-R pp. 4-6.  There is no actual cost study to support a finding that the distribution of rates is reasonable; there is no support to find that the distribution is not reasonable.
R.D. at 17 (emphasis added).

OCA witness Dr. Loube also pointed out in his testimony that the Companies’ residential basic local exchange service rates are higher than Verizon’s corresponding rates for its density cells 3 and 4, where the Verizon density cells 3 and 4 service areas are adjacent to the service areas of the Companies.  OCA St. 1-R at 18.  This clearly creates the inference that the Commission has enacted intrastate access charge and local exchange service rate reforms for the rural ILECs which have generated the desired outcome of bringing such rates closer to some measure of cost while maintaining basic residential rate affordability through the continuous application of the $18.00 cap.  Dr. Loube further testified that the Companies’ intrastate carrier access rate increase in their 2006 PSI/SPI filings was “consistent with Commission policy because the increase equalizes the carriers’ [Companies’] intrastate rates with their interstate rates.”  OCA St. 1-R at 11.
In view of the fact that the majority’s decision pierces the $18.00 residential rate cap, and the manner in which the Chapter 30 ILEC annual price stability mechanism revenue and rate increases operate, perhaps it is time to question whether the basic local exchange service rates and revenues of a Chapter 30 ILEC provide implicit support for the ILEC’s intrastate carrier access services rather than the other way around.  It is well established that the Chapter 30 ILEC access service revenue component essentially “feeds” a substantial part of the annual price stability mechanism revenue increase which in turn is allocated to the residential and business basic local exchange service rates of the ILEC.  At the same time, the intrastate carrier access service rates of the ILEC remain essentially unchanged (the Companies’ 2006 PSI/SPI filings being the only exception).  These annual Chapter 30 ILEC revenue increases – that are primarily shouldered by local service rate​payers – finance the deployment of telecommunications facilities including those that are designed to meet the ILEC’s Chapter 30 broadband network deployment commitments.  However, I am certain that a number of these facilities, e.g., fiber optic transmission and/or distribution facilities, have multiple “shared” or “joint” uses.
  For example, such facilities are used both for the provision of basic local exchange services and the provision of intrastate carrier access services.  Since the ILEC’s intrastate carrier access services do not absorb any of the annual Chapter 30 price stability mechanism revenue and rate increases – and appropriate and relevant cost studies are completely absent for a Chapter 30 ILEC – the question arises whether, perhaps, it is the legacy copper-based basic local services that provide an implicit revenue support to the ILEC’s intrastate carrier access services.  This question is particularly difficult for D&E, Conestoga and Buffalo Valley because they all are “average schedule” rural Chapter 30 ILECs.

D.  Residential Rate Affordability and Benefits of Access Reform

I have repeatedly stated that the “sky is not the limit” when it comes to the annual Chapter 30 ILEC revenue and rate increases that are implemented through the ILECs’ respective price stability mechanisms.  The Chapter 30 rural ILEC end-user residential consumers of basic local exchange services may have a lesser number of competitive choices, and a lesser degree of price elasticity of demand, but their ability to absorb repetitive annual revenue and rate increases for legacy copper-based services is not infinite.  They will and they do seek either inter-modal telecommunications services alternatives, e.g., wireless services, or, in the worst case scenario, their landline service simply becomes unaffordable.  The testimony of OCA witness Dr. Loube plainly indicated that the telephone penetration rate in Pennsylvania has declined from a high level of 98.0% in 2002 to 94.8% in March 2006.  OCA R.Exc. at 16, citing OCA St. 1-R 27-28.  Dr. Loube also stated that “one factor that may be contributing to the decrease is the fact that the rate for local service has been increasing.”  Id., citing OCA St. 1-R at 28.  It is commonly known that these Federal Communications Commission (FCC) statistics on telephone penetration capture the availability of both wireless and “other” telephone services for households.  The OCA points out that these declining telephone penetration rates in Pennsylvania are an indication that “even with the Pa. USF, many Pennsylvanians are having difficulty maintaining basic local service.”  Id. at 20.

Will end-user consumers realize the benefit of reversing the Companies’ one-time increase of their intrastate carrier access rates?  This is highly unlikely to happen.  First, the long-distance interexchange carriers (IXCs) that pay the Companies’ intrastate carrier access charges have nationwide pricing of their toll services and such pricing will remain unaffected by the reversal of the Companies’ isolated access rate increases.  As OCA witness Dr. Loube pointed out, the Companies account for a very small portion of interstate and intrastate long-distance traffic volumes.  OCA St. 1-R at 23-24.  Furthermore, Dr. Loube testified that nationwide long-distance carriers such as AT&T can and do charge differential toll rates to end-user consumers of rural ILECs such as the Companies with the aim of recovering their access expense.  Id. at 24, and Exh. RL-2.  Because IXC intrastate toll services have been classified as “competitive” under Section 3018 of Chapter 30, 66 Pa. C.S. § 3018, the Commission is legally forestalled from policing the beneficial pass through of ILEC intrastate access charge reductions to end-user consumers in the form of reduced intrastate IXC toll rates.  In short, we are not going to realize the benefits of the Commission’s actions that took place in the context of the Global Order.  The Verizon Companies will realize a benefit from the reversal of the intrastate access rate increase decided by the majority.  I sincerely doubt that Verizon’s own end-user consumers will realize any concrete and corresponding pass through benefits as a result of the majority’s reversal of the Companies’ one-time intrastate carrier access rate increase.
E.  Conclusion

I believe that the end result of ALJ Colwell’s R.D. is consistent with prior Commission actions that have generally maintained the status quo in the area of intrastate carrier access charge reform and the Pa. USF.  In addition, it is obvious from the available analysis and testimony that the reversal of the Companies’ 2006 PSI/SPI intrastate access rate increases will lead to piercing the average $18 residential basic local exchange service rate benchmark for one of the Companies.  This Commission has established this benchmark rate as a signpost for the maintenance and advancement of the universal telephone service concept.  Whether or not intrastate carrier access reform under the auspices of Chapter 30 should undermine the $18 benchmark average residential rate for ILECs such as the Companies, with attendant consequences for the Pa. USF, cannot and should not be examined on an isolated case-by-case basis since the retention of this benchmark has implications for universal telephone service within Pennsylvania.  I believe that sustaining the result of ALJ Colwell’s R.D. is the more prudent course of action, and for these reasons I respectfully dissent.
DATED:  July 11, 2007
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  Vice Chairman
� Statement of Vice Chairman James H. Cawley Concurring in Part and Dissenting in Part, Docket No. R-00061377 et al., June 22, 2006 Public Meeting.


� 2007 Annual Price Stability Index / Service Price Index Filing of Buffalo Valley Telephone Company, Docket Nos. R-00072193, P-00981428F1000, Order entered June 21, 2007 (Buffalo Valley 2007 PSI/SPI Order); 2007 Annual Price Stability Index / Service Price Index Filing of Conestoga Telephone and Telegraph Company, Docket Nos. R�00072194, P-00981429F1000, Order entered June 21, 2007 (Conestoga 2007 PSI/SPI Order); 2007 Annual Price Stability Index / Service Price Index Filing of Denver and Ephrata Telephone and Telegraph Company, Docket Nos. R-00072195, P-00981430F1000, Order entered June 21, 2007 (D&E 2007 PSI/SPI Order).


� The D&E 2007 PSI/SPI filing increased the average residential One-Party basic local exchange service rate from $15.69 per month to $16.14 per month, or by $0.45 per month.  D&E 2007 PSI/SPI Order at 3.


� See generally Access Charge Investigation per Global Order of September 30, 1999 et al., Docket Nos. M-00021596, P-00991648, P-00991649 et al., Order entered July 15, 2003, at 10, and Attachment A at 18 (July 15, 2003 Order).


� R.D. at 19, citing D&E St. 1.0, at 54.  See also OCA R.Exc. at 19-20.


� The Verizon Pennsylvania Inc. Pa. USF annual contribution assessment obligation is largely funded through its 2003 price change opportunity “negative” revenues.  Verizon Pennsylvania Inc. 2005 Price Change Opportunity Filing, Verizon North Inc. 2005 Price Change Opportunity Filing, Docket Nos. P-00930715 & P-00001854, Order entered October 11, 2005, Statement of Vice Chairman James H. Cawley Concurring in Part and Dissenting in Part.


� OCA’s witness Dr. Loube pointed out that the loop “is a shared cost of the many services that use the loop” including the provision of “interstate and intrastate access and toll service, and the newer data services such as DSL service.”  OCA St. 1-R at 7.  Dr. Loube also testified on this Commission’s regulatory treatment of the shared and joint loop costs.  OCA St. 1-R at 8-9, and nn. 12-15.


� OCA St. 1-R at 15.
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