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Introduction

AARP Pennsylvania submits these comments in response to the Advance Notice of Proposed Rulemaking Order (ANOPR) adopted November 30, 2006, relating to amendments to Chapter 56 rules to comply with 66 Pa.C.S., Chapter 14.  The Chapter 14 amendments adopted in 2004 dramatically reduced or altered the state’s consumer protections, including those relating to termination and reconnection of utility service, the terms of deposits and payment arrangements.   A recent report by the Public Utility Commission on the implementation of Chapter 14 shows a sharp spike in the number of gas and electric service terminations by nearly all utilities since the new law took effect.  For several utilities, the number of disconnections increased 90-150%
.  For seniors in particular, access to heat during the winter at an affordable rate is an absolute necessity.  Although they consume approximately the same amount of energy as do younger people, older Americans devote a higher percentage of total household spending to residential energy costs, even after adjusting for weather and home size. People most susceptible to death from hypothermia include those 60 and older, infants and small children, the sick, and those taking certain prescription medications.  The drastic changes made to Pennsylvania’s winter disconnection moratorium puts vulnerable households in a literal life or death situation.


The majority of AARP members in Pennsylvania do not support the new approach established by Chapter 14.  In 2005 AARP surveyed members in Pennsylvania about the new law
. An overwhelming majority, eight in ten, supported the statement that “utility companies should not be able to shut off services to customers—regardless of income—during winter months without getting permission from the Public Utility Commission,” while over nine in ten agreed that winter shut-offs should not be allowed for low-income customers.  Given these findings, it is no surprise that 72% of AARP Pennsylvania members supported repealing the Chapter 14 law. 


Given the severe impact that loss of utility service would have on seniors and other consumers, and the sentiments of our members, AARP urges the Commission to adopt new Chapter 56 rules that are as protective of consumer rights as possible, given the constraints of Chapter 14.  AARP recommends:
· Credit scoring methods should be applied uniformly, disclosed to applicants, and included in tariffs subject to Commission guidance.  Consumers should have an opportunity to explain, correct or dispute a credit score.
· Consumers should have other means to establish credit, including utility bill payment history, which was the standard method of establishing credit for utility service for decades.

· Consumers should be given a full 90 days to pay deposits, unless the payment time frame is specifically spelled out in Chapter 14.

· The notice given to customers regarding pending termination should include a description of all applicable rights and remedies to delay or stop termination, including the law’s income-related exceptions and information on medical certification procedures.  Information should be provided in the English, Spanish and other languages if the utility has communicated with the customer in another language.

· The burden should be on the utility to establish a customer’s eligibility for income-related restrictions on termination of service.  Customers should be offered payment plans prior to termination.
· Medical certification procedures should ensure medically critical customers are not put at risk.  A utility should have to petition the Commission any time it seeks to terminate service to a household with a medical certification, including when  the customer owes a debt.

· Procedures for assigning the liability for a debt to a another party should be done in an equitable and nondiscriminatory manner; procedures should be clearly spelled out in tariffs, and the affected customer should receive notice and be given the right to dispute the determination; the burden of proof should be on the utility to prove the debt is owned, not on the customer to prove the debt is not owed. 

In these comments, AARP Pennsylvania offers recommendations on most of the issues noticed in the ANOPR.  Although AARP Pennsylvania does not offer specific comments on each section of the ANOPR at this time, we reserve the right to comment on all issues related to the implementation of Chapter 14 and revisions to Chapter 56 rules, as appropriate.  
Credit Standards
Chapter 14 permits a utility to require a deposit from applicants and customers based on the use of credit scores.  Chapter 14 at § 1404(a) (2) specifies utilities are to use ''a generally accepted credit scoring methodology which employs standards for using the methodology that fall within the range of general industry practice” when determining whether an applicant or customer would be required to pay a deposit. The ANOPR proposes requiring utilities to include their credit scoring methodologies and standards in their Commission-approved tariffs.  AARP Pennsylvania recommends the rule should provide guidance on generally acceptable credit scoring methodology and industry practice to better ensure fair treatment of consumers, in addition to the utilities filing the credit scoring methodologies and standards in tariffs. 


As AARP Pennsylvania has stated in previously filed comments on Chapter 14 (Docket No. M-0041802), the use of credit scores by utility service providers raises questions of fair practice and access to essential services, especially for low-income consumers.  While some businesses contend that credit scoring more accurately gauges the financial risk posed by customers and helps them become more efficient and profitable, credit scores are based on reports that often contain erroneous information because of mistakes or identity theft. In addition, many credit scoring models do not include utility payment history.  As a result, a consumer could have a perfect utility payment history and still be required to provide a deposit. 

Birny Birnbaum of the Center for Economic Justice, is a nationally recognized expert on use of credit scoring.  Mr. Birnbaum testified in a case in New York regarding the use of credit scores to determine utility deposit amounts.
  Mr. Birnbaum pointed out that credit scores are affected, “by the type of credit and/or the type of lender – regardless of whether the consumer is current on payments.”  In fact, Mr. Birnbaum notes in his testimony that consumers are also penalized on their credit report if they don’t often use credit and mostly pay by cash, or if they use alternative financial institutions such as check cashing stores or payday lenders which do not report to the credit bureaus.  

Finally, Mr. Birnbaum raises two additional issues in his testimony that are relevant to Chapter 14.  He states, “I am also concerned about the arbitrary nature of credit scoring models.  It is well documented that a consumer’s credit information can vary dramatically across the three major credit reporting agencies.  This occurs because not all lenders report to all three bureaus.  Consequently, a consumer’s credit score can vary from very good to very bad depending upon which credit bureau the information was obtained from.”  Mr. Birnbaum also makes the point that consumer payments to utilities are not reported to credit reporting agencies.  Thus, it is patently unfair to condition deposits for utility service on credit scores that do not reflect a consumer’s actual payment history for utility services.  


Given these concerns with credit scores, especially that they do not capture a consumer’s utility bill payment history,  Chapter 56 rules regarding use of credit scores should include the following minimum consumer protections:   

· Applicants and customers who are required to pay a security deposit as a result of a credit score should have an opportunity to demonstrate creditworthiness through other means, including demonstration of the utility payment history (which has traditionally been an accepted method of establishing credit in the utility industry) and consumers should be given written notice of these rights;
· Applicants and customers who are required to pay a security deposit based on a credit score should be provided with a written explanation of the utility’s action and provided an opportunity to explain, correct, supplement or dispute credit information;
· Utilities should be required to provide in writing the credit score, the name and contact information of the agency, bureau, or other entity providing that scoring, and the rights and disclosures required by the Fair Credit Reporting Act, the Equal Credit Opportunity Act, and any state utility and credit and collection regulations, to all applicants who are required to pay a security deposit based on a credit score;
· Utilities should disclose their use of credit scoring to all applicants and customers;  

· Credit scoring procedures should be applied uniformly to all customers and service areas; 
· The Commission should track the number of complaints about deposits in order to determine if a particular credit bureau or credit scoring methodology is resulting in a disproportionate number of deposit requests. 

Payment Period for Deposits
The ANOPR seeks comments on proposals to clarify Chapter 14 provisions regarding deposit payment time frames (§§ 1404(a), 1404(e), 1404(h)).   
The Commission proposes that in situations where a customer or applicant is seeking restoration of service after having been terminated for any of the grounds found in § 1404(a)(1) that 50% of the deposit can be required up-front as a condition of restoration, with the balance of the deposit due within 90 days of restoration. However, § 1404(a)(1) includes circumstances where a consumer has lost service due to a delinquent account.  Such a consumer would also be subject to paying off the outstanding balance and reconnection fees under § 1407.  
Thus there are situations where, a consumer could be required to pay a significant sum of money in order to have service restored—a deposit on top of past due balances--enough to prevent fixed income households with outstanding debt from restoring service.  Due to the potentially large sums that would be required of consumers, AARP recommends that where a customer or applicant is seeking restoration of service after having been terminated for any of the grounds found in § 1404(a)(1) that no more than one-third of the deposit should be required up-front as a condition of restoration, with the balance of the deposit due within 90 days of restoration of service.  
For existing customers with service who are required to pay a deposit, the ANOPR proposes maintaining the existing rules at §§ 56.41--42 which allow for the deposit to be paid in three installments over 60 days since Chapter 14 is silent on rules for collecting deposits from customers with service.  AARP Pennsylvania opposes allowing any utility to seek a new deposit from existing customers who do not fall under the credit-related provisions of Chapter 14.  Nor should utilities be permitted to seek an additional deposit from a customer who already has a deposit on file.

However, if utilities are allowed to seek deposits from existing customers, AARP recommends giving existing customers a full 90 days to pay a deposit in installments.  When a utility requires an existing customer to pay a deposit that is unrelated to credit, it is probably due to increased usage on the part of the customer.  The most likely reasons for increased usage include unusually hot or cold weather.  At the very time when both usage and bills are increasing due to harsh weather, consumers are most vulnerable to falling behind on payments and ultimately, risking termination.  This is not the time to add to their burden by requiring onerous deposit payments.   
Termination of Service
Termination of utility service should only be done with the utmost care and caution, as termination has serious consequences for health and safety.  As stated in our previous comments on Chapter 14 implementation, AARP Pennsylvania is particularly concerned about the form and content of the notice a consumer would receive prior to termination.
In addition to the requirements of §1406(b), it is critical that the notice provide the consumer with a description of all applicable rights and remedies to delay or stop  termination of service, including under what circumstances a utility is prohibited from terminating service to a customer.  This should include information about medical certification procedures and income-related prohibitions on terminations.  It is also vital that all contact regarding termination be made in the language of the customer, whether that be English, Spanish or any other language, so that the utility can ensure that the customer understands the pending termination and what he/she can do to avoid termination.  As the ANOPR indicates,  the procedures found at § 56.94 addressing what is to happen immediately prior to termination are not to be impacted by Chapter 14 and should be maintained.
We also agree with the ANOPR that nothing in Chapter 14 supersedes the current dispute procedures, including the obligation of the utility to stay termination pending resolution of a dispute, and the obligation to provide the consumer with an opportunity to file an informal complaint after a dispute is addressed by the utility and the customer remains dissatisfied. 

AARP Pennsylvania also supports the ANOPR proposal to maintain and specifically list grounds for which termination of service is not authorized, as currently found at § 56.83. This section includes prohibitions on terminating utility service for nonpayment of nonbasic charges, for charges of a different rate class, for overdue account balances less than $25.00, and for unpaid concurrent service. 

Winter Termination Procedures
It is far easier for a utility to terminate service during the winter under the provisions of Chapter 14.  For seniors in particular, access to heat during the winter at an affordable rate is an absolute necessity.  Although they consume approximately the same amount of energy as do younger people, older Americans devote a higher percentage of total household spending to residential energy costs, even after adjusting for weather and home size.  When energy prices rise and/or temperatures drop, budgets are stretched beyond their limits.  AARP recently surveyed a representative sample of Americans age 18 and older and found that almost two-thirds of those surveyed (63%) have limited the use of energy in their homes as a result of higher energy costs, primarily by raising or lowering their thermostats to save money (61%). Some are also limiting or doing without food (15%), telecommunications (15%), medical services (11%), or prescription drugs (11%).
Older Pennsylvanians and lower income families should not have to risk their lives by cutting back on heating, food and need medications. People most susceptible to death from hypothermia include those 60 and older, infants and small children, the sick, and those taking certain prescription medications.  The drastic changes made to Pennsylvania’s winter disconnection moratorium puts vulnerable households in a literal life or death situation.

Section 1406(e) restricts termination without Commission permission for customers at or below 250% of the federal poverty level (150% for PGW), but does not specify how the utility is to determine and confirm a customer's eligibility for winter time termination based on their income. The Commission addressed this to some extent in the Second Implementation Order by requiring a utility to make a “good faith attempt to verify the household does not fall into the protected income category” prior to termination and proposes incorporating this guidance into this regulation.  AARP Pennsylvania supports comments previously filed by the Office of Consumer Advocate and Community Legal Services who maintain that the burden should be on the utility to determine household size and income prior to sending a winter termination notice.  A utility should not be permitted to terminate service based on a claim that it did not know or could not determine a customer’s income status. Customers should be offered  payment arrangements prior to termination, and, at the time the payment arrangement is made, family size and income should be determined.  
Emergency Medical Procedures
Medical certification procedures are crucial to ensure that the seriously ill and frail elderly are not exposed to life-threatening utility termination.  The ANOPR proposes to clarify language of § 56.114   “in a way that balances the need of the utility to effectively manage account collections with the needs of consumers with medical conditions to obtain necessary, temporary relief from the threat of termination”.  “Balance” of the utilities’ desire to collect money is a completely inappropriate standard when termination of service would end a life.  

Chapter 14 gives the Commission latitude to adopt rules relating to the medical certification procedure.  AARP Pennsylvania proposes improvements to the current procedure that will better ensure medically critical customers are not put at risk.  
· AARP Pennsylvania supports the ANOPR proposal to amend all of the emergency medical provisions in Chapter 56 (§§ 56.111--118) to include ''nurse practitioner'' as found in Chapter 14, § 1406(f).  The rules should be consistent and to the maximum extent possible ensure consumers have a means of avoiding disconnection under the medical emergency provisions of the law.  
· AARP Pennsylvania supports maintaining the requirements of § 56.113, which allow certifications to be made orally, subject to receipt of a written certification.
· A utility should have to petition the Commission prior to termination of service to any household that has a medical certification. The fact of the medical certification itself indicates that termination of service is potentially life threatening. Because of this the Commission should have to review and approve each instance of termination of service after a customer has received a medical certification. 
· The restrictions at § 56.114 apply if the customer is not meeting payment arrangement obligations per § 56.116. The ANOPR proposes  amending the medical certificate renewal provisions at § 56.114 to clarify that the limit of two renewal certifications applies to medical certificates filed for the same set of arrearages, meaning that if the customer subsequently eliminates the arrearage, the customer is once again eligible to file medical certificates, regardless of the number of medical certificates filed previously.  AARP Pennsylvania does not support limitations on medical certifications. However, if a limitation is permitted, we agree it should be tied to one set of arrearages, rather than constitute a life-time limit for the customer. 
The Commission must ensure that the utility always errs on the side of caution with regard to termination of service to a household with a medical certification.  Any question must be resolved in favor of the customer; otherwise consumers may perish from lack of utility services.  This is a life and death situation and one in which the Commission needs to ensure that the frail elderly or other ill consumers are not placed at risk because of overzealousness with regard to terminations.

Restoration of Service
  
Chapter 14 allows a utility to assign liability for outstanding balances that accrued in another party's name to a customer seeking restoration of service if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  The utility “may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.'' (§ 1407 (e)).
The ANOPR proposes that utilities should file tariffs that outline the procedures and standards the utility will use to determine whether an applicant or customer has previously resided at a property and whether an applicant or customer is responsible for an unpaid account balance per § 1407(d) and (e) and specify the means for providing acceptable proof of residency, as well as a four-year statute of limitations on such determinations.  
AARP Pennsylvania agrees that determinations of liability must be done in an equitable and nondiscriminatory manner. In addition to filing tariffs, the rules should clearly place the burden of proof on the utility for accurately determining residency under § 1407 (d).  No consumer should be saddled with another’s outstanding debt, or denied service altogether due to a clerical error or case of mistaken identity. Further, the consumer who becomes responsible for the debt of another under this provision must be given a clear explanation of who’s debt, how liability was determined, and offered the opportunity to dispute the utility’s determination.  If a dispute cannot be resolved within the time frames established under §1407 (b), the service should be restored pending the final outcome of the complaint. 
AARP Pennsylvania supports the ANOPR use ''calendar'' days and hours as opposed to ''business'' days and hours with regard to restoration of service after termination. We believe the intent of the statute is to restore service as quickly as possible, which means calendar, not business days.
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