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Before us is the Staff internal evaluation and recommendation regarding the selection of the Administrator for the Pennsylvania Universal Service Fund (Pa. USF).  For the reasons outlined below, I strongly believe that the evaluation process was unfairly performed, principally because appropriate guidelines were applied incorrectly and inconsistently, inappropriate credit was given, vital inquiries were not made, and critical information was not explored or considered.  Consequently, the resulting Staff recommendation, although produced in good faith, did not yield the most cost-efficient and optimal result in the public interest.  Both bids should be rejected, and the contract should be re-bid.
A.  Background & Disclosure

The current bidders for the selection of the third party Pa. USF Administrator are Rhoads & Sinon Group LLC (R&S LLC), Harrisburg, Pennsylvania, and Solix Inc. (Solix), Whippany, New Jersey.  Solix is the incumbent Pa. USF Administrator.   

Solix previously operated under the name NECA Services, Inc., which was a for-profit spinoff of the National Exchange Carrier Association, Inc. (NECA), a non-profit national organization with a membership that is predominantly composed of rural incumbent local exchange carriers (ILECs).
  NECA primarily deals with matters of interstate intercarrier compensation and federal USF support on behalf of its members, e.g., through the filing of interstate carrier access tariffs and federal USF support documentation on behalf of its member ILECs.  As recently as April, 2006, a call to Solix’s media relations office was answered by a spokeswoman for NECA.
  Solix’s five-member Board of Directors is entirely composed of telecommunications industry veterans.  The same is true of eight members of the company’s eleven-member “Executive Team” (all but the CFO, HR Director, and Director of Corporate Communications).

R&S LLC is affiliated with the private law firm of Rhoads and Sinon LLP.  R&S LLC predominantly performs work for federal and state agencies, state consumer advocates, and state Attorneys General.
  One of its two principals formerly served for many years as a valued member of this Commission’s staff, then as a commissioner, and finally as Chairman.  Its other principal is a Ph.D. economist who has served our sister commissions in Indiana and the District of Columbia, as well as the FCC.  He is an acknowledged expert on universal support mechanisms among states and carriers, and he is a frequent faculty member at the Institute of Public Utilities at Michigan State University.

Before rejoining this Commission, I was a partner of Rhoads and Sinon LLP.  For a time, I was also the titular head of R&S LLC, a position from which I resigned in 2002.  Thus, I have had personal involvement with the operations of R&S LLC.  But my concerns here are not about my past professional involvement with R&S LLC or personal friendships.  I seek only a fair bidding process and a fair result, not favoritism.  The best proof of that occurred recently when the Commission conducted a similar bidding procedure for the Credits Program Administrator under the Alternative Energy Portfolio Standards Act.  R&S LLC partnered with one of the unsuccessful bidders.  That bid process was conducted properly and fairly, and therefore I had no reason to seek a re-bidding.  R&S LLC and its partner did not measure up, and that was that.  I fully supported the evaluation committee’s recommendation.  For the reasons related below, I cannot do so here.

B.  Flaws in the Evaluation Process

Without casting aspersions on the evaluation committee here, it must be said that numerous and material flaws occurred in the evaluation process of the competing bids and the final recommendation on the selection of Solix as the third party Pa. USF Administrator:

1. The selection criteria and the associated numerical grading point distribution were decided after the competing bids were submitted to the Commission and distributed to the Staff Evaluation Committee.
  This contravenes procurement guidelines that are used by the Commonwealth’s agencies.  These guidelines have been put in place so that the evaluation processes and the associated numerical grading of contract bid proposals remain neutral and immune from the content and appearance of the proposals themselves.  In short, the Commission cannot receive contract bid proposals, give them a “quick look,” and then decide on the relevant evaluation standards and point values.

2. The evaluation process placed undue emphasis and related numerical grading points on the “presentation” of the competing bid proposals, assigning no less than 10% of the available numerical grade on this rating category.  That is, Solix’s presentation was packaged and organized more prettily and conveniently.  This rating category is not and should not be an area of substantive concern to the Commission in its evaluation and selection of the most cost-efficient and qualified vendor bidding for the position of the Pa. USF Administrator.  The “presentation” evaluation factor should not have played a role whatsoever unless the bidding materials and oral presentations from any of the competing vendors were materially unprofessional (not the case here).  The bid “presentation” factor has not played an independent role in past evaluations of contract bids when selecting the Pa. USF Administrator.  Furthermore, the Commission-issued Request for Proposals (RFP) clearly did not address the “presentation” of the competing bid proposals as a material evaluation factor.
  Thus, the insertion of the “presentation” factor in the evaluation as a distinct rating category elevated form over substance in an improper manner and significantly contributed to the compilation of a flawed final recommendation.

3. If the interested vendors with the competing bids possess similar technical expertise and qualifications, then the proposed contract price should be a decisive and material factor in the evaluation process.  This clearly was not the case here.  Solix’s bid was several tens of thousands of dollars more than R&S LLC’s bid.  The utilized 20% of the grading points allocated to the price factor was below the limit set by applicable guidelines, and below the corresponding standard that was used for the same process in the past.  However, because of the way that our Pa. USF regulations function, it is imperative that the Pa. USF administration is carried out in the most cost-efficient manner for the Commission.  The evaluation process and the overall recommendation do not produce this result.  Thus, the Commission will pay a higher contract price for essentially the same work product. 

4. The professional “references” of the competing vendors were evaluated in a totally improper manner, which almost solely tipped the evaluation points in Solix’s favor in the overall recommendation.  

First, the “references” evaluation category became a discrete and substantial factor of its own, accounting for 15% (only five percentage points less than the “cost” factor) of the numerical grade rather than being subsumed in other evaluation categories as has been done in the past.  

Second, the listed “references” of the competing vendors were not independently contacted.  Instead, a numerical grade was assigned on the basis of the respective quantities of “references” that each vendor supplied (Solix administers more state USFs than R&S LLC does).  This method is not impartial and is totally inconsistent with evaluation processes that have been followed in the past and that are routinely practiced today.  Without contacting the listed “references,” the committee could hardly have determined the accuracy of the claimed tally, let alone the satisfaction level of those served.  Moreover, this undue reliance on a simple counting of the listed “references” from the competing vendors sharply contrasts with the contents and the goals of the Commission-issued RFP where such factors as “work plan,” “professional personnel,” and “cost,” should have played the critical role in the evaluation process in descending order of importance.
  Finally, if the procedure adopted here became the norm, Solix would soon have no competitors—and no constraints on its bid prices—because no smaller competitors could ever acquire enough contracts to compete.

Third, Solix was given credit for the switching of the Maine account from R&S LLC to Solix, but R&S LLC was not given credit for the switching of the Vermont and District of Columbia accounts from Solix to R&S LLC.  In fact, one or more of these shifts could well have been based primarily or solely on bid price, whereas here Solix is awarded the contract even though its bid price was substantially higher than R&S LLC’s bid price.  Moreover, the Maine Public Advocate has appointed R&S LLC as Trustee to administer the Maritimes Settlement Fund.

5. The undue reliance of the evaluation process on more “cosmetic” rating categories produced inconsistent results.  R&S LLC received higher grades in substantive and material categories such as “understanding the problem,” “technical solution,” “personnel qualifications,” and, very importantly, “cost.”  However, the overall grade and final recommendation put Solix forward as the preferred Pa. USF Administrator.  The final recommendation also assigned an implicit but non-transparent value in keeping Solix as the preferred vendor because Solix is the incumbent Pa. USF Administrator.  The final recommendation frankly admitted that both bidders were professional, qualified, and capable of doing the work, but, because Solix’s incumbency gave “added value” (over and above the evaluation committee’s stated criteria) that tipped the balance in Solix’s favor, despite the fact that Solix’s bid price was much higher.  This procedure was entirely inappropriate, thereby destroying the impartiality of the evaluation process.
6. The evaluation committee apparently made no effort to learn the competing vendors’ performance records in administering state universal service programs, although the necessary information for undertaking such an effort is readily available both within and outside this Commission.
  The Commission is well aware that the operation of the Pa. USF is interlinked both with the intrastate and interstate regulation of various telecommunications carriers and existing intrastate and interstate intercarrier compensation mechanisms.  This Commission has specifically acknowledged such linkages in its 2005-2006 Orders postponing certain intrastate carrier access charge investigations pending the outcome of the Federal Communications Commission (FCC) proceeding on intercarrier compensation and the Missoula Plan carrier access charge reform proposal.  We shall need to deal with various matters that will, directly or indirectly, impact the operation of the Pa. USF.  During the four-year contract term, the selected Pa. USF Administrator should be able to cope with future regulatory changes having a substantial impact on Pa. USF operations, including those interlinked with the operation of federal USF or other federal USF-like restructuring funds.  Past experience and publicly available information clearly indicate that Solix has not adequately demonstrated the necessary flexibility and regulatory expertise to adjust its state USF administration operations in response to federal and state regulatory changes affecting the operations of regulated telecommunications carriers, with interlinked impacts on the operations of state USFs.  The evaluation process clearly did not take into account this past experience and information.

7. The RFP specified criteria regarding the selected Pa. USF Administrator’s neutrality, impartiality, and independence “from telecommunications service providers operating in the Commonwealth of Pennsylvania,” and its non-affiliation with any provider of telecommunications services.”
  Solix is no longer technically affiliated with NECA, but the parting is so fresh that it is fair to wonder how completely they have actually parted.  It is a cause for concern because NECA has member rural ILECs operating in Pennsylvania under this Commission’s jurisdiction.  The committee’s evaluation of the competing bids is silent on this possible conflict of interest, perhaps because it was not explored or considered.  In contrast, the evaluation process and vendor selection for the position of Credits Program Administrator under the Alternative Energy Portfolio Standards Act addressed this issue with a great degree of specificity, as reflected in the Commission’s final selection decision.

For these reasons, the evaluation analysis and recommendation are fatally flawed.  To be fair and just, both bids should be rejected and the contract re-bid.  Future evaluation teams should be given more guidance and training for the task at hand.  Since the majority’s decision is to adopt the Staff recommendation as is, I have no choice but to respectfully dissent.
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   James H. Cawley, Vice Chairman
� See � HYPERLINK "http://www.neca.org/source/NECA_AboutUs_279.asp" ��http://www.neca.org/source/NECA_AboutUs_279.asp�.





� See Government Computer News, April 17, 2006, at � HYPERLINK "http://www.gcn.com/print/25_8/40401-1.html" ��http://www.gcn.com/print/25_8/40401-1.html�.





� See � HYPERLINK "http://www.solixinc.com/source/Solix_AboutUs_1822.asp" ��http://www.solixinc.com/source/Solix_AboutUs_1822.asp�.





� See � HYPERLINK "http://www.rhoads-sinon.com/publicutility/clientsreferences.htm" ��http://www.rhoads-sinon.com/publicutility/clientsreferences.htm�.





� Staff Report DEC-06-ADM-008REV, December 20, 2006, at 2.  Anecdotally, I understand that one or more members of the Evaluation Committee now claim that this is not so.  In such case, the Report should have been withdrawn by the Bureau and clarified, which has been accomplished thirty minutes before today’s Public Meeting in reaction to my draft Statement.


� Pa. PUC, Request for Proposals for Administrator of the Pennsylvania Universal Service Fund, RFP No. 2006-1, Issued October 25, 2006, Part III, at 23-25 (RFP).





� RFP, at 23-25.





� See � HYPERLINK "http://www.rhoads-sinon.com/publicutility/MaineMaritime/Maine_Maritimes_Settlement_Fund_Announcement.pdf" ��http://www.rhoads-sinon.com/publicutility/MaineMaritime/Maine_Maritimes_Settlement_Fund_Announcement.pdf�.





� See, e.g., Pennsylvania Universal Service Fund Interim Rate Adjustment, Docket No. M-00001337, Order entered September 27, 2001; In re Consideration of Changes to the Methodology and Reimbursement Level for Payments from the Arkansas Universal Service Fund, (Arkansas PSC June 12, 2006) Docket No. 06-032-U, Order No. 5.


� RFP, Part I-5, at 5.
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