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STATEMENT OF

COMMISSIONER TERRANCE J. FITZPATRICK

This matter involves a proposed policy statement regarding default service and retail electric markets.  The policy statement is a companion document to the rulemaking regarding default service (Docket No. L-00040169) that we are also voting upon today.  Both items will be issued for comment and made final later this year.
I support the approach the Commission is taking in dividing the issues regarding default service between regulations and a statement of policy.  A policy statement is a more flexible tool – it is not legally binding, and it is not subject to the procedural requirements that apply to regulations.  It will allow the Commission to change its policies over time as the Commission gains more experience, and as circumstances change.
  In particular, it will allow us to recognize that the default service programs filed to take effect immediately after 2010, when the generation rate caps expire for most utilities, raise a unique set of issues because of the potential for steep price increases as customers pay market-based generation prices for the first time.  The policies that we apply for the first two to three years after expiration of the caps should not be the same policies that we apply to later programs.  Specifically, I expect that the Commission’s policies will be aimed at developing more robust retail competition over time.
Second, while I will review carefully the comments that are filed on this issue, I am inclined at the outset to support the default service purchasing strategy reflected in this policy statement.  This policy encourages utilities to purchase a varied supply of energy products at different points in time, and to make timely adjustments in their retail prices for generation supply.  By doing so, the supply portfolio of the utility, and the retail price for this supply, will stay reasonably in touch with changes in wholesale market conditions.  At the same time, the diversity of the supply portfolio should hedge against the risk of sudden, dramatic changes in wholesale prices.  This approach will allow the Commission 
to fulfill its duty under the Competition Act
 to establish effective retail competition, but to do so in a gradual, deliberate manner that recognizes the difficulty customers may face in making the shift from capped generation prices to market-based prices.  
The Competition Act requires the Commission to encourage actual, effective retail competition
, although the exact speed and manner of reaching that goal is within the discretion of the Commission.  The bedrock policy of the Act is that “[c]ompetitive market forces are more effective than economic regulation in controlling the cost of generating electricity.” 66 Pa. C.S. § 2802 (5).  Accordingly, it is the Commission’s duty to foster a truly competitive retail market, rather than to implement policies that will encourage customers to remain on the regulated default service offering, contrary to the purpose of the Act.  In a nutshell, the Commission may not implement a statute entitled “The Electricity Generation Customer Choice and Competition Act” with an attitude of indifference as to whether competition and customer choice actually result.

I am looking forward to reading the comments on this proposed policy statement, and to taking final action in this matter in a few months.

DATED:  February 8, 2007
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COMMISSIONER
� The New York Public Service Commission has developed its retail competition policies through policy statements, and I believe that this approach has been successful.  See, Statement of Policy on Further Steps Toward Competition in Retail Energy Markets, Case 00-M-0504, N.Y. Public Service Com. (August 25, 2004).


� Formally entitled the Electricity Generation Customer Choice and Competition Act, Act 138 of 1996, 66 Pa. C.S. § 2801 et seq.





� Some parties have suggested in comments in the default service rulemaking that the Act was designed to encourage wholesale competition rather than retail competition.  This is an attempt to rewrite both history and the purpose of the Act.  Wholesale competition is subject to federal, not state, jurisdiction.  Moreover, the language of the Act itself supports the notion that the primary innovation in the Act was giving customers the right to “direct access to a competitive market for the generation and sale or purchase of electricity.”  66 Pa.C.S. § 2802 (13) (emphasis added).  The term “direct access” is a description of retail competition, whereas wholesale competition, by itself, provides only “indirect access” to a competitive market because the customer must purchase electricity from its electric utility.
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