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COMMENTS OF ONE COMMUNICATIONS CORP.

One Communications Corp. ("One Communications")
 urges the Commission to reject the Verizon proposal radically to amend the Verizon Performance Assurance Plan ("PAP") by reducing the overall amount at risk by two-thirds.
  This is precisely the situation that FCC Commissioner Michael Copps feared three years ago when he warned, "Now that we will no longer examine Verizon's performance as part of a Section 271 application, we must be especially proactive and vigilant as we monitor and enforce all facets of Section 271 compliance."
  A two-thirds reduction in the dollars at risk will result in a PAP that fails to deter backsliding from the antidiscrimination standards that formed the basis for Verizon to obtain Section 271 authority in Pennsylvania.

In addition, while the Commission certainly should reallocate performance penalties away from metrics that are less significant to competition now than in 2002 when the PAP was adopted, the revised PAP does not go far enough in ensuring that Verizon provides non-discriminatory access to broadband-capable (xDSL, DS1, and DS3) loops.  By all accounts, broadband will become an increasingly important feature of 21st century telecommunications.  One reason among many is that voice over Internet protocol ("VOIP") telephony requires a broadband connection.  Without continued nondiscriminatory access to Verizon's broadband-capable loops, however, competitors like One Communications will be hampered in their ability to provide Pennsylvania end users, particularly small businesses, with a competitive alternative to an ILEC or comparable provider.  The Commission should ensure that any reallocation of penalty dollars ensures the continued viability of competition reasonably into the future.  To do so, instead of reducing the dollars at risk by two-thirds, the Commission should reallocate those potential penalties to metrics associated with broadband loops. 

Comments

I. The Commission Should Maintain the Current Amount at Risk. 

The fundamental question posed by Verizon's revised plan is whether to reduce the dollars at risk by two-thirds.  The Commission should reject that proposal.  Such a severe reduction would be harmful to competition and to consumers in Pennsylvania. 

A. The Commission Established and the FCC Endorsed the Current Level of Dollars at Risk to Deter Anticompetitive Conduct by Verizon.

In considering whether to alter the dollars at risk in the PAP, the Commission should remind itself of the reasons why the PAP was adopted and why the total liability was set where it was.  

When it adopted the current version of the PAP in 2002, the Commission found that the "penalty cap was appropriate and would provide sufficient safeguards against any post 271-Application 'backsliding' . . . ."
  In approving Verizon's Section 271 application for Pennsylvania, the FCC relied, in part, on Verizon's "total liability at risk" in the PAP.
  Thus, both the Commission and the FCC determined that the liability currently set forth in the PAP is necessary to ensure Verizon's continued compliance with Section 271 and to ensure competition in the local exchange market in Pennsylvania.

While the Commission has established a procedure under which it is notified of changes to Verizon's New York PAP, the Pennsylvania PAP is not simply a carbon copy of the New York PAP.  Moreover, the Commission retains authority to make changes that are consistent with both the current status and trends of competition in Pennsylvania.  According to the Commission,

We agree that participation in the NY CWG or a Verizon footprint CWG would serve a useful purpose, and we shall endeavor not to duplicate the valuable work completed therein.  However, we still see the need for a similar process in Pennsylvania to manage changes issues and implementation issues when there are metrics and/or remedies to be resolved in Pennsylvania . . . ."

The FCC also noted that the Commission was continuing to make changes to the PAP based on conditions in Pennsylvania.
  As discussed below, while certain changes to the PAP may be warranted, Verizon has not demonstrated any need to change the overall potential liability under the PAP in Pennsylvania.

B. There is Insufficient Justification for the Proposed Drastic Reductions in the Dollars at Risk.

The Commission set the dollars-at-risk level after careful consideration of the objective to be gained — ensuring that Verizon acts so as to ensure that wireline-based competition flourishes in Pennsylvania — and of input from many parties.  There is insufficient justification to reduce the dollars at risk by two-thirds.

Verizon purports to justify the two-thirds reduction by the fact that the FCC has substantially cut back on Verizon's obligations to unbundle network elements, such as local switching and UNE combinations involving switching (in particular, UNE-P).  Such FCC action undoubtedly justifies a reallocation of payments among the remaining performance metrics.  But it does not lead to the conclusion that a reduction in potential penalties is warranted.  Importantly, both the Commission and the FCC found that the dollars at risk were necessary to induce good service quality by Verizon.  Neither the Commission nor the FCC suggested that a penalty level drastically reduced from that level would be sufficient.

The Commission must keep this precedent in mind as it considers any reductions in the dollars at risk under the PAP.  Both the Commission and the FCC made specific findings that the potential penalties were sufficient to ensure high quality wholesale service by Verizon.  Further, both the Commission and the FCC made these findings in light of vigorous argument that the penalty levels were too low.

In light of these precedents, the Commission should ensure that any substantial reductions in the overall dollars at risk are well justified.  That is not the case with the Verizon proposal.  Simply because the FCC has eliminated Verizon's obligation to unbundle a number of network elements that were important to certain CLECs' entry strategies a number of years ago says nothing about the overall level of penalties to which Verizon should be subject.  To the contrary, the FCC's actions make the remaining network elements all the more important to competition.  That being the case, the penalties potentially associated with each remaining metric should substantially increase.  Overall, the total dollars at risk should stay the same.

Most important, the Commission should not assume that because it found that the Pennsylvania telecommunications market was open to competition several years ago, the Commission may relax its efforts to ensure that the market remains open.  Whatever the overall state of competition in Pennsylvania, many areas remain where Commission vigilance is necessary to ensure that end users continue to enjoy the benefits of competitive choice.

One of these areas is the small business market.  At present, and for the foreseeable future, the only meaningful competition to the ILECs for this market segment will be from wireline CLECs.  Cable broadband and cable telephony providers generally do not currently serve the small business market.  Fixed wireless broadband is unproven as yet.  And, while small businesses certainly make considerable use of wireless communications services, wireless generally supplements but does not supplant wireline narrowband and broadband telecommunications services in this market.

FCC Commissioner Michael Copps envisioned just the situation in which the Commission and parties find themselves in his remarks accompanying the FCC's grant of approval to Verizon's final Section 271 application.  Commissioner Copps noted that the real work of the FCC and state commissions was just beginning:

Now that Verizon has the authority to provide long-distance services nationwide, the real challenge begins.  The [FCC] looks closely at a Bell company's performance to ensure compliance with the statute at the time we consider a Section 271 application.  We do not, however, always accord the same vigilance towards ensuring continued compliance.  We must institute better follow-up on what happens following a successful application.  Competition is not the result of some frantic one-time dash to check-list approval.  It is a process over time.  It is about — or should be about — creating and then sustaining the reality of competition.  Our present data on whether competition is taking hold is sketchy and non-integrated.  We need better data to evaluate whether and how approved carriers are complying with their obligations after grant of the application, as Congress required.

In this effort, we must work closely with the State Commissions.  Our expectation is that Verizon will work cooperatively with other carriers to resolve any issues that develop.  To the extent that Verizon does not adequately address problems that occur, the [FCC] and the State Commissions have a shared obligation to enforce swiftly and effectively the market-opening obligations of the Act.  Now that we will no longer examine Verizon's performance as part of a Section 271 application, we must be especially proactive and vigilant as we monitor and enforce all facets of Section 271 compliance. By taking this responsibility seriously, we can ensure that consumers continue to reap the benefits of enduring competition as envisioned by Congress in the 1996 Act — greater choice, lower prices, and better services.

The Commission should carefully heed Commissioner Copps' warnings.  One Communications respectfully suggests that reducing potential penalties by two-thirds is not the way to "be especially proactive and vigilant as we monitor and enforce all facets of Section 271 compliance."  To the contrary, the proposed drastic reductions in potential penalties that the Verizon proposal contemplates will weaken the Commission's ability to ensure continued compliance by Verizon with its obligations to its competitor/customers.

II. The Commission Should Allocate PAP Penalties Toward Broadband Loops.

A. Broadband's Importance as a Means to Obtain Telecommunications Services and Advanced Services Will Increase.

There is little question that broadband is becoming increasingly important as a means of obtaining telecommunications services.  The number of broadband connections in the United States is increasing rapidly.  FCC data show the continuing increase in the number of high-speed lines in the U.S.:
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In Pennsylvania, the story is the same.  As of December 31, 2005, there were nearly 2 million high-speed connections in Pennsylvania.
  High-speed connections in the Commonwealth increased from 71,926 in December 1999 to 1,998,409 as of December 2005.
  From December 2004 through December 2005, the number of high-speed lines in Pennsylvania grew by over 42%.
  This followed growth of nearly 45% from December 2003 through December 2004.
  

Verizon echoes the broadband growth story.  Verizon's DSL operations are doing very well and growing very fast.  "We added 1.7 million new broadband connections, for a total of 5.1 million lines in service at December 31, 2005, an increase of 47.6% compared to 3.5 million lines in service as of December 31, 2004."
  

B. The Commission Must Continue to Actively Monitor and Promote Reasonable Access to Wireline Broadband Facilities as a Means to Implement Telecommunications and Advanced Service Competition Throughout the Commonwealth.

1. Safeguards Are Necessary to Ensure and Monitor Timely Access by Competitors to Verizon's Broadband Facilities.
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With the increased importance of broadband as a means to obtain telecommunications services comes the danger that ILECs such as Verizon will deny or delay competitors' access to essential broadband facilities required to deliver competing services.  The national trend is that high-speed services are provided through cable and DSL.  Other means of obtaining high-speed services, such as wireline TDM-based broadband, are diminishing as a percentage of total high-speed lines.  The following chart illustrates the trend:

It is important to note that Verizon and the other RBOCs have benefited most from the success of DSL, throughout the country and in Pennsylvania.  CLECs, conversely, have seen little benefit.  Over 82% of high-speed ADSL lines in the United States are provided by RBOCs, with another 14.1% being provided by other ILECs.
  Only 3.7% of ADSL lines are provided by CLECs.
  Of the total high-speed lines in Pennsylvania, less than 35% are ADSL (compared to almost 39% nationally) and only 11.6% are something other than ADSL or cable modem.
  Given that the non-ADSL wireline broadband technology (i.e., SDSL) is deployed largely by non-ILEC carriers,
 and that CLECs have only a tiny share of the ADSL market, options for consumers in Pennsylvania for broadband access other than through ILECs or cable television providers are extremely limited.

This issue is particularly acute for customers that are small businesses.  Cable broadband currently is virtually non-existent in the small-business market.  Accordingly, without competition from wireline CLECs, small businesses will be left with only one choice to obtain broadband services — the ILEC.

2. The Commission Should Ensure that Adequate PAP Dollars are Directed to Metrics Associated with Broadband Facilities and Services.

When it adopted the PAP, the Commission retained the authority to approve changes made to the PAP.
  The Commission should use this authority to protect and promote telecommunications competition into the future by reallocating credits towards network elements and services that wireline CLECs use to provide broadband services.
  Thus, for example, the Commission should not set the dollars at risk at zero for such measures as:

PR-4-02-3510

Average Delay Days - Total - 2W xDSL Loop

PR-4-02-3510

Average Delay Days - Total – EEL

PR-8-01-3510

Open Orders in a Hold Status >30 Days –EEL

In addition, the proposed reallocation would set credits for other critical measures relevant to CLEC provision of broadband services at levels that are essentially negligible.  For example, the proposal sets bill credits for each of the following broadband-related measures at less than $25,000 annually:  

PR-4-01-1211

% Missed Appointment -VZ -DS1 -UNE/Resale

PR-4-01-1213

% Missed Appointment -VZ –DS3 -UNE/Resale

PR-4-14-3342

% Completed On Time - 2W xDSL Loops

PR-6-01-3342

% Installation Troubles – 2W xDSL Loops

MR-4-01-1217
Mean Time to Repair - DS1 & DS3 -UNE/Resale.

Each of the critical measures listed above should bear significantly greater dollars at risk.  Each of the measures is relevant to CLECs' provision of broadband services.  Particularly in the small business market, where currently there is no apparent appreciable competition from cable or other types of broadband pipe, these metrics cover the only significant means by which small business customers can access a choice of telecommunications providers.  Without meaningful incentives for Verizon to provide high-caliber service to wireline CLECs, meaningful competition in this market segment is liable to disappear.

Chapter 30 of the Pennsylvania Public Utility Code supports the Commission's mission to advance broadband and competitive service deployment through Pennsylvania through a variety of service providers.  Chapter 30 was revised between the issuance of the Commission's underlying PAP Order and this proceeding.  The revised Chapter 30 hastens the deployment of high-speed broadband services before the 2015 deadline established under the original Chapter 30.
  The Commission must recognize and implement the revised Chapter 30 objectives by reallocating the PAP penalties to issues that promote the goals of the revised Chapter 30.    

Therefore, instead of reducing the overall dollars at risk by two-thirds, the Commission should reallocate those two-thirds of the penalties to performance measures relevant to broadband loops.  By doing so, the Commission will help to ensure continued competition in this increasingly important product segment.  Through the 271 process and its continued oversight of Verizon's action to provide CLECs with reasonable, timely and non-discriminatory access to Verizon's unbundled broadband facilities, the Commission can ensure that Pennsylvania consumers reap the benefit of Verizon's network modernization commitments under Chapter 30, regardless of whether the consumer elects to be served by Verizon or a CLEC such as One Communications.  The Commission also will help to foster the growth of other, future telecommunications methodologies, such as VOIP, that ride over those broadband loops.  

Ensuring that end-users have a choice of providers will have another benefit for Pennsylvania customers.  A choice of providers also will foster consumers' choice of Internet applications and content.  An increase in the number of providers will inevitably result in a greater variety of application and content offerings, as no one provider will be the gatekeeper to the Internet solely due to its status as the ILEC.  The Commission should ensure that a diversity of providers, and hence, application and content offerings, continue to be available to end users in the Commonwealth.  Consumers in Pennsylvania deserve no less.  

Conclusion

The Commission should reject Verizon's proposal to cut the overall dollars at risk by two-thirds.  Further, the Commission should protect the continued viability of wireline broadband competition by reallocating the proposed cuts to provisioning and maintenance and repair metrics related to broadband (xDSL, DS1, and DS3) loops.
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Source:  FCC High-Speed Services Status as of December 31, 2005, Tables 10-12
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Source:  FCC, High-Speed Services Status as of December 31, 2005, Chart 1








� 	One Communications is the resulting company from the merger of the parent companies of Choice One Communications of Pennsylvania Inc., Conversent Communications of Pennsylvania, LLC, CTC Communications Corp., FiberNet Telecommunications of Pennsylvania, LLC, and Lightship Telecom, LLC, all of which are licensed carriers in Pennsylvania.


� One Communications initially submitted these comments on January 4, 2006, in the inappropriate folder at this docket.  We understand that the Commission's Secretary's Bureau has transferred the filing to the correct folder.  This filing is substantively consistent with the initial filing, the only change being reference to the correct caption and folder number.


� 	In the Matter of Application by Verizon Maryland Inc., Verizon Washington, D.C. Inc., Verizon West Virginia Inc., Bell Atlantic Communications, Inc. (d/b/a Verizon Long Distance), NYNEX Long Distance Company (d/b/a Verizon Enterprise Solutions), Verizon Global Networks Inc., and Verizon Select Services Inc., for Authorization To Provide In-Region, InterLATA Services in Maryland, Washington, D.C., and West Virginia, WC Docket No. 02-384, Memorandum Opinion and Order, FCC 03-57 (Mar. 19, 2003) (Statement of Commissioner Michael J. Copps, Approving in Part, Concurring in Part) ("VZ MD-DC-WV 271 Order").


� 	Final Opinion and Order on Performance Measures and Remedies for Wholesale Performance for Verizon Pennsylvania Inc. (PMO II), M-00011468 (Dec. 10, 2002), at 52 ("PAP Order").


� 	In the Matter of Application of Verizon Pennsylvania Inc., Verizon Long Distance, Verizon Enterprise Solutions, Verizon Global Networks Inc., and Verizon Select Services Inc. for Authorization To Provide In-Region, InterLATA Services in Pennsylvania, CC Docket No. 01-138, Memorandum Opinion and Order, FCC 01-269 (Sept. 19, 2001), ¶ 129 ("VZ PA 271 Order").


� 	PAP Order at 86.


� 	VZ PA 271 Order, ¶¶ 128-131.


� 	VZ MD-DC-WV 271 Order (Statement of Comm'r Copps).


� 	FCC, High-Speed Services for Internet Access: Status as of December 31, 2005 (July 2006), Table 10 ("FCC High-Speed Report").


� 	Id.


� 	See id.


� 	See id.


� 	Verizon 2005 Annual Report at 16.


� 	FCC High-Speed Report, Table 6.


� 	Id.


� 	Id., Tables 10-12.  While the number of "other" high-speed lines increased between December 2004 and December 2005, the FCC report shows that a substantial portion of the increase is attributable to wireless broadband services.  See id., Table 1.  And these too are dominated by the RBOCs and other ILECs, with only about 75,000 out of over 3.1 million mobile wireless high-speed lines — or 2.4% — being provided by non-ILECs.  Id., Table 6.


� 	Id.


� 	See supra note 7 and accompanying text.


� 	In approving the latest version of Verizon's PAP in New York, the New York PSC acknowledged the importance of DSL to a competitive market by retaining certain metrics involving DSL and by allocating slightly more money to those metrics.  See New York PSC, Order Amending Performance Assurance Plan, Case 99-C-0949 (Sept. 25, 2006), at 22-23.  As evidenced by the 65% drop in overall dollars at risk, however, the New York PSC did not go far enough to ensure that competitive carriers will have access to reliable DSL services from Verizon.  And as discussed herein, additional metrics contained in the current PAP relating to DSL must be preserved and strengthened.


� See, e.g., 66 Pa. C.S. § 3014.
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