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This matter involves a proposed rulemaking order designed to implement the Alternative Energy Portfolio Standards Act, (“Act”) 73 P.S. §§1648.1 – 1648.8.  For the reasons set forth below, I respectfully dissent.


First, I disagree with Section 75.33(d) of the proposed regulations, which provides:
(d) The alternative energy credits associated with a qualified alternative system located outside of Pennsylvania shall be eligible for compliance purposes only in the portions of Pennsylvania within the boundaries of the same RTO control areas as that alternative energy system.

This determination of the eligibility of out-of-state alternative energy sources to meet the requirements of the Act follows the recent decision by a majority of the Commission in Petition of Pennsylvania Power Company for Approval of Interim POLR Supply Plan, Dkt. No. P-00052188, Opinion and Order entered April 28, 2006, pp. 134-141.  I disagreed with this aspect of the Penn Power decision, and Commissioner Pizzingrilli and I issued a Joint Statement
 explaining why we believe that this interpretation conflicts with the plain language of Section 1648.4 of the Act, 73 P.S. §1648.4, which provides that energy from alternative sources within “any” regional transmission organization that serves “any” part of the Commonwealth “shall be eligible to meet the compliance requirements of the Act.”  For this same reason, I believe that Section 75.33(d) of the proposed regulations is inconsistent with the Act.

Second, I disagree with Section 75.32(b)(2) of the proposed regulations to the extent it provides that the Commission may, in its discretion, grant petitions to allow waste coal from “non-permitted sites” to qualify for alternative energy resource status.  This case-by-case approach is inconsistent with the Act, which provides eligibility for “other waste coal combustion meeting alternate eligibility requirements established by regulation.”  73 P.S. §1648.2 (definition of “Alternative energy source,” no. 10) (emphasis added).  In my view, the language in the Act providing for eligibility requirements to be established “by regulation” precludes a case-by-case approach to determining eligibility.

Third, I disagree with the requirement that the administrator must refer applications to the Department of Environmental Protection (“DEP”) for the purposes of determining environmental compliance and whether the applicant meets the requirements for alternative energy sources.  See, proposed Section 75.35 (4), (5).  The administrator is required to follow DEP’s advice on these issues.  See, proposed Section 75.35(6).  These provisions give DEP a decision-making role within the formal adjudicatory process under the Act.  However, the proposed regulations do not preclude DEP from later becoming involved in these same proceedings in another role—as a party-litigant.  It is clear to me from DEP’s intervention in the Penn Power proceeding, supra, and its subsequent appeal to Commonwealth Court, that it intends to litigate to pursue its interpretation of the Act.  DEP’s approach causes me to question the propriety of allowing it to also serve in a dual role as part of the decision-making process.  To avoid this situation, I would allow DEP to make its views known as a party on the issues of environmental compliance and eligibility; however, I would not require the administrator to follow the advice of DEP on these issues.

Finally, I disagree with language in the proposed rulemaking order (p. 19) suggesting that electric utilities may enter into long-term contracts with alternative energy sources, at least to the extent that such contracts establish a fixed price that does not move with current wholesale prices.  In my view, such contracts are anti-competitive and are inconsistent with the requirement that utilities procure electricity at “prevailing market prices” to serve customers who do not shop.  66 Pa. C.S. §2807(e) (3).


While I look forward to the comments of interested parties on these issues and others included in this proposed rulemaking order, for the above reasons, I respectfully dissent.

DATE:  July 20, 2006
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COMMISSIONER

�   Joint Dissenting Statement of Commissioners Kim Pizzingrilli and Terrance J. Fitzpatrick,  Petition of Pennsylvania Power Company for Approval of an Interim Provider of Last Resort Supply Plan, Docket No. P-00052188, Order entered April 28, 2006.


�   See, also, Dissenting Statement of Commissioner Terrance J. Fitzpatrick, Rulemaking Re: Electric Distribution Companies Obligations to Serve Retail Customers, Docket Nos. L-00040169, M-00051865, Order entered November 18, 2005.





2
2

