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TENTATIVE ORDER

BY THE COMMISSION:

Before the Commission for consideration is a staff recommendation to revise the application filed by new entrants seeking certification to provide telecommunications services in the Commonwealth.  On June 3, 1996, the Commission entered an Order (Implementation Order) at Docket No. M-00960799 implementing provisions of the Telecommunications Act of 1996 (TA-96) in Pennsylvania.  Included in the Implementation Order were specific procedures and requirements for the entry of new telecommunications carriers in the state.  Part of that procedure was an application form for new entrants to file with the Commission.  Subsequently, on September 9, 1996, the Commission entered an Order on Reconsideration, which, inter alia, modified the application in the Implementation Order to include additional information.
A considerable amount of technological and legal changes have taken place in the ten-year period since the Commission implemented those provisions of federal law relating to the Application.  The Bureau of Fixed Utility Services (FUS) staff recommends revision of the Application content and format.  

We agree that the Commission should consider revisions to our Application.  By this order, the Commission seeks comments on the Staff draft revised Application Form for Approval of Authority to Offer, Render, Furnish or Supply Telecommunications Services to the Public in the Commonwealth of Pennsylvania (Application Form).  

By this Order, we are establishing a 60-day comment period and a 30-day reply comment period dating form publication in the Pennsylvania Bulletin.  The Law Bureau, Bureau of Fixed Utility Services, and Office of Special Assistants are instructed to prepare a final recommendation following review of the Comments and Reply Comments.
DISCUSSION

Our Implementation Orders prescribed entry procedures that we believed would achieve a balance between the Telecom Act’s Section 253(a) prohibition against entry barriers
 while still safeguarding consumers from potential predatory and illegal practices by irresponsible carriers.
  We stated in the Implementation Order that:

New entrants seeking to commence the provision of intrastate service in Pennsylvania will file an application with the Commission following the form of the application attached as Appendix A to this order.  The form of application contains information required by the Commission to monitor the carrier’s activities on an ongoing basis.  The form of application includes a fitness affidavit in which the carrier must swear and affirm its ability and commitment to providing the proposed services in full compliance with all provisions of Pennsylvania law.
(Implementation Order at 7)

The new entrant application requested the necessary information to fulfill the above responsibility.  The information included a contact person for the application, applicant’s attorney, customer complaint contact, proof of compliance with Department of State filing requirements, a listing of affiliates and/or predecessors doing business in Pennsylvania and whether they are public utilities, the applicant’s present and proposed operations, proposed service area, financial information (which included the applicant’s capitalization, corporate stock structure, a tentative operating balance sheet, and a projected income statement), operations start date, and an affidavit and verification attesting to the validity of the applicant information.
Since the approval of the original application, circumstances have occurred that warrant a revision of the application.  Additionally, Commission staff review of the Application Form’s current format has also shown a need for a revision of the application.

Act 183,
 enacted in November 2004, provides Interexchange Carriers (IXCs) with three options regarding tariffs:  1) file and maintain tariffs with the Commission, 2) file and maintain price lists with the Commission, or 3) detariff, making it subject to Pennsylvania state contract law.  The Application Form was subsequently revised to provide the IXC applicant with an opportunity to select its desired tariffing option.
The original application requested all applicants, whether seeking Competitive Local Exchange Carrier (CLEC), Competitive Access Provider (CAP) or IXC authority, to designate its proposed service territory.  IXC authority and CAP authority are issued on a statewide basis.  CLEC authority is granted on an Incumbent Local Exchange Carrier service-territory-specific basis.  The Application Form was revised to only request that the proposed service territory be designated by a CLEC, not applicants seeking other types of authority.
The original application failed to require an Applicant to designate a Pennsylvania Emergency Management Agency (PEMA) contact.  The Application Form now contains this requirement.  The affidavit in the Application Form has also been revised to include language certifying that the applicant has contacted each county 911 coordinator where the applicant proposes to operate.  This provision only applies to CLECs and is designated as such in the proposed revised application.
Finally, the format of the Application Form has been revised regarding the ordering of questions.  Staff has renumbered and changed the order of the requested information to facilitate the ease of review by FUS staff.
Conclusion

To assist us with revising the Application Form, we are hereby requesting comments, as well as reply comments, on the proposed revised Application Form, contained in Attachment A to this Tentative Order.  We request comments from interested parties, including telecommunications carriers, the general public, and the statutory advocates; THEREFORE,

IT IS ORDERED:

1. That this Tentative Order be published in the Pennsylvania Bulletin and a copy be served on all jurisdictional Local Exchange Carriers, Interexchange Carriers, and Competitive Access Providers operating in the Commonwealth, the Pennsylvania Emergency Management Agency, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Attorney General.
2. That an original and eight copies of comments regarding the proposed revised Application Form for Approval of Authority to Offer, Render, Furnish or Supply Telecommunications Services to the Public in the Commonwealth of Pennsylvania shall be filed within 60 days from the date of publication in the Pennsylvania Bulletin.  Reply comments shall be due within 90 days of publication in the Pennsylvania Bulletin.  Comments should be addressed to Secretary James J. McNulty, PA Public Utility Commission, P.O. Box 3265, Harrisburg, PA  17105-3265.  
3. An electronic copy of the comments should also be sent in Word format to Tony Rametta, Bureau of Fixed Utility Services, at arametta@state.pa.us, Robert Marinko, Office of Special Assistants, at rmarinko@state.pa.us, Joseph Witmer, Law Bureau, at joswitmer@state.pa.us, and Louise Fink Smith, Law Bureau, at finksmith@state.pa.us.
4. Staff shall prepare a joint recommendation following review of the Comments and Reply Comments.



BY THE COMMISSION,




James J. McNulty



Secretary

(SEAL)

ORDER ADOPTED:  December 21, 2006
ORDER ENTERED:  January 10, 2007






� Section 253 (a) of the Telecom Act states that “No state or local statute or regulation, or other state or local legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.”


� Section 253(b) of the Telecom Act states that “Nothing in this section shall affect the ability of a state to impose, on a competitively neutral basis and consistent with Section 254, requirements necessary to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services and safeguard the rights of consumers.”


� 66 Pa. C.S. §§ 3011-3019.
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