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The act of November 30, 2004 (P.L. 1672, No. 213), known as the Alternative Energy Portfolio Standards Act (“Act”), requires that increasing percentages of the electricity sold in the Commonwealth be generated from designated alternative energy sources.


By Notice dated January 7, 2005, the Pennsylvania Public Utility Commission (“PUC” or “Commission”) announced a January 19, 2005, technical conference to facilitate the implementation of the Act.  The Office of Small Business Advocate (“OSBA”) submitted written comments prior to the conference, made an oral presentation at the conference, and subsequently filed written reply comments.

            By Notice dated February 14, 2005, the Commission convened the Alternative Energy Portfolio Standards Working Group (“Working Group”).  The OSBA has submitted written comments and has participated in meetings as a member of the Working Group.
            By Order adopted November 10, 2005, the Commission issued the Proposed Policy Statement to provide guidance regarding the types of alternative energy projects the Commission believes fall outside the definition of “public utility.”  Ordering paragraph 4 provides that comments on the Proposed Policy Statement are due within 30 days of publication in the Pennsylvania Bulletin.  The Proposed Policy Statement was published on December 24, 2005.
            The OSBA offers the following comments in response to the Commission’s invitation.
COMMENTS

1. On its face, the Act does not appear to require that an “alternative energy 
source” or an “alternative energy system” be regulated as a “public utility,” as “public utility” is defined by Section 102 of the Public Utility Code, 66 Pa. C.S. § 102.  Therefore, in the absence of the Proposed Policy Statement, whether a particular alternative energy project is, or is not, a “public utility” would depend on the same rules and precedents which would have governed that question prior to the enactment of the Act.

2. On its face, the Act does not appear to address whether a provider of gas or 
steam from an “alternative energy source” must be regulated as a “public utility.”  Rather, the Act appears to address only the use of an “alternative energy source” for the generation of electricity.  Specifically, to fit within the definition of “alternative energy source” under Section 2 of the Act, that source must be used “for the production of electricity.”  Similarly, to fit within the definition of “alternative energy system” under Section 2, a facility must use “a form of alternative energy source to generate electricity.”

3. A major point of debate during the January 19, 2005, technical conference 
was under what, if any, circumstances an electric distribution company (“EDC”) or an electric generation supplier (“EGS”) can be freed from its obligation to sell the requisite percentage of electricity from “alternative energy sources.”  The best way to resolve that debate is to develop an adequate wholesale market for such electricity.  However, in its November 10, 2005, Order, the Commission indicated that some developers of alternative energy projects “may find it more economically attractive to supply the energy directly to a limited number of end-user customers.”  Unfortunately, if the Commission makes it easier for developers to provide electricity directly to individual end-use customers rather than to sell that electricity in the wholesale market, it could be significantly more difficult for EDCs and EGSs to acquire the requisite amount of electricity from alternative energy sources at reasonable prices.

4. The November 10, 2005, Order indicated that “[s]ome have asserted that the 
mere prospect that a project could be found subject to Commission regulation would serve to render a potentially beneficial project uneconomic or operationally infeasible by interested developers.”  With the possible exception of Sections 6 and 7 of the Act (relating to health, safety, and environmental standards), the Act does not appear to impose additional regulation on developers involved in generating electricity from alternative energy sources.  Rather, the principal effect of the Act appears to be to impose new regulatory obligations on EDCs and EGSs to purchase that electricity.  Therefore, it appears that developers could avoid the additional regulation they fear simply by selling their electricity in the wholesale market. 

CONCLUSION
            WHEREFORE, the OSBA respectfully requests that the Commission implement the Act in accordance with the foregoing comments.
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